CLA     
The Director, Online Content
Department of Communications and the Arts
GPO Box 2154
Canberra ACT 2601

[by email to: onlinesafety@communications.gov.au]
26 June 2017
Dear Director
Re: Non-consensual sharing of intimate images

I write in response to the Australian Government’s invitation to provide feedback on prohibiting the non-consensual sharing of intimate images, and implementing civil penalties to deter persons and content hosts who share intimate images or videos of another person without their consent. 

Civil Liberties Australia (CLA) does not support a specific prohibition on the non-consensual sharing of intimate images, and accompanying civil penalties.

CLA believes strongly in the right to privacy. However, CLA believes privacy protection in Australia is inadequate. Australia is one of the few developed countries where there is no statutory cause of action in relation to serious invasions of privacy. This is despite recommendations from federal and state law reform commissions. For example, the Australian Law Reform Commission recommended – after a detailed inquiry lasting more than two years – that “Federal legislation should provide for a statutory cause of action for a serious invasion of privacy.” (For Your Information: Australian Privacy Law and Practice (ALRC Report 108))

CLA strongly supports the introduction of a right of action and the above ALRC report provides a model that balances privacy and other public interest considerations and would be a sound basis for developing such legislation.

CLA therefore urges the Government and the Parliament to turn their attention to developing such comprehensive legislation for the effective protection of privacy rather than developing subject-specific legislative responses to the abuse of personal information, privacy and communications confidentiality. 
Legislative responses in this area that are subject-specific and also specific to the technology medium through which a person’s privacy is violated have many defects:

· A myriad of laws to deal with special cases is confusing and complex, leads to gaps in the law, inconsistencies and anomalies.
· Subject-specific and technology-limited laws are inflexible and unable to respond to new forms of abuse of personal information as they emerge.
· They are thus likely to be quickly rendered irrelevant as new technologies are developed and new modes of abusing personal information emerge.

· They would therefore continually require separate updating and refinement. The legislative processes involved in this exercise, along with the accompanying consultation and review processes, would be unwieldy and wasteful of public resources and inevitably lag well behind the emerging issues.

The recommendation that consistently emerges from thorough and comprehensive independent inquiries is to address Australia’s continuing failure to provide a proper civil remedy for all types of breach of privacy and personal information security, rather than having a patchwork of late, narrow, and ineffective band-aid solutions.
Such a comprehensive approach would have a built-in capacity to adapt to emerging and changing abuses, including the non-consensual sharing or publication of intimate images, through regulation, amendment where necessary, and common law clarification.

Such inquiries also consistently demonstrate that this approach can include appropriate safeguards for the exercise of free speech, for the work of the news media and for the legitimate pursuit of national security interests.
Yours sincerely

Dr Kristine Klugman OAM
President
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