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Chapter Eleven: Cocos (Keeling) Islands

vy . 5 2 Y

OFFIGE OF THE HICH COMMISSIONER
FOR THE UNITED KINCDOM
CANBERRA

Ref: L.110/1. 15th Mey, 1955,

T am writine in response to Profestor Bailey's surrestion
that the various srcrsurances rfiven by the Avptralian Government
durins the course of esrlier corresnondence reserdins the
tranefer of the Nncos Islsnds to the Commonweelih of Australia
should be expressed compendiously in & fresh exchange of letters.
The United Kinpdom Government agrees that such &2 record would be
convenient for future reference and T hove therefore set out in
the following peraprephs the United Kingdom Government's under-
standing of the position on various metters connected with the
tranefer.

(i) The Australian Government will mske satisfactory

arran~ements for the status, and pﬁrticularly

the citizenship, of the inhebitante of the Cocos
Islands at the time of the transfer. To pive effect
to this, residents on the Islands at L.he time of

handing over will be given the option of becoming

Ausiralien citizens; iz of course understood

that persons born on the Islanus after that date
would be Australian cltizens by operation of law.

#
is noil expected that sny suvatenviael number of

-
et

Cocos Islanders will desire to go to Austrelis but
ghould any such spplicetions be received they will
be sympathetically considered by the Australian
Government.

(i1) The legltimate interests of the Cluniee-Ross family

will not be prejudiced by the transfer, In particular
the riphts accorded to the Clunies-Ross family under

The Rt, Hon. R.G, Menzies, C

Q.C., M.P.,
Prime i'inister of the CD--.?c:mweulth of .ﬁ.ustralia
Parliement House, 'gpﬂ)’
CANBERRA., A.C.T, |COPY - Territorie 4
” :
COPY: A.G.'s:(Lyoms) . uias8 T E 23 %ar Yorin

pp. 297-299 Letter of 19 May, 1955 from G.W. Tory, Acting High Commissioner for the United
Kingdom, to Australian Prime Minister, Robert Menzies.
NAA: A1209, 1957/5525 PART 1
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(1i1)

(iv)

(v)

29 ?

the Indenture of July, 1886, will not be

pre judiced.

The control and operation and tenure of the

Neval Wirelese Station on Directlon Island will
remain undisturbed. This does not, of course,
preciude the operation of the Stetion being
handed over 1o the Australisn Government

ghould it be mutually sgreed at some time in

the future thet this wes desirable.

The Austrslian Government will eccord without
guestion rull operatine rizhts on the sirstrip

on the Islends to the British Oversees Airvays
Corporation end Colonial airlines if reguired

and will consult the Governments of the United
Kingdom and Singapore before any such rignts

are accorded to foreign airlines.

Arrangements will be made in accordance with the
terms of the Commonwealth Telegrephs Agreement

of the 11th HMey, 1948, for Overseas Telecormmunicstions
Commission (Australis) to scouire Cable and Wireless
Limited's interests in the Cable Relay Station on
Direction Island, at en’ egreed price, if the
Australian Government so desire., Pending such
acouigition the Austrelisn Government will extend
to Meesrs Cable end iireless Limited the same
facilities for the operation of their services in
the Nocos Trlends ae have been sccorded fto them

by the Singapore Government.

I should be grateful if you would confi:m thet paragraphs

(1} to (v) avove correctly express the understanding and

intentions of the Australian Government.

COPY: Externsl Affairs, Immigraticn,
Civil Aviation

fG.'s

a%bn é“% 5
s Defenc G.'s [

i N
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Dear Mr. Tory,

I acknowledge receipt of your letter of
19th May regarding the transfer to the Cammonwealth
of Australia of the Cocos Islands.

I confirm that paragraphs I to V in your

letter correctly express the understanding and
intentions of the Australian CGoverment.

Yours sincerely,

Prime Minister.

¥r, G.W. Tory,

Acting High Co mirsloner 0FY+: De [".:2!1.1':{3 3 Civil Aviation,
for the United Kingdom, , Imnigration, P.M.G.'s
ANBERRA {?C_»f_.(_ o 7~

4 =
/Y 2t
-7 : e
metives) ¥
Yy 'j'
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Letter of 23 May, 1955 from Prime Minister Menzies, to G.W. Tory, Acting High Commissioner for
the United Kingdom.
NAA: A1209, 1957/5525 PART 1
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No. 7¢/ of 1955.
AN ACT

To provide for the acceptance of the Cocos or
Keeling Islands as a Territory under the
Authority of the Commonwealth and to
provide for the Government of that Territory.

Assented lo |t Qu.\“ 195y

pp. 300-307 Cocos (Keeling) Islands Act, No. 34 of 1955.
NAA: A1559, 1955/34
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Chapter Eleven: Cocos (Keeling) Islands

AN ACT

To provide for the acceptance of the Cocos or
Keeling Islands as a Territory under the
Authority of the Commonwealth and to
provide for the Government of that Territory.

HEREAS the islands named the Cocos or Keeling Islands
(being the islands referred to in section four of this Act) are
governed and administered as part of the Colony of Singapore, in
pursuance of the Singapore Colony Order in Council, 1955, being an
Order in Council dated the first day of February, One thousand nine
hundred and fifty-five, made by Her Majesty by virtue and in exercise
of the powers vested in Her Majesty by the Imperial Acts entitled
the British Settlements Acts, 1887 and 1945, and the Straits Settle-
ments (Repeal) Act, 1946 :

Axp wereas by the Cocos (Keeling) Islands (Request and Consent)
Act 1954 the Parliament of the Commonwealth requested, and con-
sented to, the enactment by the Parliament of the United Kingdom
of an Act enabling the Queen to place the Cocos or Keeling Islands
under the authority of the Commonwealth and making provision for
matters incidental to the placing of those Islands under that
authonity :

AND

Preamble,
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Short title.

Commencement,

No. Cocos (Keeling) Islands. 9 1“ A

AxD WHEREAS the Government of the Commonwealth has ,;. ._: I
requested, and consented to, the enactment by the Parliament of ﬁ 2 e
United Kingdom of such an Act:

Axp wHEREAS by the Tmperial Act entitled the Cocos Islands M
1955, it is provided that Her Majesty may, by Order in Council, direct. ‘
that the Cocos or Keeling Islands shall, on such date as may be

specified in the Order, cease to form part of the Colony of &nm 3
and be placed under the authority of the Commonwealth :

AND wHEREAS by the Constitution it is provided that ﬁq’
Parliament may make laws for the government of any uniﬁqgc :
placed by the Queen under the authority of and accepted by
Commonwealth :

BE it therefore enacted by the Queen’s Most Excellent Il -
the Senate, and the House of Representatives of the Common
of Australia, as follows :—

Part I.—PRELIMINARY.
1. This Act may be cited as the Cocos (Keeling) Islands Aet

2,—(1.) This Act shall come into opemtlononsdltnﬁh
by Proclamation, _

(2.) The date so fixed shall be the date on which the Cocos
Keeling Islands cease to form part of the Colony of Singapore
are placed under the authority of the Commonwealth.

3. This Act is divided into Parts, as follows :—

Part I.—Preliminary (Sections 1-4). _
Part TT.—Acceptance of the Islands (Sections !
Part 11T Legislation.
Division 1.—Laws (Sections 8-11).
Division 2.—Legislative Powers of the Go
(Sections 12-13).

Part IV.—Application of Australian
Residents of the Territory (8

Part  V.—Miscellaneous (Sections 16-20). .

“Ordinance " means an Ordinance made under 1

“the Tslands ” means the Cocos or Keeling Tslands
the Itr;ﬂlan Ofean in or about latitude twelve deg
minutes south and longitude ninety-six degrees fi
minutes east, including th Nanh Tsland o
North Keeling hlanhéu, : il :

“the proclaimed date " means the date
under section two of this Act ; i

““wTuﬂm"mmm.Mmum_
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1955, Cocos (Keeling) Islands, No,

Parr IT.—Accrprance or Tag IsLaxDs,

5. The Islands are declared to be accepted by the Commonwealth
as a Territory under the authority of the Commonwealth and shall
be known as the Territory of Cocos (Keeling) Tslands.

_ 6.—(1.) Subject to sub-section (3.) of this section, all property,
rights and powers in or in connexion with the Islands, being property,

rights and powers which, immediately before the proclaimed date, &

were held or enjoyed by or on behalf of the Queen in right of the
United Kingdom or of the Colony of Singay.ore, or by or on hehalf
of the Government of the United Kingdom or of the Colony of Singa-
pore, shall, from and including that date, be deemed to be held or
enjoyed by or on behalf of the Commonwealth,

(2.) Subject to the next succeeding sub-section, all labilities and
obligations incurred before the proclaimed date by or on behalf of
the Government of the United Kingdom or the Government of the
Colony of Singapore, in or in connexion with the Islands and sub-
sisting immediately before that date shall, from and including that
date, be deemed to have been incurred by or on behalf of the Common-
wealth,

(3.) The preceding provisions of this section do not apply to or in
relation to—

(a) property, rights or powers in, or in connexion with, that part
of the Islands known as Direction Island, or liabilities or
obligations in respect of property in that part of the
Islands ;

(b) liabilities of the Colony of Singapore in respect of the
payment of pensions or retiring allowances ; or

(¢) liabilities relating to public loans.

(4.) In this section, “ property ™ includes immovable property.

7. All rights and powers vested in the Queen, or in the Governor
of the Colony of Singapore, as successor to the Governor of the Straits
Settlements, on behalf of the Queen, under the Indenture L!at.ed t_he
seventh day of July, One thousand eight hundred and eighty-six,
and made between Her late Majesty Queen Victoria, the Governor
of the Straits Settlements and George Clunies Ross are, from and
including the proclaimed date, exercisable on behalf of the Queen
by the Governor-General of the Commonwealth or by such authority
or person as the Governor-General appoints.

Parr IT1.—LEcIisuaTioN.
Division 1.—Laws.

8.—(1.) Subject to this Act and to any other Act extending to
the Territory (whether passed before or after the proclaimed date),
all laws in force immediately before the proclaimed  date in the
Islands shall continue in force in the Territory by virtue of this Act

and not otherwise. (2.) Subjeot

Cooos or
Keeling Islands.

Transfer of
ghts,
linbilities,
e., to
Commonwealth,

Exercise of
rights and
powers under
odenture of
Tth July, 1886.

Contlnuance

of existing
laws.,
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;coppliuunn of
mmonwealth
Acts,

Applica
il and o
Telegraph Acts,

No. Cocos (Keeling) Islands.

(2.) Subject to this Act and to Ordinances made under this Aet,
where, by a law continued in force by this section, a power or funetio *
is conferred on— i

(a) the Governor of the Colony of Singapore ;
(b) the Governor of that Colony in Council ; or
(¢) any other person or authority,
that power or function may be exercised or performed by—
(d) the Minister ; ik
(¢) the Governor-General ; or
(f) such person or authority as the Minister directs,
respectively. ;

(3.) The Minister may, by instrument in writing, delegate
person or authority, in relation to a matter or class of mattes
to a part of the Territory, a power or function conferred on
the last preceding sub-section, so that the delegated power or
may be exercised by the delegate with respect to the matter
of matters, or with respect to the part of the Territory,
the instrument of delegation.

(4.) A delegation under the last preceding sub-section o
at will and does not prevent the exercise of a power or fun
the Minister, R

2

9. A law continued in force by the last preceding
be amended or repealed by an Ordinance or by a
an Ordinance. :

10.—(1.) Subject to the next succeeding section,
provision of an Act (whether passed before or after the
date) is not, except as otherwise provided by that Act o
Ant,mforce.assuch,intheTerritoryunhus'
to the Territory. '

: .(!;2&.) An wm shall not be made so as to affect
of its own in, or in relation to, Territory
provision of an Act, e

11.—(1.) Subject to this section— :

(a) the Post and Telegraph Act 1901-1950, the Post
Rates Act 1902-1951 and the Post and
(.ln)gfmoe Forces) det 1939-1040 oxtond to

(b) for the purposes of those Acts, the Territory shall
to be within the Com
Blate o Wten Arsaier T IS
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TR, Cooos (Keeling) Ilands, No, b

() Netwithstanding anything contained in the last ling
w the Overseas Telocommunications Commission {Australin)
may exorcise and perform, in and in relation to the Territory, the
powers, functions and duties conforred on it by the Overseas Telecom-
R On Aot 1946-1902 in respect of the establishment, maintenance
and operation of overseas telecommunication services, as if the Acts
specified in the last preceding sub-section did not extend to the Terri-

(3) In this section, “ overseas telecommunication services " has
same meaning as in the Overseas Telecommunications  Aet
1]46-1052,

Division 2.— Legislative Powers of the Governor-General.

12 —{1.) The Governor-General may make Ordinances for the Legisistive
poace, order and good government of the Territory. Bervecaar:
(2.) Notice of the making of an Ordinance shall be published in
the Gazette, and an Ordinance shall, unless the contrary intention

ars in the Ordinance, come into operation on the date of
ion of the notice.

13.—{1.) An Ordinance shall be laid hefore each House of the Tablingof
Parliament within fifteen sitting days of that House after the making Parliament.
of the Ordinance, and, if it is not so laid before each House of the
Parliament, shall be void and of no effect.

(2.) If either House of the Parliament passes a resolution (of which
notice has been given at any time within fifteen sitting days after the
Ordinance has been laid before that House) disallowing an Ordinance
or a part of an Ordinance, the Ordinance or part so disallowed there-
upon oeases to have effect.

(3.) If, at the expiration of fifteen sitting days after notice of a
resolution to disallow an Ordinance or part of an Ordinance has been
given in either House of the Parliament in accordance with the last
preceding sub-section, the resolution has not been withdrawn or
otherwise disposed of, the Ordinance or part, as the case may be,
shall thereupon be deemed to have been disallowed.

(4.) Where an Ordinance or part of an Ordinance is disallowed,
or is deemed to have been disallowed, under this section, the
disallowance has the same effect as a repeal of the Ordinance or part
of the Ordinance, as the case may be, except that, if a provision of
the Ordinance or part of the Ordinance amended or repealed a law
in force immediately before that provision came into operation. the
disallowance revives the previous law from and including the date
of the disallowance as if the discllowed provision had not been made.

(5.) i{ an Ordinance or part of an Ordinance is disallowed, or is
deemed to have been disallowed, under this section, and an Ordinance
containing a provision being the same in substance as a provision so

disallowed
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Right of certain
residents to

elect to become
Anstralian
citizens.

Ordinances may

o

No. (Cocos (Kﬁ!—ﬂg) Islands.

disallowed, or deemed to have been disallowed, is madewhh six
months after the date of the disallowance, that provision is void and
of no effect, unless— . _
(a) in the case of an Ordinance, or part of an Ordinance, di i
by resolution—the resolution has been rescinded by the
House of the Parliament by which it was 3o
(b) in the case of an Ordinance, or part of an i lee
to have been disallowed —the House of the Parliament i
which notice of the resolution to disallow that Ord
or part was given approves, by resolution, the x
of a provision the same in substance as the p
deemed to have been disallowed.

Part IV.—AppricatioN oF AvusTrRALIAN Crrizessure to Ce
RESIDENTS OF THE TERRITORY.

14.—(1.) A person (not being an Australian citizen)
immediately before the proclaimed date, was a British .
ordinarily resident in the Islands may make, in the prescribed
and within the prescribed time, a declaration that he wishes to
an Australian citizen.

(2.) Upon the registration, as prescribed, of a declaration
by a person under the last preceding sub-section, that pe
be deemed to have become an Australian citizen upon the proc
date. d

(3.) The registration of a declaration made by a person
sub-section (1.) of this section does not operate so as to render
anything done before the date of the registration that would
lawful if the declaration had not been made and registered.

15. For the purposes of the last preceding section, a per
bedaemedtoha\?ebeenordimrilyreddentinthamm; odi
before the proclaimed date if, immediately before that date—

() he bad his home in the Islands : or.. 2

(b) the Tslands were the place of his, per: abode
) standing that he was tem absent from
but a person shall be deemed not to have been so re
immediately before that date, he was resident in the
special or temporary purpose only.

Parr V.—Misoritaxeous,

16. It may be provided by Ordinance— £
(@) that the High Court has jurisciotion, with such
mdmbjmtomhmfuﬁmmw}ur ovy
Ordinance, to hear and determine . ju

from
, orders and g o
hmeq;.:dnmdmm*.l -
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(b) that such an appeal may be by case stated, with the legal
argument. (if any) attached to the case in writing, and

that it shall not be necessary for the parties to appear
either personally or by counsel,

17. The Governor-General may, by warrant under his hand, crantoet purdon
grant to a person convicted by a court exercising eriminal jurisdiction fhpias®
in the Territory a pardon, either free or conditional, or a remission e e
or commutation of sentence, or a respite, for such period as he thinks
fit, of the execution of sentence, and may remit any fine, penalty or

forfeiture imposed or incurred under a law in force in the Territory.

18. T]m. institutions, customs and usages of the Malay residents Continuation
of the_Ternt.o;y shall, subject to any law in force in the Territory tustome,
from time to time, be permitted to continue in existence.

19. The accounts of the Territory are subject to inspection and Audic.
audit by the Auditor-General for the Commonwealth.

20. The Governor-General may make regulations, not inconsistent Reguiations.
with this Act, prescribing all matters which by this Act are required
or permitted to be prescribed, or which are necessary or convenient
to be prescribed for carrying out or giving effect to this Act, and,
in particular, for prescribing penalties, not exceeding a fine of Fifty
pounds or imprisonment for three months, for offences against the

regulations.

I HEREBY CERTIFY that the above is a fair print In the name and on behalf
of the Bill intituled *“ An Act fo provide for the of Her Majesty, I assent to this
acceptance of the Cocos or Keeling Islands as a  Act.
Territory under the Authority of the Common-
wealth and to provide for the Government of that
Territory ”, which has been passed by the Senate
and the House of Representatives, and that the said
Bill originated in the House of Representatives.

Clerk of the House of Representatives.

Printed for the GovERNMENT of the CoMMONWEALTH by A. J. ARTHUR
o o at the Government Printing Office, Canberra.
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Copied from United Kingdom Statutory Instruments 1955 Part 11 pp 2435-2437

SINGAPORE

1955 No. 1642

The Cocos Islands Order in Council, 1955
Made - - - - 28th October, 1955
Coming into Operation  23rd November, 1955

At the Court at Buckingham Palace, the 28th day of October, 1955.
Present,
The Queen’s Most Excellent Majesty in Council

Whereas by the Cocos Islands Act, 1955(a), it is provided that Her Majesty may by
Order in Council direct that the Cocos or Keeling Islands (in this Order referred to as
“the Islands™) shall, on such date as may be specified in the Order, cease to form part
of the Colony of Singapore and be placed under the authority of the Commonwealth
of Australia and that Her Majesty may by Order in Council make provision for
purposes connected therewith and specitied in the said Act:

And Whereas it is provided by section one hundred and twenty-two of the
Constitution of the Commonwealth of Australia that the Parliament of the
Commonwealth of Australia may make laws for the government of any territory
placed by the Queen under the authority of and accepted by the Commonwealth:

And Whereas by the Cocos (Keeling) Islands Act, 1955(b), the Parliament of the
Commonwealth of Australia has provided for the acceptance of the Islands as a
Territory under the authority of the Commonwealth and for the government of that
Territory:

And Whereas it is expedient that a date should now be specified on which the
Islands shall cease to form part of the Colony of Singapore and be placed under the
authority of the Commonwealth of Australia and that provision should be made for
purposes connected therewith as aforesaid:

Now, therefore, Her Majesty, by virtue and in exercise of the power in this behalf
by the Cocos Islands Act, 1955, or otherwise in Her Majesty vested, is pleased, by
and with the advice of Her Privy Council, to order, and it is hereby ordered, as
follows:-

Citation and Commencement

1.—(1) This Order may be cited as the Cocos Islands Order in Council, 1955.

(2) This Order shall come into operation on the 23rd day of November, 1955
(hereinafter referred to as “the appointed day”).

(a) 3&4Eliz.2.¢.5. (b) ActNo. 34 of 1955.

pp. 308-310 United Kingdom Order in Council, No. 1642, 28 October, 1955. (copytype)
United Kingdom Statutory Instruments 1955, Part 11, pp. 2435 — 2437
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Placing the Islands under the authority of the Commonwealth of Australia.

2. Upon the appointed day the Islands shall cease to form part of the Colony of
Singapore and be placed under the authority of the Commonwealth of Australia.

Transfer of rights, liabilities, etc., to Commonwealth

3.-—~(1) Subject to paragraph (4) of this Article, all property, rights and powers in or
in connection with the Islands, being property, rights and powers which, immediately
before the appointed day, were held or enjoyed by or on behalf of Her Majesty in
right of the United Kingdom or of the Colony of Singapore, or by or on behalf of the
Government of the United Kingdom or of the Colony of Singapore, shall, from and
including that date, be deemed to be held or enjoyed by or on behalt of the
Commonwealth of Australia.

(2) It is hereby declared that the rights and powers referred to in paragraph (1) of
this Article, include among other things, all rights and powers vested in Her Majesty
or in the Governor of Singapore (as successor to the Governor of the Straits
Settlements) on Her Majesty’s behalf under the Indenture dated the seventh day of
July, 1886, made between Her Majesty Queen Victoria, the Governor of the Straits
Settlements and George Clunies Ross.

(3) Subject to paragraph (4) of this Article, all liabilities and obligations incurred
before the appointed day by or on behalf of the Government of the United Kingdom
or the Government of the Colony of Singapore in or in connection with the Islands
and subsisting immediately before that day shall, from and including that day, be
deemed to have been incurred by or on behalt of the Commonwealth of Australia.

(4) The preceding provisions of this section do not apply to or in relation to ---

(@) property, rights or powers in, or in connection with, that part of the Islands
known as Direction Island, or liabilities or obligations in respect of property in
that part of the [slands;

(b) liabilities of the Colony of Singapore in respect of the payment of pensions
or retiring allowances; or

(c) liabilities relating to public loans.

(5) Inthis Article, “property” includes movable and immovable property.
Pending proceedings

4. Any criminal or civil proceedings, including appeals, pending on the appointed
day in the Supreme Court of Singapore or in the Court of Criminal Appeal of
Singapore by virtue of any jurisdiction of the said Courts within the Islands shall be
carried on and concluded in like manner as nearly as may be as if this Order had not
been made.

Appeals to the Privy Council

5. Nothing in this Order shall affect or prejudice any appeal or petition to Her
Majesty in Council in relation to any proceedings commenced prior to the appointed
day in the Supreme Court of Singapore or in the Court of Criminal Appeal of
Singapore by virtue of any jurisdiction of the said Courts within the Islands.
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Validity of previous acts

6. Nothing in this Order shall affect the validity or future operation of any lawful
act done by any person or authority in or in connection with the Islands prior to the
appointed day.

Amendment of Singapore laws

7. The amendments to the laws of Singapore specified in the Schedule hereto
shall take effect on the appointed day.

Interpretation

8. The Interpretation Act, 1889(a), shall apply for the purposes of interpreting
this Order as it applies for the purpose of interpreting an Act of Parliament.

Publication

9.  This Order shall be published in the Official Gazette of the Colony of
Singapore.

W. G. Agnew.
SCHEDULE
1. The definition of “Colony” or “Colony of Singapore” appearing in subsection
(1) of Section 2 of the Interpretation and General Clauses Ordinance, 1951(b) is

amended by the deletion therefrom of the words “the Cocos or Keeling Islands” .

2. The Cocos Islands Ordinance(c) is repealed.

EXPLANATORY NOTE
(This note is not part of the Order. but is intended to indicate its general purport.)

The main purpose of this Order is to fix the 23rd day of November, 1955, as the date on which the
Cocos Islands shall cease to form part of the Colony of Singapore and be placed under the authority
of the Commonwealth of Australia. As from this date, in accordance with Section 1 (2) of the Cocos
Islands Act, 1955, the Straits Settlements (Repeal) Act, 1946, and any Order in Council in force in
respect of the said Colony under that Act and the British Settlements Acts, 1887 and 1945, as
applied by that Act, will have effect as if references therein to the said Islands were omitted. The
transfer of authority over the [slands from the Singapore Government to the Government of the
Commonwealth of Australia necessitates the enactment of certain consequential provisions which are
contained in Articles 3 to 9 and the Schedule.

{a) 52 & 53 Vict. ¢. 63, (byOrd. 4 of [951.
{¢) Cap. 8 Laws of Singapore (Revd. Ed. 1936)
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OOMMONWEALTH OF AUSTRALIA.
Bepartment of Territaries.
-1 1955
portrentel Mo I 9 8 195
MINUTE PAPER FOR THE EXECUTIVE COUNCIL.
" 45 ,
oot Comll (88 SUBJECT.
COS ISLANDS ACT 1955
COMUENCEMENT OF ACT,
Recommended for the approval of His Excellency the
Governor-General in Council that he be pleased tc sign
| & Proclsmation in the within form fixing the
23pd November 1955 as the date of commencement
| of the Cocos (Keeling) Islands Act 1955.
Sk Sfoatann il
w ] * vinieter of 9tate for Territories.
ZONOV 1955 4
Filed in the Records of
the Council,
e iy Authority | L. ¥. Jouneron, Communwealth Government Prister, Canberra.

Executive Council Minute No. 45 1 November, 1955.
NAA: A1573,1955/25
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PROCLAMATION

Commonwealth of Australia By His Excellency the
to wit. Governor-General in
and over the Common-
% : i wealth of Australia.

neral.

WHEREAS it is provided by sub-section (1.) of
section two of the Cocos [geeléngz Islands Act 1955
that that Act shall come into operation on a date to

be fixed by Proclamation:

AND WHEREAS by sub-eection (2.) of that section
it is provided that the date so fixed shall be the
date on which the Cocos or Keeling Islande cease to
form part of the Colony of Singapore and are placed
under the authority of the Commonwealth:

AND WHEREAS the Cocos or Keeling Islands will
cease to form part of the Colony of Singapore and be
placed under the authority of the Commonwealth on
the twenty-third day of November, One thousand nine

hundred and fifty-five:

NOW THEREFORE I, Sir William Joseph S1im, the
Governor-General aforesaid, acting with the advice
of the Federal Executive Council, hereby fix the
twenty-third day of November, One thousand nine

hundred and fifty-five, as the date on which the

pp. 312-313 Cocos (Keeling) Islands Act Proclamation, 3 November, 1955.
NAA: A1573, 1955/25
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MORE PHOSPHATE

espite the sensitivities and convoluted steps associated

with Australia’s acquisition of the Cocos (Keeling)

Islands, Australia was at the same time looking at an

adjacent island—Christmas Island—with a view to further securing

the nation’s phosphate supplies. Australia had been attempting to

utilise Christmas Island phosphate since those from Nauru had been
threatened with disruption during the First World War.

Australia saw an opportunity to secure these supplies by seeking

territorial authority over Christmas Island.
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CHAPTER TWELVE

Christmas Island

Man has never lived on Christmas Island, nor would it be a pleasant residence, apart
from the fact that there is no water ... [T]he extreme discomfort of locomotion and
the absence of any harbour ... will deter any settlers from seeking a home there until

other more favourable spots are occupied.

—Rear Admiral Sir W Wharton, 1888!

... a dozen huts have been built at the head of Flying Fish Cove.

—Lieutenant Commander W Maitland Dougall, 1889

hristmas Island, an island of 135 square kilometres in the Indian Ocean

2650 kilometres north-west of Perth, was annexed by Britain in 1888. Britain

administered it as part of the colony of Singapore for 70 years, before
transferring its sovereignty to Australia in 1958.

PRELUDE

British and Dutch navigators first included Christmas Island on their charts
from the early seventeenth century. On Christmas Day, 25 December 1643, Captain
William Mynors of the East India Company vessel Royal Mary arrived there and named
the island for the day. The earliest landing was recorded in March 1688 by William
Dampier, then the mate on the British ship Cygnet, who found it uninhabited. An
account of this visit can be found in Dampier’s Voyages. He describes how, when trying
to reach Cocos from New Holland (as Australia was then known), the ship was pulled
off course in an easterly direction, arriving at Christmas Island. Two of the crewmen
were the first recorded people to set foot on the island.

*  Thus, while Rear Admiral Wharton was pessimistic about likely settlement, within a year Christmas
Island had been settled. The reason: phosphate.
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During his 1872-76 expedition to Indonesia, naturalist Dr John Murray carried
out extensive surveys, and predicted that phosphate would be found on the island.
This proved to be correct, and it was at his urging that Britain annexed the island.
In June 1888, Captain WH May of HMS Imperieuse landed at Flying Fish Cove on the
north side of the island and formally declared it to be part of the British dominions,
under the immediate jurisdiction of the Government of the Straits Settlements (which
comprised Singapore and Malacca and Penang, the two British settlements on the
Malay Peninsula). Soon afterwards, George Clunies-Ross of the Cocos (Keeling)
Islands, some 980 kilometres to the south-west, established a small settlement at Flying
Fish Cove.

The story of Christmas Island from 1888 until transfer to Australia has multiple
strands. It is linked to wider issues of British colonial administration through the
island’s incorporation with Singapore; it is dominated by commercial interests in
phosphate, through which it has a connection with Nauru; it is also connected with
the Cocos (Keeling) Islands, the main base for the Clunies-Ross family, which held
a major interest in the company formed to mine phosphate on Christmas Island. Its
story is affected by two world wars, which prompted Australian and New Zealand
anxiety about interruptions to supplies of phosphate and led to the island being seen
in a strategic light; and its history reveals an interesting dimension of the relationship
between Australia and New Zealand.

THE DOMINANCE OF COMMERCIAL INTERESTS

Little time had elapsed after annexation by Britain in 1888 before the Clunies-Ross
interests established a settlement. Then, in February 1891, George Clunies-Ross and
John (by now Sir John) Murray were granted a 99-year lease over the island, giving
them full authority to cut timber and extract all phosphates and other minerals.? In
1897 they transferred the lease to the Christmas Island Phosphate Company (CIPCO),
of which the Clunies-Ross family, John Murray and friends were founding members,
following the discovery of large deposits of phosphate of lime.? Phosphate mining
operations began, using indentured workers from Singapore, China and Malaya.

In 1900, Christmas Island was incorporated with the Straits Settlements of
Singapore and the laws of Singapore applied to it. The colony of Singapore maintained
a district officer on the island with a few police attached to his staff for the maintenance
of law and order.

Australian interest in Christmas Island was sparked during World War I by the likely
disruption of phosphate supplies from Nauru (until then a German protectorate) to
Australia and New Zealand. During the 1920s, demand for superphosphate increased
and was predicted to outstrip the capacity of Nauru and Ocean Island. In 1926, a
committee of Australian phosphate manufacturers suggested that it might be advisable
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to purchase Christmas Island phosphate rights from CIPCO, and for the British
Phosphate Commission (BPC) to work it in conjunction with Nauru and Ocean Island.*
The BPC was made up of Australian, British and New Zealand representatives.

In November 1926, during the Imperial Conference in London, Sir Alwin
Dickinson, the British Commissioner of the BPC, submitted a proposal in favour of
purchase at about £1,600,000. The Australian and New Zealand governments agreed
to this course of action in September 1927, but the British Government decided not to
join them in the proposed purchase of rights. After considerable delay, negotiations
were conducted in 1929 but were aborted because CIPCO was not willing to sell for
less than £4,000,000.> The BPC continued to manage production from Nauru and
Ocean Island.

The question of purchase lapsed until after World War II. After Nauru was attacked
by German raiders in December 1940, the BPC arranged phosphate supplies from
Christmas Island, from which 94,000 tons was obtained up to early 1942.

Christmas Island was occupied by the Japanese in 1942, but Japan abandoned
attempts to export phosphate after one of its ships was torpedoed by allied submarines.
Japanese occupation ended in 1945, and CIPCO resumed operations.®

AUSTRALIA AND NEW ZEALAND TAKE OVER COMMERCIAL RIGHTS

The governmental arrangements for Christmas Island changed slightly in
1946, when legislation in the United Kingdom repealed the existence of the Straits
Settlements as a single colony. An order-in-council decreed that the island of Singapore,
with the dependencies of Cocos and Christmas islands, which had been attached to it
for administrative convenience, was to be governed and administered as the separate
colony of Singapore.”

By then, commercial discussions between the BPC and CIPCO about ways to
assure future supplies of phosphate to Australia and New Zealand had been underway
since the middle of 1945. In June 1947, governments became closely involved.® Prime
Ministers Ben Chifley of Australia and Peter Fraser of New Zealand agreed to propose
to the British Government that, on expiry of CIPCO’s lease in 42 years time (1990), the
lease not be renewed, but that rights to mine the phosphates should then be granted
to the BPC on behalf of the three governments. Late in 1947, the United Kingdom
rejected the proposal on the grounds that ‘it would be impossible to bind whatever
government might be in power here some time forty years hence not to renew the
Company’s concession on its expiry.”” The British Government suggested instead the
resumption of negotiations for Australia and New Zealand to purchase the rights. It
also flagged that it would be necessary to inform the Governor of Singapore before
any final arrangement was made with the company.
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In the same year, the Minister for External Territories, E] (Eddie) Ward', also
made an informal approach to the Secretary of State for Commonwealth Relations,
suggesting that the Commonwealth Government might take over the administration
of Christmas Island. The matter was not favourably received and was not pursued.'’

In May 1948, the Australian and New Zealand governments reopened negotiations
to purchase CIPCO’s assets and rights for the unexpired period of the mining
concession for a lump sum. On 16 July, a price of £2.75 million was settled with
CIPCO." The British-administered Singapore Government required the continuation
of royalty payments under the lease, the continuing application of Singapore labour
laws, and the continuing provision by the company or its successors of essential services
for government officers stationed on Christmas Island.

The sale was publicly announced on 1 October 1948." Soon afterwards, the
possibility of Australia taking over control of Christmas Island from the British was
again raised in Canberra. Notes from an interdepartmental conference held at the
Department of External Territories on 24 October record:

The question of the future sovereignty of Christmas Island was then considered and it
was agreed that the possibility of transferring the Administration of the Island from
the jurisdiction of the Singapore Government to that of the Australian Government
might be explored in the near future, but that such action could follow the completion
of the purchase from the Christmas Island Phosphate Company and the establishment

of the Christmas Island Phosphate Commission."

The New Zealand and Australian governments concluded the mining concession
sale with CIPCO on 31 December 1948. They then turned to the detail of an agreement
between them for sharing the rights to the phosphate and the control and working
of the deposits. The two governments were to share equally the purchase price and
costs of working. The Christmas Island Phosphate Commission, comprising three
commissioners, was to be established to manage and control the undertaking on
behalf of the governments. One commissioner was to be appointed by the Australian
Government, one by the New Zealand Government and one by the two governments
jointly. The British Phosphate Commissioners were to be appointed as managing
agents of the Christmas Island undertaking. Rent and royalty payments would continue
to be paid to the Government of Singapore.

The Christmas Island Agreement Act 1949, authorising the execution of the agreement,
was passed in Australia in October 1949. Ward indicated in his second reading speech
that the sole object of the purchase of rights and ongoing agreement was to ensure
continuity of supplies of high-grade phosphate to meet the needs of Australia’s

1t EJ (Eddie) Ward was the colourful and feisty Labor MP for East Sydney. He sat in the Commonwealth
Parliament from 1931 to 1963 and was notable for his radical views. He became Minister for External
Territories in 1943, and carried that portfolio until 1949.
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agricultural industry."* However, during the year there had been press speculation
that the island would also be used as an observation post for experimental rockets
fired from the Woomera rocket range in central Australia.”

With the authorising legislation passed, the agreement between the two
governments was concluded on 26 November 1949.

Several years were to pass before the issue of transfer of sovereignty was formally
pursued again, although during 1950 the Department of External Territories raised
with its minister the possibility of his reopening the matter.'

In the meantime, the possible use of Christmas Island to house political detainees
was raised by the British Government, with eerie echoes down the years to the recent
use of the island to detain asylum seekers. In July 1950, the United Kingdom’s
Commissioner General for South-east Asia asked the Australian Prime Minister for
assistance in obtaining the use of Christmas Island as a place of confinement for
political detainees from Malaya, noting the difficulties that their retention in Malaya
was causing for the Malayan authorities. The Australian and New Zealand governments
both consulted the BPC (managing agents for the Christmas Island operations), which
expressed grave concern that the effect of establishing a settlement of upwards of 7000
political detainees would probably cause their staff of 1700, of all races, to leave the
island. They also pointed out the inadequacy of domestic and other facilities. The two
governments shared these concerns and rejected the proposal.”

In March 1952, there was further press speculation about the use of Christmas
Island as an observation post for the United Kingdom’s atomic weapons tests at
Woomera.'"®

TRANSFER OF SOVEREIGNTY

In August 1953, a Department of External Affairs minute noted that the
Department of Territories* had inquired whether the idea of a transfer of sovereignty
was still in prospect or had been abandoned." No immediate action took place.

In September 1954, representatives from the departments of the Attorney-General,
Commerce and Agriculture, External Affairs, the Prime Minister, Territories and
Treasury met to review the outlook for demand and supply of phosphates in Australia.
By this stage, supply to Australia and New Zealand had been rationalised to minimise
shipping costs. Australia was now taking the whole output from Christmas Island, and
New Zealand was drawing a larger tonnage from Nauru and Ocean Island, which were
nearer to it, to compensate.

The interdepartmental committee? noted that Australia had two particular
interests in Christmas Island: as a source of phosphate, and as a strategically located
island. The committee recorded its concern about the potential for Singapore (the

1 The title of the department had changed in May 1951, when the word ‘External’ was dropped.
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island being administratively a part of the colony of Singapore) to force up the price
of phosphate by imposing export taxes and taking other action to get more and
more revenue from the island. It also noted constitutional changes, expected in 1955,
affecting the Government of Singapore.

Defence’s assessment of strategic importance was flagged, and the committee
noted the desirability of being able to use Christmas Island for an airfield while
denying it to any potentially unfriendly power.*' The island’s defence value had been
raised in 1952 by a joint planning committee, which had reached the view that the
island had no strategic value at that time because it had no airfield and its harbour
was unsuitable.*?

The interdepartmental committee expressed the view that, there being no
indigenous inhabitants, any revenue derived by the Singapore Government from the
phosphate undertaking was an accidental result of the island having been attached to
that government in 1888, and that there appeared to be no geographical or political
reason for its attachment. The committee considered it in the interests of Australia
and New Zealand that sovereignty over Christmas Island be transferred to Australia
before constitutional changes occurred in Singapore.

The committee agreed that legislation for such a transfer would need to be on
the same pattern as for Cocos Island, but with compensation to Singapore for lost
revenue, and that the matter should be put before the Commonwealth Government
in a submission to Cabinet.*

Cabinet decided on 24 November 1954 that it was in Australia’s interests to have
sovereignty over Christmas Island transferred to it, and authorised Prime Minister
Robert Menzies to open the question by informal discussions in London.** It was
felt that the issue of sovereignty over Christmas Island should not be linked with the
proposed transfer of Cocos Island, negotiations for which were at a delicate stage. The
Prime Minister was not prepared to risk delay to the Cocos legislation.?

Menzies apparently raised the question of transfer only in passing in February
1955, and the Secretaries of State for Colonies and Commonwealth Relations took
his comments at the time only as an indication of the lines along which Australia was
thinking.?

The sovereignty transfer issue remained closely linked with constitutional
development towards self-government in Singapore. The Minister for External Affairs,
Richard Casey, raised it with the Governor of Singapore in London in October 1955.
The Governor commented that there would be strong opposition in Singapore to
the transfer of Christmas Island to Australia because of loss of revenue and natural
dislike of losing territory, but also:
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an interpretation placed on Australia’s desire to have this base would be related to
Empire building by Australia, and in publicity this would be related to Australian
troops in Malaya and the transfer of Cocos Islands. The Malayan Communist Party
would develop this, and suggest that as the United Kingdom was moving out Australia

was moving in.

Casey agreed to let the matter ‘lie fallow for a year before raising it again’.?’

Early in 1956, however, Casey suggested an alternative method to assure Australia’s
interests. He wrote to Menzies, reiterating the concern that once Singapore ceased to
be under the direct control of the United Kingdom it could come under a government
that was either communist or subject to communist pressure. He suggested that, for
the benefit of defence and to assure phosphate supplies, it would satisfy Australia if
the United Kingdom were to detach Christmas Island from Singapore and retain it
under British control. He proposed that the Prime Minister take up the matter again
with the British Government.?

In a minute to the Prime Minister dated 13 March 1956, his department was
ambivalent about the transfer of Christmas Island to Australia. It felt that:

... itwould be inconceivable that the United Kingdom would detach Christmas Island
from Singapore and retain it under United Kingdom control in present circumstances.
Singapore would have to be consulted. This would ... invoke strong criticism of both

the United Kingdom and Australia.
The minute went on:

We are becoming rather colonial minded. Apart from our old territories, Cocos
Island has recently been transferred and proposals have now been advanced covering
Christmas Island, New Hebrides and Solomon Islands. Are we not putting too much
of a strain on our resources? What will be the attitude of Asian countries towards this

expansion? ... The balance between the pros and cons is a very delicate one.*

Other departmental advice had also raised likely difficulties in detaching Christmas
Island from Singapore.*

The Prime Minister nevertheless duly raised the matter in London in March 1956
at the Commonwealth Prime Ministers’ Conference, receiving an interim reply from
British Prime Minister Sir Anthony Eden in April 1956 saying that it was not a simple
matter and that it would take some time to reach conclusions.?!

A report on 18 May 1956 in the Melbourne Herald noted that Australia was
understood to be seeking sovereignty over Christmas Island.

On 22 October 1956, a substantive reply came to Menzies from the Secretary of
State for Commonwealth Relations. The United Kingdom was agreeable in principle
to the detachment of the island from Singapore and its administration as a separate
dependency of the United Kingdom. The reply flagged the question of Singapore’s
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phosphate royalties as an important one to resolve, noting that it would not be possible
in the current political circumstances to deprive Singapore of that revenue, or for any
expense to fall on the United Kingdom.*

Discussions ensued over the next few months about how best to make the financial
arrangements with Singapore, both Australia and New Zealand having accepted that
this would be necessary. The United Kingdom was also concerned about how and when
to raise the issue of detachment with the new Chief Minister of Singapore, Lim Yew
Hock. By February 1957 the Commonwealth Relations Office had expressed a tentative
view supporting a lump sum payment to Singapore rather than ongoing annual
payments; and, because it saw some difficulties in detachment with later transfer
to Australia, it wanted to know whether Australia had any objection to immediate
transfer.?

Cabinet decided on 5 February 1957 that Australia would accept an immediate
transfer of the territory of Christmas Island if it could be arranged, but ‘was of the
opinion that negotiations for the detachment of the territory from Singapore should
not be imperilled by this suggestion’.** It also appointed an Australian delegation to
participate in a meeting with British and New Zealand officials in London to discuss
compensation to Singapore for the loss of phosphate revenues, authorising negotiations
on the basis of a lump sum.

POLITICAL DELAYS

Following the officials’ discussions in London, the British Government reached a
firm decision that Christmas Island would transfer to the administration of Australia
at the time that internal self-government came into force in Singapore, which was
expected to be late in 1957.** The United Kingdom was also concerned to clarify
citizenship for Christmas Island residents. Australia and the United Kingdom agreed
that the same arrangements as for Cocos Islanders would apply; that is, permanent
residents on the island at the time of handing over who were citizens of the United
Kingdom because of birth or residence on the island would be given the option of
becoming Australian citizens, and those born on the island after that date would be
Australian citizens by operation of law.* During March, the amount of the payment
to Singapore was agreed at £2.33 million.”

On 6 March 1957, the Crown Solicitor raised with the Department of External
Affairs the question of New Zealand’s interest in the joint lease when the Commonwealth
became the owner of the whole island, in which case New Zealand would cease to have
any legal interest. He suggested that it would be necessary for some new agreement
on the future of the lease to be made between the Australian and New Zealand
governments.*

On 12 March, the Colonial Secretary broached the topic of transfer and financial
payment with Singapore’s Chief Minister, Lim Yew Hock, who reacted positively but
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asked for time to consult his colleagues. He also seemed satisfied that Christmas
Island inhabitants would be treated similarly to Cocos Islanders in the area of
citizenship rights. On the same day, the Australian Commission in Singapore cabled
the Department of External Affairs raising matters that might need to be considered
in any statement about separation.”

Difficulties with Lim’s colleagues delayed any public announcement for several
months. Those difficulties were not eased by press misreporting of remarks by Professor
Mark Oliphant, who was interviewed when passing through Singapore late in March.
He was asked about possible British atomic tests on Christmas Island (meaning the
British territory of Christmas Island in the Pacific Ocean) and said that radioactive
fallout would certainly scatter over many neighbouring regions. This was reported
in the Singapore press as threatening Singapore, after the reporter assumed that it
was Christmas Island in the Indian Ocean which was involved.*” The External Affairs
Department sent a cable to the Australian High Commission in London, suggesting
a sentence for inclusion in Minister Casey’s proposed statement to make it clear that
Christmas Island, Indian Ocean, should not be confused with Christmas Island, Pacific
Ocean '3

The delay also raised again the question of detachment from Singapore before
transfer, and Lim had to persuade his Singapore colleagues on this aspect.

BREAKTHROUGH

The public announcement of the transfer to Australia was made in the British
Parliament on the afternoon of 6 June, with a simultaneous press release in Australia
and Singapore (where it was 7 June). The United States had been told informally of
the transfer before the press release was issued.*?

The rationale for the transfer was given in the House of Commons:

In the light of the new constitutional arrangements now agreed upon for Singapore,
Her Majesty’s Government do not consider that they can ask the Singapore Government
to continue to administer Christmas Island ... on their behalf. Christmas Island has
since 1900 been associated for administrative purposes with Singapore. The sole
activity on the Island is the extraction of phosphates by the Christmas Island Phosphate
Commission, which is wholly owned by the Australian and New Zealand Governments.
Arrangements are accordingly being made to transfer the administration of the
island to the Government of Australia, which draws about one third of its phosphate
requirements from the Island and is the government most clearly concerned with its

administration.*?

§  The first high-altitude British nuclear test took place over the Pacific Ocean Christmas Island on
28 April 1958.
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The statement also set out assurances about atomic bombs and citizenship (the
same option as applying to Cocos Islanders; that is, permanent entry to Australia),
and referred to the ex gratia payment of 20 million Malayan dollars to be made to
Singapore by the United Kingdom, to be reimbursed by the Australian and New
Zealand governments.

Despite earlier concerns, there was relatively little press interest in Singapore. Lee
Kuan Yew was quoted in the Straits Times of 8 June 1957 as saying, ‘To give away all the
appurtenances of Singapore before we take over is a downright swindle. A few years
ago they gave away the Cocos Islands, now it’s Christmas Island. They might as well
give away St John’s Island, Pulau Bukom and the other neighbouring islands.” However,
the Straits Times leader of 19 June 1957 said: ‘There seems no very good reason why
Singapore should resent losing Christmas Island for 20 millions ... Singapore has
no claim to the island which has been administered since 1946 simply as a matter of
convenience ..."*

Between April and June 1957, the British and Australian governments exchanged
views about all the steps necessary to achieve transfer and, with Singapore involved
as well, the administrative arrangements that might be needed after detachment and
until transfer of sovereignty (for example, for police, education and postal services).
The United Kingdom would administer the island as a separate colony in the period
between detachment from Singapore and transfer to Australia, which was envisaged
to be less than a year. Australia and New Zealand also discussed amendments that
might be needed to the bilateral phosphate agreement, and the means of repaying to
the United Kingdom the ex gratia payment to Singapore.*

On 1 August 1957 in the House of Commons, John Profumo, Secretary of State for
the Colonies, was asked to what extent the inhabitants of Christmas Island had been
consulted on the transfer. Profumo replied that there was no indigenous population;
that the inhabitants’ citizenship rights would remain unaffected; that they would be free
to continue to return to their own territories; and that those remaining on the island
would be eligible to acquire Australian citizenship. For those reasons, the government
had not considered it necessary to consult before deciding on transfer.*

The Australian Government agreed that the same process as had taken place
in the transfer of Cocos Island should apply, and in early August approved the five
legislative steps involved and their timings:

e July—August 1957: United Kingdom order-in-council to effect detachment of

Christmas Island from Singapore
e September—November 1957: passage through Australian Parliament of ‘request

and consent’ legislation
¢ January-February 1958: passage of British legislation authorising transfer of the

island to Australia

e March-April 1958: passage of Australian ‘acceptance and administration’ Act
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*  May—June 1958: promulgation of British order-in-council placing Christmas
Island under the authority of the Australian Government.

The government also authorised the preparation of the request and consent
legislation and its introduction into parliament when parliament reassembled.*” An
authorising Act was considered necessary because the United Kingdom had governed
Christmas Island under legislation. Also, the British view was that the 1931 Statute
of Westminster was applicable. The statute had made it necessary to include in an
Act of the British Parliament that was to extend to a dominion as part of the law of
the dominion, a declaration that the dominion had requested and consented to the
enactment of the Act. The Statute of Westminster had also been relevant in the case
of Cocos (Keeling) Islands.

In the meantime, New Zealand pressed for a new phosphate agreement in the
light of the proposed transfer.*s

There was some slippage in timings, and by November 1957 the British view was
that it did not matter whether the United Kingdom’s order-in-council or the Australian
request and consent legislation came first.*

In the event, the Australian legislation was introduced into the House of
Representatives on 3 December 1957 and passed on 4 December, with passage in the
Senate on the following day, 5 December. There was little debate in either house.
Dr Evatt, Leader of the Opposition, commented in the House of Representatives
that:

This bill illustrates the present trend in British Commonwealth relationships. That
trend is for territories administered by the Crown in right of the United Kingdom
gradually to be placed under the administration of self-governing dominions, or
nations as they are today, in both their internal and external authority. In this instance,
Australia takes over Christmas Island. It is quite obvious that that trend has not yet by
any means finished and that other possessions in the Pacific will come under Australian
administration as the years go on. Itis right that Australia should assume responsibility

and authority in this way.?

On 13 December 1957, Christmas Island was detached from Singapore by an
order-in-council made by Her Majesty in Council. The order was laid before the
British Parliament on 19 December, when the Colonial Secretary, Alan Lennox-Boyd,
made a statement noting that Christmas Island would be transferred to Australia, but
that the transfer would take some time to effect, and in the meantime as an interim
measure the island would be administered as a separate dependency of Her Majesty’s
Government. He also stated that the order would come into effect on 1 January 1958
when the proposed sum of 20 million Malayan dollars would be paid over ex gratia
to the Government of Singapore.”
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In Australia, the Christmas Island (Request and Consent) Act 1957 was assented to on
13 December 1957.

Thus, 1958 began with the first two steps of the process completed. However,
there was to be a gestation period of nine months before the transfer to Australia
was complete.

Cabinet considered the matter again in March 1958, agreeing to preparation of a
bill to provide for the acceptance of Christmas Island as a territory under the authority
of the Commonwealth, and for the government of that territory. Cabinet also observed
that, although Singapore currency would have to be used during the early stages of
Australian administration, it would be preferable for Australian currency to eventually
become the sole medium of exchange.?

In late March 1958, the Australian Government formally informed the British
Government of the enactment of its request and consent legislation. The drafting of
the British Act to authorise transfer—the third of the five necessary steps—proceeded
in March and April with opportunities for Australia and Singapore to comment.>

Before the introduction of the British Act, the British and Australian governments
had agreed on the terms of letters to be exchanged between prime ministers covering
certain understandings: satisfactory arrangements for the status and citizenship of
the inhabitants of the island; permission for residents to return to Singapore from
time to time; and the willingness of Australia to give British airlines operating rights
atany airfield on the island. These arrangements were closely akin to those agreed in
relation to the Cocos (Keeling) Islands.

The United Kingdom’s Christmas Island Bill was introduced into the House of
Lords on 24 April 1958 by John Drummond, Earl of Perth and Minister of State for
Colonial Affairs. He noted in the second reading speech that:

This Bill, which is an Enabling Bill, allows the transfer by Order in Council to the
Commonwealth of Australia. The Bill closely follows the pattern set when the Cocos
Islands were similarly transferred. At the time of that transfer the necessity for such an
elaborate procedure, which entailed Acts of Parliament in both the United Kingdom
and Australia, was questioned. The noble Earl, Lord Swinton, who was at that time

piloting that Bill through your Lordships’ House, said:

‘Finally all the lawyers agreed—so it must be right—that the only safe way of
doing this” —

that was effecting the transfer —
‘was by an Act of Parliament in this Parliament, and a series of Acts of Parliament,

of which one has already been passed, in the Australian Parliament.’

The lawyers took 3 years to reach that decision, and I think that, the precedent having
been set, we should be foolhardy to try any other method.**

327



A Federation in These Seas

Having proceeded through the House of Lords, the Bill was introduced in the
House of Commons on 12 May. There was some debate and commentary on both
12 and 13 May. Cuthbert Alport, the Under-Secretary of State for Commonwealth
Relations, commented that ‘This, as the House will realise, is one of those rather
strange responsibilities that have come to us in the past as a result of the spirit of
adventure of men and women of this country.”” Some members expressed concern that
the citizenship rights of those resident on the island were properly dealt with. Others
raised questions about the rights that might remain with the United Kingdom in
relation to defence and air facilities. They were assured by Alport, who was shepherding
the legislation through the House, that ‘“The Australian Government have made clear
that they would cooperate fully with the United Kingdom Government to ensure that
the facilities which might be available on the island were made available to us, if the
necessity arose.’*

The Bill was passed on 13 May 1958.

There remained several more steps to be taken, including an Australian
acceptance and administration Act; negotiation with New Zealand on a new phosphate
agreement (which would need authorising legislation); and a Deed of Surrender
to revoke the Singapore agreement of 1955 and surrender the existing lease from
the United Kingdom, which governed the property rights of the British Phosphate
Commissioners.

In addition to the proposed exchange of letters on citizenship and air rights,
a separate exchange was proposed on defence matters.”” The Melbourne Herald,
reporting on 10 June 1958 on the impending transfer, noted the potential of the
island as a research station for the Woomera rocket range.”

Legislation was in preparation by early July and was planned for passage early in
the parliamentary sitting due to start on 5 August, with handover timed for the end of
September. At the same time, Australia was positioning itself for further negotiations
with New Zealand on the arrangements for phosphate mining (there was one point of
difference between the two sides regarding funding aspects). At the United Kingdom
end, drafting of the order-in-council for the transfer was also underway.

The Bill to provide for the acceptance of Christmas Island as a territory under
the authority of the Commonwealth and for its government was introduced and
had its second reading in the House of Representatives on 21 August. Paul Hasluck,
the Minister for Territories, set out the history of the movement towards transfer,
in which he saw the legislation as being ‘another step in a rather long and involved
procedure for the transfer of sovereignty of Christmas Island’. He outlined the main
provisions in the Bill:
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e PartI provided for the Act to come into operation on a date to be specified in
the United Kingdom’s order-in-council as the date on which Christmas Island
would cease to be a colony of the United Kingdom and would be placed under
the authority of the Commonwealth.

e Part II provided for the island to be accepted by the Commonwealth and for the
transfer to Australia of property, rights and liabilities of the United Kingdom,
the colony of Christmas Island and the colony of Singapore.

e Part 111 dealt with legislation of the territory, including the continuation of
selected Singapore laws.

e Part IV dealt with the judicial system, with the Supreme Court of Singapore
continuing to exercise jurisdiction until other provisions could be made.

e PartV dealt with citizenship.

e Part VI provided for employment of persons in the administration of the island,
for prisoners to serve sentences outside the territory, and for the continued
circulation in the territory of the currency in use immediately before the date

of transfer.”

There was virtually no debate and the Bill passed on 27 August, moving to the
Senate the following day. Members sought assurance that parliament would receive
an annual report; and Senator Justin O’Byrne (Tasmania) expressed the view that the
ordinances proclaimed there should adequately safeguard the interests of the people
who were to be employed there, as well as ‘those who are to have the opportunity to
avail themselves of the great honour of Australian citizenship ... Christmas Island is
an important meeting place of east and west.” In debate, Senator Nicholas McKenna
(Tasmania) made the point that ‘from the constitutional viewpoint, the bill is of great
interest in that it very clearly establishes Australia as a self-governing nation under the

Crown.’®

1 The Bill passed the Senate on 28 August and was returned to the House.
A flurry of activity ensued in September. The Christmas Island Act 1958 was assented
to on 2 September, and Part I came into effect at that time. On 11 September, the
order-in-council was made at a meeting of the Privy Council, specifying 1 October
1958 as the transfer day. (Some weeks earlier, the United Kingdom had accepted
Australia’s suggestion that 1 October rather than 30 September would be more
convenient for accounting purposes.) Once the order-in-council had been made, a
proclamation was made by the Governor-General on 18 September 1958, bringing

the remaining provisions of the Christmas Island Act 1958 into effect from 1 October

1 McKenna was referring to the steps necessary for the transfer to take place. It was felt that Australian
request and consent legislation was necessary to meet the terms of the 1931 Statute of Westminster,
which defined the independence of the dominions. As well, British authorising legislation had to be
passed to permit the Queen to transfer Christmas Island as its status had been regulated by previous
British legislation. This also applied in the case of the Cocos (Keeling) Islands.
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1958. The proclamation was published in Commonwealth of Australia Gazette No. 54
on 19 September 1958.

Sailing close to the wind, on 24 September the Australian Cabinet agreed to
New Zealand’s preferred wording in the new phosphate agreement for Christmas
Island.® This cleared the way for settling the agreement, without which New Zealand
had not been happy to sign the Deed of Surrender of the lease. That deed was to
be signed in London by the Colonial Secretary and representatives of the New
Zealand and Australian governments before the date of transfer. It was duly signed
on 30 September.®

An exchange of letters reflecting understandings on defence and on the status of
the residents of Christmas Island and air rights was signed by the United Kingdom on
26 September, and by Australia on 30 September.®® The Christmas Island Agreement
Bill to approve the execution of an agreement between the governments of Australia
and New Zealand in relation to phosphate was introduced into the Commonwealth
Parliament and passed on 30 September.®* On the same day, Minister Hasluck signed
the agreement on behalf of the Australian Government.

The order-in-council had been made and the Governor-General’s proclamation
followed on 1 October 1958. Australia had its ninth external territory.

There had been some discussion in Canberra about the form of ceremony to
mark the occasion, and who should play a role. It had been suggested that Minister
for Territories Hasluck might host a function and lead a ceremony. Hasluck pointed
out that from the moment the Official Representative (as the territory’s administrator
was to be known) took over, ‘it would be inappropriate for anyone, even a Minister, to
assume the role of host at the Residency.” Not even the Governor-General could take
over the Official Representative’s role at a ceremony on the island.®

A quiet ceremony to mark the transfer of sovereignty took place on Christmas
Island on 1 October 1958. At the close of business on 30 September, the Union Jack
had been lowered outside the residency and the administration offices. The Australian
flag was raised on the morning of 1 October, followed by the swearing in of the Official
Representative, DE Nickels. Messages of goodwill from the United Kingdom’s Secretary
of State for Colonies and the Australian Minister for Territories were read out.

POSTSCRIPT

In late 1960, the United States Department of State wished to include Christmas
Island in a chapter on territorial acquisition and loss in its Digest of international law.
It noted the language used in the order-in-council—that the island be ‘placed under
the authority of the Commonwealth of Australia’—and queried whether this should
be classified as a transfer of sovereignty.

The Secretary of the Attorney-General’s Department, Sir Kenneth Bailey,
warned that the position of sovereignty in relation to dependencies of parts of the
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British Commonwealth other than the United Kingdom ‘requires great nicety in
expression’.*® Bailey later provided an authoritative text for the State Department,
with minor refinements in wording suggested by the United Kingdom. He referred to
the order-in-council whereby Her Majesty directed that Christmas Island be placed
under the authority of the Commonwealth of Australia as from 1 October 1958; to
s. 5 of the Commonwealth’s Christmas Island Act 1958, whereby Christmas Island was
declared to be accepted by the Commonwealth of Australia as a territory under the
authority of the Commonwealth from 1 October 1958; and to s. 122 of the Australian
Constitution. He then explained that:

Since the Queen is the Sovereign of both the United Kingdom and of Australia, the
foregoing is not, in one sense, a change of sovereignty, but, in reality, for every purpose
of international law, there has been a transfer of sovereign authority over Christmas
Island from the United Kingdom to Australia by a procedure akin to, although not in

the strict sense constituting, cession.”’

Australia’s administration of Christmas Island after acquisition was fairly
uneventful. Mining gradually reduced the grade and amount of phosphate available,
and the possible resettlement of the mine workers became an important issue. The
position of Official Representative was replaced by that of Administrator in 1968,
and in 1970 Ordinances were made to modify those Singapore laws that had been
continued at acquisition.

The Territories Law Reform Act 1992 amended the Christmas Island Act 1958 to apply
certain Commonwealth laws and such law of Western Australia as are capable of
application. Local government legislation based on that of Western Australia was
enacted in 1992. The first Shire Council was elected in 1993, with similar responsibilities
to those of Australian mainland councils. Christmas Island is within a federal electoral
district in the Northern Territory.

In September 2001, Christmas Island was excised from Australia’s migration

zone.
NOTES
1 Quoted in Jan Adams and Marg. Neale, Christmas Island—the early years, 1993 p. 14.
2 British Phosphate Commissioners memorandum and attached indenture, 4 April 1944,

NAA: Ab18, B112/6/5 PART 1.

3 Minute from Department of External Affairs to Minister, 29 January 1957, NAA:
A1838, 3022/2/1 PART 2.

4 British Phosphate Commissioners memorandum and attached indenture, 4 April 1944,
NAA: Ab518, B112/6/5 PART 1.

5 ibid.

6 ibid.

7 Copy of Order in Council, 1946, No. 464, NAA: A621, S911.
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END PAPERS

No. [< ] of 1957.

AN ACT

To request, and consent to, the Enactment by the
Parliament of the United Kingdom of an Act
enabling the Queen to place Christmas Island
under the Authority of the Commonwealth.

Assented to |3d, {Hetvs b (] ”/

pp. 335-336 Christmas Island (Request and Consent) Act, No. 102 of 1957.
NAA: A1559,1957/102
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AN ACT

To request, and consent to, the Enactment the
Parliament of the United Kingdom of :n}' Act
enabling the Queen to place Christmas Island
under the Authority of the Commonwealth,

E it enacted by the Queen’s Most Excellent Majesty, the
B Scnate, and the House of Representatives of the
Commonwealth of Australia, as follows:—

1. This Act may be cited as the Christmas Island t Short ti
and Consent) Act 1957. Uloquest sy

2. This Act shall come into operation on the day on which Commesce-
it receives the Royal Assent. ]

3. The Parliament requests, and consents to, the enactment Request asd
by the Parliament of the United Kingdom of an Act enabling oo of
the Queen to place Christmas Island (being the Island of that Kb ac
name situated in the Indian Ocean) under the authority of the
Commonwealth and making provision for matters incidental to
the placing of that Island under that authority.

I HErReBY CERTIFY that the above is a fair In the name and on behalf
print of the Bill intituled ** An Act to request, of Her Majesty, 1 assent to
and consent to, the Enactment by the Parlia- this Act.
ment of the United Kingdom of an Act
enabling the Queen to place Christmas Island ; /

under the Authority of the Commonwealth ™', | /; :
which has been passed by the Senate and the Y j
House of Representatives, and that the said Bill Y A
originated in the House of Representatives. g -

) ( Colgi e

' pods~ - vgrnor-G

VIR Y December, 1957.

Acting Clerk of the House of Representatives.

By Authority: A. ). Axtiux, Commonwealth Government Printer, Canberra.
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United Kingdom Christmas Island Act 1958

Copied from NAA: A1838, 3044/2 PART 6.

7 Eliz. 2 Christmas Island Act, 1958 CH. 25

CHAPTER 25

An Act to enable Her Majesty to place Christmas Island
under the Authority of the Commonwealth of
Australia, and for purposes connected therewith.

[14th May, 1958]

‘ N ’ HEREAS by the Christmas Island Order in Council, 1957,
made under the Straits Settlements (Repeal) Act, 1946, 9 & 10 Geo. 6.
the island named Christmas Island, situated in the Indian .37,
Ocean in or about the thirtieth minute of the tenth degree of South Latitude
and the fortieth minute of the one hundred and fifth degree of East Longitude,

was constituted as a separate colony under the name ot the Colony of
Christmas Island:

And whereas the Parliament and Government of the Commonwealth of
Australia have requested and consented to the enactment of this Act:

And whereas by section one hundred and twenty-two of the Constitution
ot the Commonwealth of Australia it is provided that the Parliament of the
said Commonwealth may make laws for the government of any territory
placed by the Queen under the authority ot and accepted by the
Commonwealth.

Be it therefore enacted by the Queen’s most Excellent Majesty, by and
with the advice and consent of the Lords Spiritual and Temporal, and
Commons, in this present Parliament assembled, and by the authority of
the same, as follows:-

1.--- (1) Her Majesty may by Order in Council direct that Christmas Transfer of
Island shall, on such date as may be specified in the Order, be placed Christmas
under the authority of the Commonwealth of Australia. Island to

Australia.

(2) As from the date specified as aforesaid, the Straits
Settlements (Repeal) Act, 1946, and the British Settlements Acts, 1887
and 1945, as applied by that Act, shall have effect as if references in the
said Act of 1946 to Christmas Island were omitted, and (subject to such
provision as may be made in pursuance of subsection (3) of this section)
the Christmas Island Order in Council, 1957, shall cease to have effect.

pp. 337-338 United Kingdom Christmas Island Act, 1958.
NAA: A1838, 3044/2 PART 6
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(3) Her Majesty may by Order in Council make provision---

(a) for the transfer, subject to such exceptions as may be
specified in the Order, of property, rights, powers,
obligations or liabilities held, enjoyed or incurred
by or on behalf of Her Majesty in right of Her
Government in the United Kingdom or of the
Government of the Colony of Singapore or of
Christmas Island, or by or on behalf of any of those
Governments, being property, rights, powers,
obligations or liabilities held, enjoyed or
incurred in or in connection with Christmas
Island and subsisting on the date specified as aforesaid,;

(b) for the exercise on and after the date so specified of ---
(i) the jurisdiction in Christmas Island of any
court outside that Island in relation to proceedings
pending on that date;

(ii) any powers of Her Majesty in respect of
sentences imposed before that date by any court
having jurisdiction in Christmas Island;

(iii) any powers or duties conferred or imposed
by or under the law of Singapore in relation to
persons lawfully removed from Christmas I[sland
to Singapore before that date,

and for the continuance, with any necessary modification,
of any provisions of the said Order of 1957 relating to
such jurisdiction, powers or duties;

(¢) for such other purposes, if any, not being purposes of
the government of Christmas Island, as appear to Her
Majesty to be expedient in consequence of its being
placed under the authority of the said Commonwealth.

shorttitle. 2. This Act may be cited as the Christmas Island Act, 1958.
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No. +/ of 1958.

AN ACT

To provide for the Acceptance of Christmas Island
as a Territory under the Authority of the
Commonwealth and to provide for the Govern-
ment of that Territory.

Assented 10 2 4 [ flutar )y SE

pp. 339-348 Christmas Island Act No. 41 of 1958.
NAA: A1559,1958/41
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AN ACT

To provide for the Acceptance of Christmas Island
as a Territory under the Authority of the
Commonwealth and to provide for the Govern-
ment of that Territory.

WHEREJ\S Christmas Island (being the island referred 10 Preamsie

in section four of this Act) is governed and administered
as a separate colony in pursuance of the Christmas Island Order
in Council, 1957, made by the Queen by virtue and in exercise
of the powers conferred upon Her by the Imperial Acts entitled
the Straits Settlements (Repeal) Act, 1946, and the British Settle-
ments Acts, 1887 and 1945 :

AND WHEREAS by the Christmas Island (Request and Consent)
Act 1957 the Parliament of the Commonwealth requested, and
consented to, the enactment by the Parliament of the United
Kingdom of an Act enabling the Queen to place Christmas Island
under the authority of the Commonwealth and making provision
for matters incidental to the placing of that Island under that
authority :

AxD WHEREAS the Government of the Commonwealth has
also requested, and consented to, the enactment by the Parliament
of the United Kingdom of such an Act :

AND
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2 No. Christmas Island. 1958.

WHER he Imperial Act cntitled the Christmas
Isla)::?ﬂct, lgs?sitbii ;rovi{icg that Her Majesty may,. by F),:der
in Council, direct that Christmas Island shall, OII;I SIU(.hhd;!h. asf
may be specified in the Order, be placed under the authority o
the Commonwealth : o i

e Constitution it is provide at the
Par][::qrr?ert:r [;E:;A;z})kyc tlgws for the government of any territory
placed by the Queen under the authority of and accepted by
the Commonwealth:
BE it therefore enacted by the Queen’s Most Excellent Majesty,
the Senate, and the House of Representatives of the Common-
wealth of Australia, as follows:—

PART [.—PRELIMINARY.

Short title, 1. This Act may be cited as the Christmas Island Act 1958. i
Commence- 2.—(1.) Part I. of this Act shall come into operation on the
ment.

day on which this Act receives the Royal Assent.

(2.) The remaining provisions of this Act shall come into
operation on a date to be fixed by Proclamation.

(3.) The date so fixed shall be the date on which Christmas
Island is placed under the authority of the Commonwealth in
pursuance of the Imperial Act entitled the Christmas Island Act,
1958,

(4.) Notwithstanding the preceding provisions of this section,
Ordinances may be made under Division 2 of Part III. of this
Act, and regulations may be made for the purposes of Part V.
of this Act, at any time after the day on which this Act receives
the Royal Assent as if the whole of this Act had come into
operation on that day, but any Ordinance or regulations made
before the date fixed under sub-section (2.) of this section shall
not, except as provided by the next succeeding sub-section, have
any force or cffect until the date so fixed.

(5.) Where an Ordinance made before the date fixed under
sub-section (2.) of this section provides for the making of an
appointment to an office—

(a) an appointment to that office, to take effect on the date
so fixed, may be made at any time after notice of
the making of the Ordinance is published in the
Gazette and shall take effect accordingly; and

(b) an oath or affirmation in relation to the appointment
may be made and subscribed before the date so
fixed and shall, from and including that date, have
effect as if it had been made and subscribed on that

te.
3. This
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1958. Christmas Island. No.

3. This Act is divided into Parts, as follows :—
Part L—Preliminary (Sections 1-4).
Part II.—Acceptance of Christmas Island (Sections 5-6).
Part TI1.—Legislation.
Division 1.—Laws (Sections 7-8).
Division 2.—Legislative Powers of the Governor-General
(Sections 9-10).
Part 1V.—The Judicial System (Sections 11-14).
Part V.—Application of Australian C itizenship to certain
Residents of the Territory (Sections 15-16).
Part VI.—Miscellaneous (Sections 17-23).

4. In this Act, unless the contrary intention appears—

* Christmas Island * means the Island of that name situated
in the Indian Ocean in or about latitude ten degrees
thirty minutes south and longitude one hundred and
five degrees forty minutes east ;

** Ordinance ™ means an Ordinance made under this Act ;
** the procluimed date ™ means the date fixed by Proclamation
under sub-section (2.) of section two of this Act ;
*the Supreme Court " means the Supreme Court of the

Territory ;

“the Territory " means the Territory of Christmas Island.

PART I1.—ACCEPTANCE OF CHRISTMAS ISLAND,

5. Christmas Island is declared to be accepted by the Common-
wealth as a Territory under the authority of the Commonwealth
and shall be known as the Territory of Christmas Island.

6.—(1.) All property. rights and powers in or in connexion
with Christmas Island which. immediately before the proclaimed
date, were held or enjoyed by or on behalf of the Queen in right
of the United Kingdom or of the Colony of Christmas Island,
or by or on behalf of the Government of the United Kingdom
or of the Colony of Christmas Island, shall, from and including
that date, be deemed to be held or enjoyed by or on behalf of
the Commonwealth.

(2.) Subject to the next succeeding sub-section, all liabilities
and obligations incurred before the proclaimed date by or on
behalf of the Government of the United Kingdom, the Govern-
ment of the Colony of Singapore or the Government of the
Colony of Christmas Island in or in connexion with Christmas
Island and subsisting immediately before that date ‘shall, from
and including that date, be deemed to have been incurred by
or on behalf of the Commonwealth.

(3.) The

Transfer of
rights, Habilities,
&c., 1o
Commonwealth.
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i ot ly to or in
last preceding sub-section does not apply
rcla(i:i"n.a)n-l;l:)eliabililt)ies or obligations of the Government of the
United Kingdom or of the Colony of Singapore for or in
respect of— ' )
(a) the servicing or repayment of public loans raised by the
Government of the Colony of Singapore ; ‘
the payment of pensions or retiring allowances in respect
® fOI;‘ g:?vioc in Christmas Island ; ‘
ayment of deposits with the Christmas Island
© lheb::Ec{n;f the Post Office Savings Bank of the Colony
of Singapore or interest on those deposits ; or

meeting of deficiencies in assets of the Central
@ ‘heProvidengt Fund of the Colony of Singapore required
by the Central Provident Fund Ordinance of that
Colony to be met out of the general revenues of

that Colony.

(4.) In this section, * property " includes movable and immov-
able property.

PART III.—LEGISLATION.
Division 1.—Laws.

Continuance of  1+—{1.) Subject to this Act and to any other Act extending

eisinglaws. {0 the Territory (whether enacted before, on or after the pro-
claimed date), the laws in force in the Colony of Christmas Island
immediately before the proclaimed date shall continue in force
in the Territory by virtue of this Act and not otherwise.

(2.) The laws continued in force by virtue of the last preceding
sub-section may be altered, amended or repealed by Ordinances
or laws made under Ordinances.

Aioilontion of 8.—(1.) An Act or a provision of an Act (whether enacted
Sortiomwshh before, on or after the proclaimed date) is not, except as otherwise
provided by that Act or by another Act, in force, as such, in

the Territory, unless expressed to extend to the Territory.

(2.) Except as provided by this Act, an Ordinance shall not
be made so as to affect the application of its own force in, or in
relation to, the Territory of an Act or a provision of an Act.

Division 2.—Legislative Powers of the Governor-General.

9.—(1.) Subject to this Act, the Governor-General may make
E-;“' %r?t:nrym for the peace, order and good gowmmcnlyof the

() Notice
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(2.) Notice of the making of an Ordinance shall be published
in the Gazetre, and an Ordinance shall, unless the contrary
intention appears in the Ordinance, come into operation on
the date of publication of the notice.

(3.) This section does not authorize the making of an
Ordinance imposing a penalty in respect of an act or an omission
occurring before the date of publication in the Gazette of notice
of the making of the Ordinance.

10.—(1.) Every Ordinance shall be laid before each House
of the Parliament within fifteen sitting days of that House after
the day on which the Ordinance is made and, if it is not so
laid before eafh House of the Parliament, is, and shall be
deemed to have been, void and of no effect.

(2.) If either House of the Parliament passes a resolution
(of which notice has been given at any time within fifteen sitting
days after the day on which the Ordinance was laid before that
House) disallowing an Ordinance or a part of an Ordinance,
the Ordinance or part so disallowed thereupon ceases to have
effect.

(3.) If, at the expiration of fifteen sitting days after the day
on which notice of a resolution to disallow an Ordinance or a
part of an Ordinance has been given in cither House of the
Parliament in accordance with the last preceding sub-section,
the resolution has not been withdrawn or otherwise disposed of,
the Ordinance or the part of the Ordinance, as the case may be,
shall thereupon be deemed to have been disallowed.

(4.) Where an Ordinance or a part of an Ordinance is
disallowed, or is deemed to have been disallowed, under this
section, the disallowance has the same effect as a repeal of the
Ordinance or the part of the Ordinance, as the casc may be,
except that, if a provision of the Ordinance or of the part of the
Ordinance amended or repealed a law in force immediately
before that provision came into operation, the disallowance
revives the previous law from and including the date of the
disallowance as if the disallowed provision had not been made.

(5.) If an Ordinance or a part of an Ordinance is disallowed,
or is deemed to have been disallowed. under this section, and
an Ordinance containing a provision being the same in substance
as a provision so disallowed, or deemed to have been disallowed,
is made within six months after the date of the disallowance,
that provision is void and of no effect, unless—

(a) in the case of an Ordinance, or a part of an Ordinance,
disallowed by resolution—the resolution has been
rescinded by the House of the Parliament by which
it was passed ; or

(b) in

Tabling of
Ordinances in
Parliament.
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i i or a part of an Ordinance,
@ glc ;’LS: ?(f iﬁ»?ﬂé’éi"ﬁféauowc%_me House of the
Pﬁliament in which notice of the resul_utmn to
disallow the Ordinance or part was given has
approved, by resolution, the making of a provision
the same in substance as the provision deemed to

have been disallowed.

PART IV.—THE JUDICIAL SYSTEM.
11.—(1.) There shall be a Supreme Court of the Territory,

Eppe—— which shall be known as the Supreme Court of Ghristmas Island.
(2.) The Supreme Court shall be conslituted as provided by
Ordinance.
(3.) The Supreme Court is a superior court of record.
iction, 12. The jurisdiction, practice and procedure of the Supreme
;‘?:;‘i:aém Court shall be as provided by or under Ordinance.
Establishment 13. Courts and tribunals for the Territory, in addition to the
of other courts.

Supreme Court, may be established by Ordinance.

Appeais w0 the 14.—(1.) The High Court has jurisdiction, with such ex-

ah ceptions and subject to such conditions as are provided by
Ordinance, to hear and determine appeals from all judgments,
decrees, orders and sentences of the Supreme Court,

(2.) It may be provided by Ordinance that such an appeal
may be by case stated, with the legal argument, if any, attached
to the case in writing, and that it shall not be necessary in any
such case for the parties to appear either personally or by counsel.

PART V.—APPLICATION OF AUSTRALIAN CITIZENSHIP TO
CERTAIN RESIDENTS OF THE TERRITORY.

Rigw otcerwin . 15.—(1.) A person (not being an Australian citizen) who,
to become  immediately before the proclaimed date, was a British subject
Ansnli ordinarily resident in Christmas Island. may make a declaration,

in the prescribed manner and within the i i
_ prescribed time, that
he wishes to become an Australian citizen, ;

(2.) Upon the registration, as prescribed, of a declaration
made by a person under the last preceding sub-section, that

person shall be deemed to have be stralian it
lpon the peosi ey s & ccome an Australian citizen
@) The
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(3.) The registration of a declaration made by a person under
sub-section (1.) of this section does not operate so as to render
unlawful anything done before the date of the registration that
would have been lawful if the declaration had not been made
and registered.

(4.) For the purpose of sub-section (1.) of this section, the
prescribed time 15—
(@) in the case of a person who is under the age of twenty-one
years at the proclaimed date—two years after the
date on which he attains that age ; and

() in any other case—two years after the proclaimed date.

16. For the purposes of the last preceding section, a person Measiag of
shall be deemed to have been ordinarily resident in Christmas e
Island immediately before the proclaimed date if, immediately
before that date—

(a) he had his home in Christmas Island ; or

(b) Christmas Island was the place of his permanent abode
notwithstanding that he was temporarily absent from

it,
but a person shall be deemed not to have been so resident if,
immediately before that date, he was resident in Christmas Island

for a special or temporary purpose only.

PART VI.—MISCELLANEOUS,

17.—(1.) Notwithstanding the Public Service Act 1922-1958, Appoiniment
provision may be made by Ordinance for and in relation to the
appointment and employment of persons for the purposes of
the government of the Territory.

(2.) Where a person appointed or employed under an
Ordinance was, immediately before his appointment or employ-
ment, an officer of the Public Service of the Commonwealth—

(a) he retains his existing and accruing rights;

(b) for the purpose of determining those rights, his service
under the Ordinance shall be taken into account
as if it were service in the Public Service of the Com-
monwealth; and

(c) the Officers’ Rights Declaration Act 1928-1953 applies
as if this Act and this section had been specified in
the Schedule to that Act and he were an officer
employed by an authority created by this Act.

(3.) Nothing in this section shall be deemed to prevent the
appointment or employment of persons under the Public Service
Act 1922-1958 in its application to the Territory.

18.—(1.) Provision
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18.—(1.) Provision may be made by Ordinance—
N @ (a) for authorizing the making of arrangements by the
mental patients, Minister with the Government or an authority of a
- place outside the Territory (including a Slate'or
Territory of the Commonwealth) for or in relation
tQ“Ei) the removal from the Territory to that place
of persons who have been sentenced to
imprisonment by a court having jurisdiction
in respect of the Territory, for the purpose
of serving their sentences in that place; or
(ii) the removal from the Territory to that place
of persons suffering from leprosy, or persons
found to be of unsound mind, for the purpose
of detention and treatment in that place;
and
(b) for or in relation to the carrying out of any such arrange-
ments and the custody and detention of persons
during their removal in pursuance of the arrange-
ments.

Arrangements

(2.) For the purposes of the last preceding sub-section, where
the Governor-General has commuted to a term of imprisonment
the sentence of a person who has been sentenced to death by a
court having jurisdiction in respect of the Territory, that person
shall be decmed to have been sentenced to imprisonment for
that term by a court having jurisdiction in respect of the
Territory.

=t (3.) Nothing in this section affects the application, in respect
?;zghel 9§$mlory, of the Removal of Prisoners (Territories) Act

_19—(1.) Until otherwise provided by Ordinance and not-
withstanding anything contained in any other law of the Com-
monwealth, currency notes and coins that were legal tender in
Christmas Island immediately before the proclaimed date may

continue to be used, and shall continue to be le tender, in
the Territory. "

Currency and
legal tender.

(2.) A tender of payment of money in coins, being a tender
which, if the Territory were part of the Commonwealth, would
be a legal tender by virtue of the Coinage Act 1909-1947, is a

legal tender in the Territory,
(3.) Nothing in this section shall be taken—

(a) to prevent the use of Australian notes in the Territory
or affect the operation of section forty of the Com-
monwealth Bank Act 1945-1953 in the Territory; or

®teo

347



A Federation in These Seas

1958, Christmas Island. No.

() to authorize the taking or sending out of the Territory
of Australian currency or foreign currency otherwise
than in accordance with the Banking Acr 1945-1953
and the regulations under that Act.

_l!l.—(l.) The Governor-General, acting with the advice of the
Mm1§1cr, may, by warrant under lus hand, grant to a person
convicied by a court of the Territory exercising criminal juris-
diction a pardon, either free or conditional, or a remission or
commutation of sentence, or a respite, for such period as he
thinks fit, of the execution of sentence, and may remit fines,

nalties and forfeitures imposed or incurred under a law in
orce in the Territory.

(2.) Where an offence has been committed in the Territory,
or where an offence has been committed outside the Territory
for which the offender may be tried in the Territory, the Governor-
General, acting with the advice of the Minister, may, by warrant
under his hand, grant a pardon to an accomplice who gives
evidence that leads to the conviction of the principal offender,
or of any of the principal offenders.

_ 21. Duties of Customs are not chargeable on goods imported
into Australia from the Territory if the goods—

(a) are the produce or manufacture of the Territory ;
(b) have been shipped in the Territory for export to Australia;

an
(c) are not goods which, if manufactured or produced in
Australia, would be subject to a Duty of Excise.

22. The accounts of the Territory shall be subject to inspection
and audit by the Auditor-General for the Commonwealth.

23. The Governor-General may make regulations, not
inconsistent with this Act, prescribing all matters which by this
Act are required or permitted to be prescribed, or which are
necessary or convenient to be prescribed for carrying out or
giving effect to this Act, and, in particular—

(a) making provision for and in relation to sitlings of the
Supreme Court in a State or Territory of the Com-
monwealth other than the Territory of Christmas
Island for the purpose of hearing and determining
a matter, otherwise than in the exercise of its criminal
jurisdiction, if the Court is satisfied that the hearing
of the matter outside the Territory is not contrary
to the interests of justice; and

(b) prescribing penalties, not exceeding a fine of Fifty pounds
or imprisonment for three months, for offences
against the regulations.

Gra;n of
pardon,
remission, &

Exemption from
Customs  duties

Audit.

Regulations.

1 HEREBY CERTIFY that the above is a fair In the name and on behalf
print of the Bill intituled * An Act to provide of Her Majesty, I assent to

for the Acceptance of Christmas Island as a this Act.
Territory under the Authority of the Common-
wealth and to provide for the Government
of that Territory ™, which has been passed
by the Senate and the House of Represent-
atives, and that the said Bill originated in the
House of Representatives. .

Aa_a f’;v"./zr/y%ﬂ '

Clerk of the House of Representatives.

nor-General.
Z s, 1958,

By Authority: A. J. Arruur, Commonwealth Government Printer, Canberra.
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Copied from United Kingdom Statutory Instruments 1958 Part II pp 2216-2219

SINGAPORE
1958 No. 1515

The Christmas Island (Transfer to Australia)
Order in Council, 1958

Made - - - - [ 1th September, 1958
Laid before Parliament  12th September. 1958
Coming into Operation,
Section 11 - - 13th September, 1958
Remainder - - Lst October, 1958

At the Court at Balmoral, the 11™ day of September, 1958
Present,
The Queen’s Most Excellent Majesty in Council

Whereas by the Christmas Island Act, 1958(a), it is provided that Her Majesty may by
Order in Council direct that Christmas Island (hereinafter referred to as “the Island™)
shall on such date as may be specified in the Order be placed under the authority of
the Commonwealth of Australia and that Her Majesty may by Order in Council make
provision for purposes connected therewith and specified in the said Act:

And Whereas it is provided by section one hundred and twenty-two of the
Constitution of the Commonwealth of Australia that the Parliament of the
Commonwealth of Australia may make laws for the government of any territory
placed by the Queen under the authority of and accepted by the Commonwealth:

And Whereas by the Christmas Island Act 1958(b), the Parliament of the
Commonwealth of Australia has provided for the acceptance of Christmas Island as a
Territory under the authority of the Commonwealth and for the government of that
Territory:

And Whereas it is expedient that the Island should be placed under the authority of
the Commonwealth of Australia with effect from a specified date and that provision
should be made for purposes connected therewith as aforesaid:

Now, therefore, Her Majesty, by virtue and in exercise of the powers conferred
upon Her by the Christmas Island Act, 1958(a), the Straits Settlements (Repeal) Act,
1946 (¢), and the British Settlements Acts, 1887 and 1945(d), and of all other powers
cnabling Her in that behalf, is pleased, by and with the advice of Her Privy Council,
to order, and it is hereby ordered, as follows:-

(a) 6 & 7 Eliz. 2. ¢. 25, (b) No. 41 of 1958.
(¢) 9& 10 Geo. 6.¢. 37, (d) 50 & 51 Vict. ¢. 54 and 9 & 10 Geo. 6. ¢. 7.

pp. 349-353 United Kingdom Christmas Island (Transfer to Australia) Order in Council, No. 1515, 11
September, 1958. (copytype)
United Kingdom Statutory Instruments 1958, Part II, pp. 2216 — 2219
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Citation and Commencement

1.---(1) This Order may be cited as the Christmas Island (Transfer to Australia)
Order in Council, 1958.

(2) Save as otherwise herein provided, this Order shall come into operation on the
first day of October, 1958 (hereinafter referred to as “the appointed day”).

Interpretation

2. The Interpretation Act, 1889(a), shall apply for the purposes of interpreting this
Order as it applies for the purpose of interpreting an Act of Parliament.

Placing the Island under the authority of the Commonwealth of Australia.

3. With effect from the appointed day the Island shall be placed under the
authority of the Commonwealth of Australia.

Transfer of rights and liabilities

4. ---(1) All property, rights and powers in or in connection with the Island, being
property, rights and powers which immediately before the appointed day were held or
enjoyed by or on behalf of Her Majesty in right of the United Kingdom or of the
Colony of Christmas Island, or by or on behalf of the Government of the United
Kingdom or the Government of Christmas Island shall, from and including that day,
be deemed to be held or enjoyed by or on behalf of the Commonwealth of Australia.

(2) All liabilities and obligations incurred before the appointed day by or on behalf
of the Government of the United Kingdom or of the Colony of Singapore or of the
Colony of Christmas Island in or in connection with the Island and subsisting
immediately before that day shall, from and including that day, be deemed to have
been incurred by or on behalf of the Commonwealth of Australia:

Provided that this subsection shall not apply to any liabilities or obligations of the
Government of the United Kingdom or of the Colony of Singapore for or in respect
of--

(a) The servicing or repayment of any public loans raised by the Government of
the Colony of Singapore; and

(b) the payment of any pensions or retiring allowances in respect of service in
Christmas Island; and

(¢) the repayment of any deposits with the Christmas Island branch of the
Singapore Post Office Savings Bank and any interest on such deposits; and

(d) the meeting of deficiencies in the assets of the Central Provident Fund of the
Colony of Singapore required by the Central Provident Fund Ordinance(b) of that
Colony to be met out of the general revenues of that Colony.

(a) 52 & 53 Vict.c. 63.  (b) Laws of Singapore (Rev. Ed. 1955), Cap. 150.
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(3) Inthis section, “property” includes movable and immovable property.
Pending proceedings

5. Any criminal or civil proceedings, including appeals, pending on the appointed
day in the Supreme Court of Singapore or in the Court of Criminal Appeal of
Singapore by virtue of any jurisdiction of the said Courts within the Island shall be
carried on and concluded in like manner as nearly as may be as if this Order had not
been made.

Appeals to the Privy Council

6. Nothing in this Order shall affect or prejudice any appeal or petition to Her
Majesty in Council in relation to any proceedings commenced prior to the appointed
day in the Supreme Court of Singapore or in the Court of Criminal Appeal of
Singapore by virtue of any jurisdiction of the said Courts within the Island.

Validity of previous acts

7. Nothing in this Order shall affect the validity or future operation of any lawful
act done by any person or authority in or in connection with the Island prior to the
appointed day.

Operation of section 13 of the Christmas Island Order, 1957

8. If any offender shall have been condemned to suffer death by the sentence of a
court having jurisdiction in respect of the Island and immediately prior to the
appointed day either the Judge who presided at the trial shall not have submitted his
report of the case of such offender to the Secretary of State or, if such a report has
been submitted, Her Majesty’s pleasure in regard to such sentence shall not have been
communicated to the Administrator, the provisions of subsection (2) of section 13 of
the Christmas Island Order in Council, 1957 (a), shall continue to apply to the case of
such offender on and after the appointed day as if this Order had not been made. In
such case, Her Majesty’s pleasure shall be communicated as soon as may be to the
appropriate authorities through a Secretary of State.

Operation of section 14 of the Christmas Island Order, 1957

9. Where, by reason of a warrant under the hand of the Administrator issued under
section 14 of the Christmas Island Order in Council, 1957, any person has been
removed to, and on the appointed day is detained in, the Island of Singapore, such
person shall continue to be accommodated or dealt with under the law of Singapore in
force for the time being according to the tenor of the warrant.

(a) S.I 1957/2166 (1957 LI, p. 2281).
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Amendments to the laws of Singapore

10. The amendments to the laws of the Colony of Singaporc specified in the
Schedule hereto shall take effect in the Colony of Singapore on the appointed day.

Publication

11.--(1) This Order shall be published in the Official Gazettes of the Colony of
Singapore and of the Colony of Christmas Island.
(2) This section shall come into operation on the day after the day on which this
Order shall have been laid before both Houses of Parliament in the United Kingdom.

W. G. Agnew.

SCHEDULE Section 10.
1. The proviso to section 67 of the Courts Ordinance(b) is repealed.

2. The Adjacent Territories Prisoners Ordinance (¢), as amended by the First
Schedule to the Christmas [sland Order in Council, 1957, is further amended by:-
(a) the substitution in the Long Title of the words “the Colonies of North Borneo
and Sarawak and in the Territory of Christmas Island” for the words “the
Colonies of North Borneo, Sarawak and Christmas Island”;
(b) the substitution of the words “the Territory of Christmas Island” for the words
“the Colony of Christmas Island” in the definition of “Adjacent Territory™ in section 2;
(c) the addition in section 2 of the following new definition:-
“* The Government of an Adjacent Territory’ includes, in relation to
to the Territory of Christmas Island, the appropriate competent authority
in respect of that Territory.”; and
(d) the deletion from subsection (2) of section 6 of the words “ or of the
Administrator of Christmas Island” and the insertion therein of the
words “ or of the appropriate competent authority in respect of the
Territory of Christmas Island™ after the words “the State of Brunci™.

(b) Laws of Singapore (Rev. Ed. 1955), Cap. 3. (¢) Laws of Singapore (Rev. Ed.
1955), Cap. 91.
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3. The Leprosy Ordinance(a) as amended by the First Schedule to the Christmas Island Order in
Council, 1957, is further amended by:-
(a) the deletion in subsection (1) of section 12 of the words “or of the Colony
of Christmas Island” and the substitution therefore of the words “or the
appropriate competent authority in respect of the Territory of Christmas
Island” ; and
(b) the deletion in the proviso to section 13 of the word “Colony” and the
substitution therefor of the word “Territory”.

3. The Mental Disorders and Treatment Ordinance(b), as amended by the
First Schedule to the Christmas Island Order in Council, 1957, is further
amended by:-

(a) the deletion in subsection (1) of section 49 of the words “the Colony of
Christmas Island” and the insertion of the words “or the appropriate
competent authority in respect of the Territory of Christmas Island™ after
the words “the State of Brunei™;

(b) the addition at the end of subscction (3) of scction 49 of the following words:-

“In the case of a person {rom the Territory ol Christmas Island
the certificate in Form K may be signed by any duly qualificd
medical practitioner and the reference to the ‘said Government’ in
paragraph () of this subscction shall be construcd as a reference
to ‘the appropriate competent authority in respect of the
Territory of Christmas Island” ”; and

(c) the repeal of section 67 and the marginal note thereto.

5. The Labour Ordinance(c¢) is amended by:-
(@) the deletion from section 12 of the words “or to Christmas Island
from any other part of the Colony”; and
(b)Y the repeal of subsection (2) ol section 129.

EXPLANATORY NOTE

(This Note is not part of the Order, but is intended to
indicate its general purport.)

The purpose of this Order is to place Christmas Island under the authority of the
Commonwealth of Australia with effect from 1st October, 1958. This transfer of
authority from the United Kingdom Government necessitates the enactment of
certain transitional and consequential provisions contained in sections 4 to 11 and
the Schedule.

(a) Laws of Singapore (Rev. Ed. 1955), Cap. 144.
(b) Laws of Singapore (Rev. Ed. 1955), Cap. 145. (¢) Ord. 40 of 1955.
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OOMMONWEALTH OF AUSTRALIA.

36

Filed in the Records of
the Council.

“é% Los

mﬁm-y to the Executive Council.

L By Aothority: A, J. Aurasiw, 4wealth G

Bepartment of Territories,

............ 16 5EP 1958 195

MINUTE PAPER FOR THE EXECUTIVE COUNCIL.

SUBJECT.
CHRISTMAS ISLAND ACT 1958

Cco NCE I OF

&

Recommended for the approval of His Excellency the

Governor-General in Council that he be pleased to sign
a Proclamation in the within form fixing the
1st October, 1958, as the date of commencement

of the provisions (other than Part I) of the
Christmas Island Act 1958.

pﬁ ¢ Sttt

Minister of State for Territories.

uvl, Printes, Canberea,

Executive Council Minute No. 36 of 16 September, 1958.

NAA: A1573, 1958/29
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EROCLAMATION

Commonwealth of By His Excellency the

tg jwit,

Governor-General in

i and over the Commone—
wealth of Australia,
~

WHEREAS by sub-section (1,) of section two of the
Christmas Island Act 1958 it is provided that Part I,
of that Act shall come into operation on the day on
which that Act receives the Royal Assent @

AND WHEREAS that Act received the Hoyal Assent on
the second day of September, One thousand nine hundred
and fifty-eight :

AND WHEREAS by sub-section (2,) of section two of
that Act it is provided that the remaining provisions
of that Act shall come into operation on a date to be
fixed by Proclamation :

AND WHEREAS by sub-section (3.) of section two of
that Act it is provided that the date so fixed shall be
the date on which Christmas Island is placed under the
authority of the Commonweaslth in pursuance of the

Imperial Act entitled the Christmas Island Act, 1958 :

AND WHEREAS by an Order in Council made in
pursuance of that Imperial Act on the eleventh day of
September, One thousanc n ine nundred and fifty-elight,
the Queen has directed thail hristiss Island shall be
placed under tne authority of the sonwonwealth on the
first day of October, une thonsand nine hundred and

fifty-eight @

pp. 355-356 Christmas Island Act Proclamation, 18 September, 1958.
NAA: A1573, 1958/29
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NOW THEREFORE I, Sir William Joseph Slim, the
o ~ Governor-General aforesaid, acting with the advice of

‘the Federal kxecutive Council, hereby fix the first
of October, One thousand nine hundred and fifty-

GIVEN under my Hand and the _
Great Seal of the Common-
wealth this ..ugLﬁbﬂa
day of September, in the |
year of our Lord Une .'-:i'ﬁ
Shousand D) hnieeq, Sl
fifty-eight, and in the
seventh year of Her
Majesty's reign,

GOD SAVE THE QUEEN.
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ariae.

'ﬂ-‘.‘, -Bﬁﬂbl’ R. &, Wenziee, C.H
Prime Minister of the Cominnmes

Porlioment liouse,
Cagberrs, A.C.T.

B ~ CONFIDENTIAL

pp. 357-358 Letter of 26 September, 1958 from the United Kingdom High Commissioner,
Lord Carrington, to the Prime Minister of Australia, Robert Menzies.
NAA: A1209, 1957/4137 PART 4
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“" pTopossl be put forward et any time for _
‘the establishment on the Islend of a United Netions

1 Post. This propossl micht Le made if

CONFIDENTIAL
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51/u197, PRIME MINISTER,

CANBERRA.

My dear High Commissioner,

1 un'mm letter of the 26th
B et nge Peachol Setoven v D¢ Governioats arteing
w decision that the administration of Christmes
m-umcmmwmn:nmtam
Commonwealth of Australia,

' !mharnhu—ﬂnﬂnt“nmmu-

requirements of the Uni that:
(a) 1If the United B0

::Hnt, the Australian Government

accord to the Uni

right to use or to mula any
lugan fgl}:tm ‘u.; Island

may ture matuslly
as needed in

agreed
having due re for safety and
epecial ¢ rations which may arise;

(e) If the United Kingdom Goverrnment so

pu for
esteblishment on the Island of a United
Nations Control Post, This proposal
might be made if Christmas Island were
to become an essential adjunct of the
Woomera Range.

Yours sincerely,

Frime Minister,

Hie Excellency the Right Honmourable

the Lord Cerringtomn, M.C.,
High Commissioner for the United Kingdom,
Commonwenlth Avenue,

Letter of 30 September, 1958 from the Prime Minister of Australia, Robert Menzies, to the
United Kingdom High Commissioner, Lord Carrington.
NAA: A1209, 1957/4137 PART 4

359



A Federation in These Seas

Hosidente of the Teland will be pemittoa;_

~ tp the lews in force in Singspore from time |
to return to Bingspore either permanently u-_
temporary vieits,

Menzies, C.!

flen vle 2. 8. s, C.H,
!.'Sn.!ttor of the Cotmor
Parlisnent Houee, .

Canberrs, A.C.T.

pp. 360361 Letter of 26 September, 1958 from the United Kingdom High Commissioner, Lord
Carrington, to the Prime Minister of Australia, Robert Menzies.
NAA: A1209, 1957/4137 PART 4
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PRIME MINISTER,
CANBERRA,

My dear High Conmissioner,

1958 wmm.“"mr_
#ﬁ‘% the Indien mﬁ.ﬂ%

of Australia,
!mmwﬁu-aomm

S it anen s

(11) Residente of the Island will be permitted,
IO“ u the laws in forece in Singapore
from time to time, to return to Singapore
either permanently or on temporary visits,

(114) The Australian Government will if reguested
accord to B,0.A.,C., and Coloniel eirlines
ml operating rights at any airfield on

Yours sincerely,

=y L
Prime Minister,

Hie l:enlluq the Right Honourable

the Lord Carrington, M.C
High Commissioner for the mited Kingdom,
Commonwealth Avenue,

Letter of 30 September, 1958 from the Prime Minister of Australia, Robert Menzies, to the
United Kingdom High Commissioner, Lord Carrington.
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THE FINAL ACT

or the most part, Australia’s territorial claims to its north,

south, east and west had been satisfied by the end of the

1950s. Australia apparently continued nonetheless to yearn

for the New Hebrides and the Solomon Islands, and in 1958 there

was a lone parliamentary voice for the possible purchase by Australia
of Dutch New Guinea.

For some time, however, Australian officials had been wondering

what might be done about some places much closer to home, lying

just to the east of the Great Barrier Reef and known as the Coral

Sea Islands.
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CHAPTER THIRTEEN

Coral Sea Islands

The deeps have music soft and low
When winds awake the airy spry
It lures me, lures me on to go

And see the land where corals lie ...

—Richard Garnett, Where corals lie

n 6 February 1936 a departmental minute to the Minister for External
Affairs, George Pearce”, began with:

Until recently the question of the ownership of the small islands lying off the

coast of Australia has not been of any great significance to the Commonwealth.!

While for the next 20 years consideration of these islands was mainly at bureaucratic
level, the 1936 statement nonetheless heralded a series of steps that culminated in
1969, when Australia acquired a scattered group of islands (with reefs and sand cays)
within two areas of sea. Inner islands in the area which stretched from the eastern
edge of the Great Barrier Reef towards New Caledonia to longitude 154° East, from
latitude 12° South (the Papua New Guinea border) to 22° South, and an outer group
ofislands in the area from the 12° South / 154° East intersection eastward to longitude
157° 10’ East and thence south to latitude 24° South. The combined area was about
780,000 square kilometres.

The territory thus acquired is titled the Coral Sea Islands Territory. A manned
weather station has been in operation on Willis Island in the Willis Group since 1921,
but the territory is otherwise uninhabited.

The Coral Sea Islands Territory was the last territory to be acquired by the
Commonwealth in the twentieth century. It is the only external territory that was
neither transferred to Australia by the United Kingdom nor administered by Australia

under a mandate or trusteeship agreement.

*  George Pearce was a Labor senator who had been sworn in at the first sitting of the Commonwealth
Parliament in 1901. For 25 of his 37 years as a senator, he held ministerial office. He was Minister for
Defence during World War 1.
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EARLY CONSIDERATION

The story of the acquisition of the Coral Sea Islands really started at Federation
in 1901, when their status was in doubt.

Letters Patent of 29 October 1900 purported to include within the boundaries of
New South Wales all islands off the eastern coast of Australia that were not within the
boundaries of Queensland and were within the area bounded by the mainland’s east
coast, latitude 40° South (the latitude of Bass Strait), longitude 154° East and latitude
12° South (the southern boundary of Papua).?

The 1936 minute to the minister raised a number of factors that the department
thought important in considering whether Australia should move to put the islands’
status beyond doubt. The islands and reefs lay ‘at a distance of about 300 miles from
the Queensland coast [and] are virtually not annexed, or at least, might be subject to
disputed ownership.” Other important factors were increased Japanese fishing activities,
reawakened French and German territorial interests, and developing transoceanic
air services. Furthermore, Australia’s growing naval effectiveness gave the islands a
‘distinct potential value’.

The minute pointed out that when a wireless station was erected in 1922 on Willis
Island the department had noted at the time:

According to a telegram dated 19.10.21 from the Secretary of State ... there does not
seem to have been a quite satisfactory act of annexation of all these islets and reefs.
They are deemed to be British possessions in virtue of Captain Cook’s annexation of
the east coast of Australia and the off-lying islands on 22 August, 1770; and on one or
two of them the British flag has since been hoisted. Some of them, according to the
Australian Directory, Vol I, have been in occasional occupation, and Willis Island has
recently been occupied by the Commonwealth Government; others have not been
occupied; but it is to be presumed that no other country is likely to lay claim to any

of them ...

The minute indicated that in the 1920s it had been suggested that it would be well
to bring these islets and reefs under the control of the Commonwealth but nothing
of substance was done. In 1929, some islands in the general area were considered by
the Defence Department as possible emergency landing grounds on the Sydney —
Norfolk Island — Fiji air route, which was being developed. Again, in 1933, the Defence
Department reported that there were certain islets and reefs in the Coral Sea that were
British possessions but not part of the Commonwealth, and some were shown not to
be in the possession of any nation. In 1934, the External Affairs Officer in London
was asked to take up the matter with the Admiralty to determine whether it would be
advisable to take any further action in regard to the unclaimed islands and reefs, but

no response was received.
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The External Affairs Department had therefore decided to bite the bullet and put
the matter before the government for its consideration.
The department said that an examination showed:

... that the boundary of the State of Queensland is the outer edge of the Barrier
Reef, or 60 miles from the mainland, whichever is the further, while the jurisdiction
of New South Wales over the area to the eastward of that line appears to have been
removed in 1859. The only other authority with power to take steps to exercise British
jurisdiction over this area is the High Commissioner for the Western Pacific, by virtue
of the Order-in-Council of 1893, which defined the limits of his jurisdiction, but no
steps have ever been taken by the High Commissioner to render the British Sovereignty
over those islands effective, nor is there any present indication that he will do so. The
sovereignty of these islands is a matter which is of primary importance to Australia,
and consequently it is felt that action should be initiated by the Commonwealth

Government to ensure that they become clearly recognised as British territory.
The islands could be brought under Australian control, said the department:

with little difficulty. As all but three of the islands can legitimately be claimed as
British, all that is required to bring them under Australian control would be for action
to be taken to have an Order-in-Council made under the Colonial Boundaries Act, to
come into operation when the necessary legislation accepting the islands had been
passed. To ensure that no islands are overlooked in this extension of the boundary, the
Order-in-Council and the resultant Act should be so worded to include all the islands
and territories not already under the jurisdiction of Papua lying between the East
Coast of Australia and the longitude of 158° east of Greenwich, (which is the Western
limit of New Caledonia), as far North as 10° of south latitude and as far South as the
latitude of Point Danger. Middleton Reef and Elizabeth Reef could at the same time
be brought within the jurisdiction by specific reference. They could subsequently be
placed under the control of New South Wales if that State so desired.

The department suggested that before any action was taken it would be necessary
to consult the governments of New South Wales and Queensland to obtain their views
on sovereignty and future jurisdiction. In making this suggestion the department noted
that the Queensland Government ‘seem loth [sic], however, to accept jurisdiction over
outlying islands, even within 60 miles of their coast, and, upon various reports, regard
the responsibility as a Commonwealth rather than as a State matter.” The department
said that after consultation with the state governments the matter could then be taken
up with the Dominions Office. Minister Pearce annotated the minute ‘Action along
lines indicated above to be taken G.F.P. 7/2/36".%

Before the outbreak of World War II, New South Wales agreed for defence reasons
to transfer the islands in question, but nothing eventuated. Likewise, the British
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Government was approached to annex and transfer to the Commonwealth those
islands lying between 154° and 158° East (the western line of French influence around
New Caledonia) and 12° and 40° South. However, the war broke out and the British
Government agreed with the Commonwealth not to proceed with the transfer until
the end of hostilities, as any move to acquire territory might excite undue interest on
the part of other powers.

POST WORLD WAR 1l CONSIDERATION

As we have seen in the acquisition of most of Australia’s external territories, time
did not appear to be of the essence. It was not until nearly a decade after the war
that the Department of External Affairs was moved to try again to reactivate serious
consideration of the matter.

In a January 1955 minute, the tone of which was, however, rather discouraging,
it noted that:

most of the Islands strictly so-called ... have already been formally claimed as British in
one way or another. The position of reefs and shoals is more obscure ... The question
of whether reefs and shoals are capable of annexation is one for consideration and
the International Law Commission has recently been considering questions relating

to reefs and shoals in its study of matters connected with the high seas.

This general question of the Islands off the coast of Australia, has been under
consideration now for over thirty years. Shortly before the out-break of the Second
World War it looked as though the matter might be brought to some finality ...
the objective was to arrange for the State of New South Wales to transfer to the
Commonwealth such Islands in the Coral Sea as were within its jurisdiction, while the
United Kingdom was to be asked to transfer to the Commonwealth those Islands and
reefs between 154° and 158° E which were under its jurisdiction. For various reasons,

however, the matter was not pursued following the outbreak of the war.

The minute indicated that after the war the Department of Defence advised that
it was desirable on defence grounds that the Commonwealth secure control of the
islands and reefs, as well as Middleton and Elizabeth reefs, which lay just further south
and beyond 158° east.

The 1955 minute concluded:

The problems raised in this question are difficult ones involving questions not only of
international law but of domestic constitutional law, inter-Commonwealth relations
and international relations, and it has not up to the present been possible to proceed

very far towards the finalization of the question ... It would, however, ... be optimistic
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(in view of past history) to expect that the matter will be tidied up without long drawn
out negotiations, not only with the States, but with the United Kingdom and possibly

other countries.

Despite the pessimistic comments in the minute, a draft Cabinet submission was
prepared, dealing with the islands and reefs in the Coral Sea but also proposing
amendments to the boundaries of Western Australia and Queensland to include
references to their offshore reefs. A copy was sent to the Attorney-General’s Department
for comment.

The secretary of the department, Sir Kenneth Bailey, noted in his advice that
the proposals raised for consideration ‘substantial questions of international law. In
particular, it has been necessary to consider the rules of international law relating to
the acquisition of territory, the continental shelf and the seabed beyond the limits of
the continental shelf. Bailey noted that the proposal related to the acquisition by the
Commonwealth not only of ‘islands’ but also of ‘reefs’, which, he pointed out, were
not ‘islands’, the latter being permanently above high-water mark. While the transfer
of the islands did not present any difficulty (except for the need, in his view, for the
Commonwealth to confirm by independent action that those islands transferred from
New South Wales were under the Commonwealth’s occupation, as he had some doubt
about New South Wales’ title to them), the transfer of the reefs raised issues involving
the continental shelf doctrine.

Under that doctrine—then in the early stages of being established—the definition
of the continental shelf of a coastal nation-state extended to adjacent submarine
areas to a depth of 200 metres or, beyond that limit, to where the depth allowed the
exploitation of natural resources. Bailey pointed out that Australia had not annexed
the continental shelf as territory (as some other countries had) but, in conformity
with the proposals of the International Law Commission, had asserted sovereign
rights over the seabed and subsoil of the continental shelf. Because a number of the
reefs in question lay within Australia’s continental shelf, Australia could therefore
already exercise certain, perhaps limited, rights over them. If at any time in the future
Australia wished to exercise more extensive rights, it could do so by annexing the
continental shelf as territory.

Of those reefs to which the doctrine was not applicable (that is, because they lay
outside the area of the continental shelf), they ‘are subject to the general regime of the
high seas [and] cannot be brought under the sovereign authority of any one country’.

1 Earlier Letters Patent giving the Governor of New South Wales jurisdiction over a defined land
area and “islands adjacent” in the Pacific had been interpreted widely, but in the mid-nineteenth
century the phrase had been interpreted more restrictively to apply only to those islands within
the three-mile limit. That interpretation was thought to be the better one. See Interdepartmental
Committee consideration of Coral Sea Islands Territory, 28 June 1968, NAA: A432, 1968/3400.
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However, the erection by a state of non-hostile installations, such as lighthouses,
seemed to confer on the state ‘something in the nature of a possessory title’.

In summing up, the Secretary advised that it was not necessary to amend the
boundaries of Western Australia or Queensland, as reefs within the continental shelf
were already under Australia’s authority. Those that were outside the shelf could not
be effectively acquired but could have non-hostile installations erected on them. On
the eastern seaboard, the New South Wales islands could be legally transferred as long
as the Commonwealth confirmed its title. The United Kingdom’s islands, but not its
reefs, could also be transferred. As a matter of acquisition of territory, the Cabinet
submission should, in Bailey’s view, be confined to the proposals to transfer the New
South Wales and British islands.®

After a considerable period of uncertainty about the status of the islands, the
matter was finally being put to ministers.

DECISION TO ACQUIRE

On 20 February 1957, federal Cabinet decided to complete the transfer of the New
South Wales islands in question and seek from the British Government the annexation
and transfer to the Commonwealth of islands lying between longitudes 154° and 158°
East and possibly Pocklington Reef (which was then attached administratively to the
Solomon Islands). Cabinet also agreed that periodic defence force visits should be
made to the islands and that an examination should be undertaken of the practicability
of establishing navigation aids on reefs within the area, thus providing some basis for
a claim of some possessory title to them.®

Following this decision, almost a decade was to pass with no record of any
developments or any substantive action to transfer. Again, it appears that time was
not of the essence.*

On 10 March 1967, in a letter to New South Wales Premier Bob (later Sir Robert)
Askin, Prime Minister Harold Holt® referred to a letter from the Premier dated
5 October 1966 and was pleased to note that the New South Wales Government agreed
in principle to the transfer to the Commonwealth of ‘certain islands in the Coral Sea’.
Holt suggested that ‘a draft surrender agreement ... sent to the State some time ago
could be taken as the basis for discussion.’

The Prime Minister’s letter then turned to offshore petroleum matters. He noted
that the Premier had indicated that New South Wales wished to reserve the right to
consider its position should any substantial discovery of petroleum be made in the

++

There do not seem to be any records of this period in the National Archives of Australia or in the
relevant department.

§  Harold Holt followed on the heels of Sir Robert Menzies. Among other things, Holt’s government
dismantled the White Australia policy. The landmark referendum that resulted in Aboriginal people
being counted in the national census was passed in his time.
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area concerned. Holt said that he did not read the Premier’s comment as suggesting
that the surrender should be held in abeyance. Nevertheless, he indicated that the
Commonwealth’s view was that any revenues derived from the submarine areas
adjacent to the Coral Sea islands should be distributed in precisely the same way as
revenue derived from submarine areas adjacent to a state under the proposed joint
Commonwealth—state legislation covering offshore petroleum. That is, Queensland
would be the relevant state for administrative and revenue purposes.”

In the Commonwealth’s discussions with Queensland about offshore mineral
resources in 1966, the potential problems of Queensland’s border with the Territory
of Papua and New Guinea in the Torres Strait and the Gulf of Papua were raised. The
Australian Government felt that the general principle of the median line, following the
International Convention on the Continental Shelf, should determine the boundary.
However, the median line crossed and recrossed the territorial boundary line. The
Commonwealth considered that a strict adherence to the median line would upset the
Territory of Papua and New Guinea, which had already issued petroleum exploration
permits within its territorial boundary, and invite United Nations criticism.

Therefore, the Commonwealth’s proposition was that the existing territorial
boundary should govern the seabed division where the permits had already been
granted, but the median line principle should apply elsewhere. As part of the
Queensland — Territory of Papua and New Guinea seabed division arrangements
for offshore petroleum, it was agreed that Pocklington Reef, when transferred from
the United Kingdom, would be placed under the jurisdiction of Papua and New
Guinea.l

In seeking Queensland’s agreement, the Commonwealth pointed out that its
intention was that, once the Coral Sea Islands Territory was acquired, the islands
in it would be part of the continental shelf of Queensland for offshore petroleum
purposes.®

In the course of ‘protracted negotiations’ with New South Wales about the
transfer of its islands in the Coral Sea area, pursuant to s. 111 of the Constitution,
Commonwealth Attorney-General Nigel Bowen said in advice to the Prime Minister
that, if New South Wales were required formally to transfer them, it would be politically
embarrassed if it were not able to receive a share of the potential revenue from offshore
oil exploitation in the area. In these circumstances, Bowen felt it unlikely that an
acceptable Commonwealth — Queensland — New South Wales agreement could be
reached.

1 Pocklington Reef lies some 10°50" South and became part of the Territory of Papua New Guinea.

371



A Federation in These Seas

Therefore, Bowen broached the idea of the Commonwealth:

acting independently of any surrender from New South Wales and proceeding to
legislate for the islands on the basis that they have already become Commonwealth
territory as a result of the Commonwealth’s own previous and sufficient exercise of

authority in relation to them.

He felt that New South Wales saw this possible solution as one it could live with,
as it did not believe it really had a ‘valid claim’ to the islands and it would be happy to
see the ‘whole matter disposed of without being called upon to be a participant’.

The Attorney-General agreed with the Commonwealth Solicitor-General’s view
that the islands were not part of New South Wales and that the Commonwealth had
performed sufficient acts of a sovereign nature to justify legislating directly for them as
Commonwealth territory. Moreover, he pointed out, apart from the United Kingdom
in the days before Federation, no country other than Australia had displayed any
interest in the islands. These considerations led him to be ‘disposed to think that
we have hitherto perhaps been unduly cautious about the possibility of international
reaction’.

Bowen noted that ‘negotiations were well advanced with the United Kingdom’ for
the acquisition of the islands in the Coral Sea between longitudes 154° and 158° East.
He also noted that the government was ‘endeavouring to complete matters in time
for both groups of islands to be taken into account in the [soon to be introduced]
offshore petroleum legislation’.’

Prime Minister Holt wrote again to New South Wales Premier Askin, informing

him:

that the Commonwealth Government is firmly of the opinion that the Commonwealth
has acquired the islands in the Coral Sea area between the Great Barrier Reef and
154° east longitude by reason of its own acts of sovereignty and proposes in due course
to enact legislation for the government of the Territory comprising the islands ... I
have thought that I would let you know in advance of what the Commonwealth will be
doing by way of legislation with respect to the islands. We are also giving Queensland
certain assurances on the lines previously discussed with respect to the administrative
arrangements for the granting of permits and licences in respect of the submarine
areas adjacent to the islands, as well as the islands themselves, and the distribution of

petroleum revenues derived from these areas and islands."

In introducing the Petroleum (Submerged Lands) Bill on 18 October 1967, the
Minister for National Development, David Fairbairn, indicated that it would:
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provide a legislative framework to govern the exploration for, and the exploitation of,
the petroleum resources of submerged lands adjacent to Australia and certain of the
Territories of the Commonwealth ... [and would] at a later stage ... be extended to
islands in the Coral Sea west of 158° east longitude and to their adjacent submerged

lands."

Thus, for the purposes of the offshore petroleum legislation, the New South Wales
islands in question were already within the ambit of the Bill because they were adjacent
to Australia, regardless of which government might have sovereignty over them.

The New South Wales Premier responded to Holt’s letter of 19 September as
follows:

I wish to inform you that this State considers that the Coral Sea islands concerned
are part of New South Wales and that it does not accept that the Commonwealth
can legislate directly for them as Commonwealth territories acquired by its own
acts of sovereignty. In the circumstances this State will, on the enactment of any
Commonwealth legislation dealing with the islands, take immediate court action to

test the validity of such legislation."

This letter was probably written more with an eye to any possible political
embarrassment, which the Attorney-General had earlier alluded to, rather than to
serious litigation. In any event, a prime ministerial rejoinder on 16 May 1968 (from
John Gorton, Harold Holt having been lost at sea in the interim) pointed out that,
insofar as the offshore petroleum legislation was concerned, the control of the islands
(other than those between 154° and 158°) was ‘a matter over which the Commonwealth
maintains that it has authority regardless of the status of the islands themselves’."?

On 13 June 1968, the Minister for External Affairs, Paul Hasluck, answered a
question on notice in the federal parliament about American claims to the Phoenix
Islands in the Pacific Ocean. The questioner, Manfred Cross (Member for Brisbane)
asked whether Australia claimed sovereignty over any territories that it did not
administer. Hasluck responded:

No. The degree of administration varies, of course, according to the circumstances
of the territory in question—for example, very little in the way of administration has
hitherto been needed in respect of a number of small uninhabited islands in the Coral

Sea over which Australia claims sovereignty."

Meanwhile, as we have seen, negotiations had been progressing with the United
Kingdom about the transfer of the ‘outer’ islands in the Coral Sea lying within the
easternmost border of 157° 10’ East, which had been delineated with the French
Government in relation to New Caledonia. Originally, Australia proposed an exchange
of notes similar in form to those dealing with the transfer of Heard and McDonald
Islands (see Chapter Ten), but the United Kingdom expressed doubt about using that
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form because it felt that there was some possibility of the islands being terrae nullius.
The United Kingdom suggested a form of note with which Australia agreed,'” and a
note dated 16 August 1968 was sent from the British High Commissioner in Canberra
to the Secretary of the Prime Minister’s Department.

The note indicated that, in relation to a number of specified islands ™ in the Coral
Sea between longitudes 154° and 158° East:

The United Kingdom Government do not claim any right or interest in [them]
which is inconsistent with the exercise over them by the Australian Government of
effective government, administration and control. The United Kingdom Government
accordingly recognise that Her Majesty’s Sovereignty over the islands, and effective
government, administration and control over them, is exercised by the Australian

Government.'®

In contrast, the notes in relation to Heard Island and McDonald Islands indicated
that His Majesty’s sovereign rights over them were transferred, and that Australia had
established effective administration and control.

On 8 November 1968, the Secretary of Prime Minister’s Department replied to the
British note, noting the British Government’s view. The status of the ‘outer’ islands
was settled."”

Australia had continued to carry out ‘acts of sovereignty’ in the area, such as visits
by naval ships and the placement of meteorological stations on some of the islands.
There was still some nervousness about whether New South Wales might make good
its threat to take legal action, but the federal government began to move to legislate

to create the territory."®

ACQUISITION

Prime Minister Gorton advised the New South Wales Premier on 23 May 1969 of
the Commonwealth’s intention to introduce legislation into the parliament towards
the end of that month to constitute the Territory of the Coral Sea Islands."

On 29 May 1969, the Coral Sea Islands Bill was presented to parliament and
moved to the second reading. In his second reading speech, the Minister for External
Territories, Charles Barnes'’, noted and outlined a number of acts of sovereignty in
the intended territory by the Commonwealth ‘over a number of years’:

*#%  The specified islands were Bird Islet, West Islet and other islands forming part of Wreck Reef; Cato
Island; Herald Beacon Islet and other islands forming part of Mellish Reef; Observatory Cay and
other islands forming part of Frederick Reef; Observatory Cay and other islands forming part of
Kenn Reef; Pocklington Reef.

11 Charles EB Barnes followed Hasluck as Minister for Territories, holding the position until the
McMahon Government appointed Andrew Peacock. Critics of Barnes saw constitutional development
of the largest territory (Papua and New Guinea) as proceeding too slowly, and it became a partisan
political issue during his term.
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A lighthouse has been erected on Bougainville Reef and beacons are operating on
Frederick Reef and Lihou Reef. A meteorological station has operated in the Willis
Group since 1921 and there is an unmanned weather station on Cato Island. They
have been regularly visited by Royal Australian Navy vessels. Survey parties ... have

completed a survey of most of the islands.?

Barnes also noted that the offshore petroleum legislation would be extended to
the territory. Although the legislation provided for the government of certain islands
in the territory by way of Ordinances by the Governor-General for their peace, order
and good government, the Bill, unlike the Heard Island and McDonald Islands Act,
did not apply a set of Australian laws. No one set of current territory laws entirely met
the requirements of the islands and therefore appropriate laws would be applied by an
‘adoption of laws” Ordinance. However, the judicial system of Norfolk Island would be
applied to the islands. No administration would be established on the islands, but the
Bill would provide the means of controlling the activities of those who visited them.

In debate on 13 August 1969, the Leader of the Opposition, Edward Gough
Whitlam (Member for Werriwa), made some interesting observations. He saw the
islands as:

distant outposts of Australia’s empire. In both area and population, Australia now
rules the largest empire in the world. It is true that the empire is declining and will
decline further. Last year the Trust Territory of Nauru was granted independence. In
a very few years the colony of Papua and the Trust Territory of New Guinea similarly

will gain independence ...

After briefly setting out the history of Australia’s territorial acquisitions, and
making some observations about them and the laws that were applied to them,
Whitlam went on:

The jurisdiction over the many islands surrounding the great Australian continental
land mass is in a variety of hands ... I have mentioned the various basic laws applying
in the Territories because I note with approval the different procedure which has
been adopted in the present Bill. One could scarcely imagine a greater variety of
laws than those which, in the last generation, have applied to the Territories of the
Commonwealth ... There are no inhabitants in this new Territory, our imperial
outposts in the Coral Sea ... The Commonwealth is very properly asserting its rights

over these islands and establishing a framework for laws relating to them.?'

The debate concluded and the Bill was read a third time and passed to the
Senate.

The Senate commenced its consideration of the Bill on 19 August 1969, debate
resuming on 21 August. Speakers questioned the effect that the proposed territory’s
boundaries would have on the boundary with the Territory of Papua and New Guinea
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and expressed concerns about its effects on fishing rights and the provisions of the
offshore petroleum legislation. While it was pointed out that the Bill was about the
islands, it was also noted that each of these had a continental shelf.

Senator Ivor Greenwood (Victoria) thought that ‘a very real question arises of
whether the Commonwealth Government has power or authority to pass this legislation
with regard to these islands and to claim to assert in respect of them an authority which
would entitle Commonwealth law to be imposed in them.

Greenwood canvassed at some length the history of British involvement with
the islands and the various jurisdictional limits described, by Letters Patent, for the
colonies from time to time. He did this in order to indicate that different views could
be reached about claims which might be made in relation to the islands. Nevertheless,

he considered, particularly in view of petroleum exploration and fishing, that it was:

... on occasions such as this [that] Australia should assert the control which must be
made internationally. For that reason I believe that this is a significant measure. For the
reasons I advanced earlier, it takes its place as the first clear and unequivocal claim by
Australia, without reference to any other country at all, to territory over which it seeks

to exercise authority.

In commenting on Greenwood’s observations, the minister responsible for the Bill’s
passage, Senator Reginald Wright (Tasmania), noted that ‘since the passing of the
Statute of Westminister [sic] [the Commonwealth] is entitled to acquire, at least in
its own right, whatever territory it thinks fit. This is recognised in section 122 of the
Constitution.’*

The Bill was passed and assented to on 2 September 1969, coming into force 28 days
later on 30 September 1969, in accordance with the normal procedure under the Acts
Interpretation Act 1901.

Australia had acquired its tenth external territory.

POSTSCRIPT

Not long after the Coral Sea Islands Territory was established, pressure began
to mount from industry and Queensland in relation to the federal government’s
stated intention to extend the Petroleum (Submerged Lands) Act to the territory.
As more interest was shown in activities in the area (for example, by the registration
of companies), a realisation grew of the need for laws to be applied to the islands.
The government decided that the laws of the Australian Capital Territory, in so far
as they were applicable, should be applied by the foreshadowed ‘application of laws’
Ordinance.

The Ordinance itself was unremarkable, but its making on 19 October 1973 is an
important aspect of constitutional history. Queen Elizabeth was visiting Australia and
the Ordinance joined the ranks of a small number of statutory instruments that have
been made by Her Majesty the Queen acting with the advice of the Federal Executive
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Council. Although the Ordinance was not an instrument of acquisition, a copy of the
document is included in the end papers for its historical interest.

There was continuing consideration of the scope of the territory—which consisted
of myriad islands, islets and sand cays around which a ‘picture frame’ boundary had
been drawn. Should two large reef structures lying off the New South Wales coast
well below the territory’s southern boundary, Elizabeth Reef and Middleton Reefs be
included?

First recorded in 1788 as ‘a drying sand bank’ and ‘an island’, respectively, these
reefs were used as navigation points. They were surveyed in 1977, but no high tide
elevations were observed. They were not included in the 1855 boundaries of New South
Wales, and in the 1930s they were described as British dependencies of New South Wales.
They may have been under the jurisdiction of the High Commissioner for the Western
Pacific in the 1890s, but that authority apparently performed no acts of sovereignty in
relation to them.

The mid-1950s draft Cabinet submission proposing the transfer to the Commonwealth
of those islands that were to constitute the Coral Sea Island Territory also proposed
the transfer of Elizabeth and Middleton Reefs. However, the advice from the Attorney-
General’s Department at the time was that the reefs were so situated that they could
not reasonably be regarded as being included in the International Law Commission’s
definition of the continental shelf. Reefs of their character were described as subject
to the general regime of the high seas and could not be brought under the sovereign
authority of any one country.

A departmental note prepared in 1981 noted, among other things, that:

Although existing evidence suggests that Elizabeth and Middleton Reefs would not be
entitled to generate either an EEZ [Exclusive Economic Zone] or a continental shelf
under the provisions of Article 121(3) of the Draft Convention of the Law of the Sea,
these features were used in negotiations with the French for delineation purposes. The
reefs fall within the New South Wales adjacent area boundary defined by the Petroleum
(Submerged Lands) Act 1967.2

Consideration was being given to laying claim to the reefs and perhaps including
them in the Coral Sea Island Territory ‘picture frame’. This would not be easy, so the
possibility of including them in a self-contained area for legislative incorporation in
the territory was raised.

In 1986, the Attorney-General’s Department was asked whether the reefs could
be declared parks or reserves under the National Parks and Wildlife Conservation Act
1975. The department took the view that the reefs were either islands or fell within or
were surrounded by Australia’s continental shelf, or both. Moreover, the islands were
‘territory otherwise acquired by the Commonwealth within the meaning of that term
in s. 122 of the Constitution’ and were owned by the Commonwealth. Therefore, the
reefs could be declared parks or reserves. However, the department felt that it would
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not be ‘satisfactory to declare [them] thus and not to make any proper provision for
their administration as an external Territory’.?!

In December 1987, the reefs were declared a Marine National Nature Reserve
under the National Parks and Wildlife Conservation Act.

In 1997, the boundaries of the Coral Sea Islands Territory were altered at the
northern edge to lie south-east of 12° South to 16° South and were extended in a
separately defined ‘picture frame’ to incorporate Elizabeth and Middleton Reefs in
an omnibus Act titled the Environment, Sport and Territories Legislation Amendment Act
1997. Assent to that Act occured on 7 July 1997.
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lo the Secretary, Prime Minister’s Department, C.L. Hewilt.
Attorney-General’s Department File, D1978/3774
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PRIME MINISTER'S DEPARTMENT
SECRETARY CANBERRA, A.C.T. 2600

8 November 1968

My dear High Commissioner,

I refer to your letter of 16 August.relal
to the undermentioned Islagds situgted in the Coral
Sea between lonpgitudes 154 and 158~ easti-

Bird Islet, West Islet end other islands
forming part of Wreck Reef;

Cato Island; <
' Herald Beacon Islet and other islands .
forming part of Mellish Reef}

Obsewé.tory Cay .and other islands f‘oming
part of Frederick Reef;

t Obaervatory Cay and other islands forming
part of Kenn Reef; .

" Pocklington Reef.

© The Australian Governmeni notes that the United
Kingdom:Government does not claim any right or interest

in the abovementioned islands which is inconsistent with
the exercise over them by the Australian Government of
effective government, administration and control, and
that the United Kingdom Government accordingly recognises
that Her Majesty's Sovereignty over the islands and
effective government, administration and control over them
'is exercised by the Australian Government. . .

Yours sincerely,

= e

3

‘f'f'\ .---.:-:. I,

(C.L. HEWITT)

8ir /Charles Johnston, K.C.l.G.,
“High Commissioner,

Britieh High Commission,
CANBERRA. A.C.T. 2600,

Letter of 8 November, 1968 from the Secretary, Prime Minister’s Department, C.L. Hewitt, to the
British High Commissioner, Sir Charles Johnston.
Attorney-General’s Department File, D1978/3774
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THE PARLIAMENT OF THE COMMONWEALTH OF AUSTRALIA

Coral Sea Islands Act 1969

No. 5¥ of 1969

ﬂ

pp. 382-386 Coral Sea Islands Act No. 58 of 1969.
NAA: A1559, 1969/58
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COMMONWEALTH OF AUSTRALIA

Coral Sea Islands Act 1969

No. 57 of 1969

AN ACT

To provide for the Government of certain Islands
acquired by the Commonwealth.

WHEREAS all the islands within an area the boundary of which Preamble.
commences at a point that is the intersection of the eastern
extremity of the Great Barrier Reef by the parallel 12 degrees South
Latitude and runs thence easterly along that parallel to its intersection by

5 the meridian 154 degrees East Longitude, thence southerly along that

10

15

meridian to its intersection by the parallel 22 degrees South Latitude,
thence westerly along that parallel to its intersection by the eastern
extremity of the Great Barrier Reef, thence generally northerly along the
eastern extremity of that Reef to the point of commencement are terri-
tories acquired by the Commonwealth:

AND WHEREAS all the islands within an area the boundary of which
commences at a point that is the intersection of the meridian 154 degrees
East Longitude by the parallel 12 degrees South Latitude and runs thence
easterly along that parallel to its intersection by the meridian 157 degrees
10 minutes East Longitude, thence southerly along that meridian to its
intersection by the parallel 24 degrees South Latitude, thence westerly
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Continuance
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Tabling of

No. Coral Sea Islands 1969

along that parallel to its intersection by the meridian 154 degrees East
Latitude, thence northerly along that meridian to the point of commence-
ment are also territories acquired by the Commonwealth:

AND WHEREAS it is desirable to make provision for the government of
the islands referred to in the last two preceding paragraphs of this Pre- §
amble as one Territory of the Commonwealth:

BE IT THEREFORE enacted by the Queen’s Most Excellent Majesty, the
Senate, and the House of Representatives of the Commonwealth of
Australia, as follows:—

1. This Act may be cited as the Coral Sea Islands Act 1969, 10

2. In this Act, unless the contrary intention appears—
* Ordinance " means an Ordinance made under this Act;
*“ the Territory ” means the Coral Sea Islands Territory.

3. The Coral Sea Islands, that is to say, the islands described in the
first paragraph of the Preamble to this Act and the islands described in the 15
second paragraph of that Preamble, are declared to be a Territory of the
Commonwealth by the name of Coral Sea Islands Territory.

4. Subject to this Act, the laws in force in the Coral Sea Islands at the
commencement of this Act continue in force, but may be altered or
repealed by Ordinance made in pursuance of this Act. 20

5.—(1.) The Governor-General may make Ordinances for the peace,
order and good government of the Territory.

(2.) Notice of the making of an Ordinance shall be published in the
Gazerte, and an Ordinance shall, unless the contrary intention appears

in the Ordinance, come into operation on the date of publication of the 25
notice.

6.—(1.) An Act or a provision of an Act (whether passed before or
after Lh_c commencement of this Act) is not in force as such in the Territory
unless it is expressed to extend to the Territory.

(2.) An Ordinance shall not be made so as to affect the application 30

of its own force in, or in relation to, the Territory of an Act or a provision
of an Act.

'?.——{_ l.}' An Ordinance shall be laid before each House of the Parlia-
ment within fifteen sitting days of that House after the making of the
prdlpanoe, and, if it is not so laid before each House of the Parliament, 35
18 void and of no effect.

(2.) If either House
which notice has been gi
has been laid before t

of the Parliament, in pursuance of a motion of
ven within fifteen sitting days after an Ordinance
hat House, passes a resolution disallowing the
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Ordinance or a part of the Ordinance, the Ordinance or part so disallowed
thereupon ceases to have effect.

(3.) If; at the expiration of fifteen sitting days after notice of a motion

to disallow an Ordinance or part of an Ordinance has been given in a

5 House of the Parliament, being notice given within fifteen sitting days
after the Ordinance has been laid before that House—

(a) the notice has not been withdrawn and the motion has not been
called on; or

() the motion has been called on, moved and seconded and has not
10 been withdrawn or otherwise disposed of,

the Ordinance or part, as the case may be, specified in the motion shall
thereupon be deemed to have been disallowed.

(4.) If, before the expiration of fifteen sitting days after notice of a
motion to disallow an Ordinance or part of an Ordinance has been given
15 in a House of the Parliament—
(a) that House is dissolved or, being the House of Representatives,
expires, or the Parliament is prorogued; and
(b) at the time of the dissolution, expiry or prorogation, as the case
may be—
20 (i) the notice has not been withdrawn and the motion has not
been called on; or
(i) the motion has been called on, moved and seconded and
has not been withdrawn or otherwise disposed of,

the Ordinance shall, for the purposes of the last two preceding sub-sections,
25 be deemed to have been laid before that House on the first sitting day of
that House after the dissolution, expiry or prorogation, as the case may be.

(5.) Where an Ordinance or part of an Ordinance is disallowed, or is
to be deemed to have been disallowed, under this section, the disallowance
has the same effect as a repeal of the Ordinance or part of the Ordinance,

30 as the case may be, except that, if a provision of the Ordinance or part of
the Ordinance amended or repealed a law in force immediately before that
provision came into operation, the disallowance revives the previous law
from and including the date of the disallowance as if the disallowed
provision had not been made.

35 (6.) 1f an Ordinance or part of an Ordinance is disallowed, or is to be
deemed to have been disallowed, under this section, and an Ordinance
containing a provision being the same in substance as a provision that
has been so disallowed, or is to be deemed to have been disallowed, is
made within six months after the date of the disallowance, that provision

40 is void and of no effect, unless—

(a) in the case of an Ordinance, or part of an Ordinance, disallowed
by resolution—the resolution has been rescinded by the House of
the Parliament by which it was passed; or
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(b) in the case of an Ordinance, or part of an Ordinance, lhg.t is to be
deemed to have been disallowed—the House of the Parliament in
which notice of the motion to disallow that Ordinance or part
was given approves, by resolution, the making of a provision the
same in substance as the provision that is to be deemed to have §
been disallowed.

8.—(1.) The courts of Norfolk Island have jurisdiction in and in

Courts !
o 1sand  relation to the Territory.

the Teritory. (2.) In the exercise of its jurisdiction under this section a court of
Norfolk Island may sit in the Territory, in Norfolk Island or in Australia. 10

I HEREBY CERTIFY that the above is a fair print of the Coral Sea Islands Bill
1969 which originated in the House of Representatives and has been finally passed
by the Senate and the House of Representatives,

Clerk of the House of Representatives
IN THE NAME OF HER MAJESTY, | assent to this Act.
W / W
Governor-General

2 SIPLIEL R 1969

Printed for the Government of the
e‘Pdan&nwn“.l]Cu-tnby W. G. Mumsay at the
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- DEPARTMENT OF THE CAPITAL TERRITORY

19 October 1973

PPN NS Minute Paper for the Executive Council

SUBJECT

CORAL SEA ISLANDS TERRITORY
APPLICATION OF LAWS ORDINANCE 1973

Recommended for the approval of Her Maj the
Council that the within Ordinance be made under the

Islands Act 1969.

Minister of State for the Capital Territory

Queen in
Coral Sea

L ' 19 October 1973

Filed in the Records of
the Council

1 7Y

"+ 10 the E‘*“WIWCM:J

F. D. Atxinson, Government Printer, Canberra

Executive Council Minute, un-numbered, 19 October, 1973.
NAA: AI573, 1973/6
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CORAL SEA ISLANDS TERRITORY

No.  of 1973

AN ORDINANCE

Relating to the Application and Administration of
Coral Sea Islands Territory. SR s

HER MAJESTY THE QUEEN, acting with the advice of the Executive

}sz;ann;;l:‘::rrgg;mkcs the following Ordinance under the Coral Sea

Dated this nineteenth day of October, 1973.

By Her Majjyoi}-n{nd.

& for thé Capital Territory.

-~

Minister of

APPLICATION OF LAWS ORDINANCE 1973

1. This Ordinance may be cited as the Application of Laws Short title and
Ordinance 1973.* Elabon,

2. (1) In this Ordinance, unless the contrary intention appears— yeretion.

* applied provision " means a provision of a law of the Aus-
tralian Capital Territory that, in accordance with section 3,
applies in and in relation to the Territory as a law of the
Territory;

“ the Act ™ means the Coral Sea Islands Act 1969;

“ the laws of the Australian Capital Territory ™ means the laws
in force in the Australian Capital Territory, whether written
or unwritten, and * law of the Australian Capital Territory
has a corresponding meaning;

* the Minister " means the Minister for the time being adminis-
tering the Act;

“ the Territory " means the Coral Sea Islands Territory,

* Notified In the Awstralion Goverument Gazette on 19 (otober 1973
) S0/17.10.1973

IBES0/ T3 —Prp e 5

pp. 388389 Coral Sea Islands Application of Laws Ordinance 1973.
NAA: A1573, 1973/6
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Application of
provisions of
laws of the
Australian
Capital
Territory.

Exercise of

of functions
under applied
proviskons.

Delegation
by Minister,

Appointment
of officers.

Repeal of
Inconsistent
W,

Application of Laws

(2) Notwithstanding anything to the contrary in any applied pro-
vision, a reference in an applied provision to a Minister shall be read as
a reference to the Minister.

3. (1) Subject to the Act and sub-section 2 (2), the provisions
of the laws of the Australian Capital Territory for the time being in force
in the Australian Capital Territory, so far as applicable to the Territory,
apply in and in relation to the Territory as laws of the Territory.

(2) Sub-section (1) does not extend to a provision of a law of the
Australian Capital Territory, being a provision of an Act.

4. Where, by an applied provision, a power or function is, in relation
to the Australian Capital Territory, vested in a person or authority
(not being a court), that power or function is, in relation to the
Territory, deemed to be vested in, and may be exercised or performed
by, that person or authority, or such other person or authority as the
Minister specifies, under and by virtue of the applied provision.

5. The Minister may, by writing under his hand, delegate to the
Secretary to the Department of the Capital Territory all or any of his
powers or functions under an applied provision.

6. The Minister may appoint such officers as are necessary to
execute the laws of the Territory.

7. All laws in force in the Territory immediately before the com-
mencement of this Ordinance that are inconsistent with any applied
provision are repealed.

Printed by Authority by ihe Government Printer of Ausiralia
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Jy, AUSTRALIA &
“IIIELLLE

Environment, Sport and Territories
Legislation Amendment Act 1997

No. 2, 1997

pp. 390-397 Environment, Sport and Territories Legislation Amendment Act, No. 118 of 1997. (extract)
Office of the Parliamentary Counsel
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'!il AUSTRALIA"gk

Environment, Sport and Territories
Legislation Amendment Act 1997

No. 118, 1997

An Act to amend legislation relating to the
environment, sport and Territories, and for related

purposes

Na. 118, 1997 Environment, Sport and Territories Legislation Amendment Act 4167
1997
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AUSTR
4 ALIA b

Environment, Sport and Territories
Legislation Amendment Act 1997

No. 118, 1997

An Act to amend legislation relating to the
environment, sport and Territories, and for related
purposes

[Assented to 7 July 1997]

The Parliament of Australia enacts:

1 Short title

This Act may be cited as the Environment, Sport and Territories
Legislation Amendment Act 1997.

2 Commencement

(1) Subject to subsections (2), (3) and (4), this Act commences on the
day on which it receives the Royal Assent.

No. 118, 1997  Environment, Sport and Territories Legislation Amendment Act 4169
1997
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)

3

(4)

Item 36 of Schedule 1 is taken to have commenced on the day on
which the Environment, Sport and Territories Legislation
Amendment Act 1995 received the Royal Assent.

Item 49 of Schedule 1 commences on the day on which this Act
receives the Royal Assent only if Schedule 2 to the Audit
(Transitional and Miscellaneous) Amendment Act 1997 has not
commenced before then.

Item 60 of Schedule 1 is taken to have commenced immediately

after the commencement of the Wer Tropics of Queensland World
Heritage Area Conservation Act 1994.

3 Schedule(s)

Subject to section 2, each Act that is specified in a Schedule to this
Act is amended or repealed as set out in the applicable items in the
Schedule concerned, and any other item in a Schedule to this Act
has effect according to its terms.

4170

Environment, Sport and Territories Legislation Amendment Act No. 118, 1997

1997
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18 Paragraphs 15AAE(c) and (d)
Repeal the paragraphs, substitute:
(¢) areference in this Act to the Registrar of an indictment court
included a reference to: .

(i) a person who has the powers and functions of the
Registrar of the Supreme Court of Western Australia in
the application of the Supreme Court Act 1935 of
Western Australia in the Territory; or

(i) a person who has the powers and functions of a judge of
the District Court of Western Australia in the
application of the District Court of Western Australia
Act 1969 of Western Australia in the Territory; and

(d) areference in this Act to the Sheriff of an indictment court
included a reference to:

(i) a person who has the powers and functions of the sheriff
of the Supreme Court of Western Australia in the
application of the Supreme Court Act 1935 of Western
Australia in the Territory; or

(ii) a person who has the powers and functions of the sheriff
of the District Court of Western Australia in the
application of the District Court of Western Australia
Act 1969 of Western Australia in the Territory; and

19 Schedule
Omit “Juries Ordinance 1989".

Coral Sea Islands Act 1969

20 Preamble
Repeal the Preamble, substitute:

Preamble

All the islands in the following areas are territories acquired by the
Commonwealth:

(a) the area the boundary of which commences at the point of the
intersection of the line following the outer edge of the Great
Barrier Reef by the parallel of Latitude 12° 00" South and
ns:

(1) then south-easterly along the geodesic to the point of
Latitude 16° 00 South, Longitude 156° 06~ East; and

4174 Environment, Sport and Territories Legislation Amendment Act No. 118, 1997
1997
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.

(ii) then south along the meridian of Longitude 1567 067
East to its intersection by the parallel of Latitude
24° 00" South; and
(iii) then west along that parallel to its intersection by the
meridian of Longitude 154° 00 East; and
(iv) then north along that meridian to its intersection by the
parallel of Latitude 22° 00" South; and
(v) then west along that parallel to its intersection by the
line following the outer edge of the Great Barrier Reef;
and
(vi) then generally north-westerly along that line to the point
of commencement; and
- (b) the area the boundary of which commences at the point of
Latitude 29° 21° South, Longitude 158° 59” East and runs:
(i) then east along the parallel of Latitude 29° 21” South to
its intersection by the meridian of Longitude 159° 14~
East; and
(ii) then south-westerly along the geodesic to the point of
Latitude 30° 3" South, Longitude 159° 10 East; and
(iti) then west along the parallel of Latitude 30° 3" South to
its intersection by the meridian of Longitude 158° 55~
East; and
(iv) then north-easterly along the geodesic to the point of
commencement.

It is desirable to make provision for the government of those
islands as one Territory.

21 Subsections 2(2) and (3)
Repeal the subsections, substitute:

(2) Where, for the purposes of this Act, it is necessary to
determine the position on the surface of the Earth of a point,
line or area, that position must be determined by reference to
the Geocentric Datum of Australia (GDA) as defined in the
Gazette No. GN 35, 6 September 1995.

Customs Act 1901
22 After section 5C

Insert:

No. 118, 1997  Environment, Sport and Territories Legislation Amendment Act 4175
1997

396



Chapter Thirteen: Coral Sea Islands

Amendment of Acts Schedule |

(2) Regulations may be made to extend the whole or a part of this Act
(with or without modifications) to the Territory of Ashmore and
Cartier Islands.

Wet Tropics of Queensland World Heritage Area
Conservation Act 1994

60 Section 3

After “Act)”, insert ¥, as amended from time to time,”".

I HEREBY CERTIFY that this bill which originated in the Senate as the
Environment, Sport and Territories Legislation Amendment Bill 1996 has been
finally passed by the Senate and the House of Representatives.

P

Clerk of the Senate

IN THE NAME OF HER MAJESTY, I assent to this Act.

Governor-General
7 July 1997

(204/96)

Environment, Sport and Territories Legislanon Amendment Act 1997 No 1997
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CHAPTER FOURTEEN

Summary of legal steps
In acquisition

ederation was a highly significant event in the story of the Australian territories.

While in the nineteenth century individual colonies, and Queensland in

particular, had pressed for British annexation and for territories to be transferred
to them, it was only when it became clear that those colonies were preparing to federate
that the United Kingdom was prepared to consider transfers.

CONSTITUTIONAL MACHINERY
Section 122 of the Australian Constitution provides that:

The Parliament may make laws for the government of any territory surrendered by any
State to and accepted by the Commonwealth, or of any territory placed by the Queen
under the authority of and accepted by the Commonwealth, or otherwise acquired
by the Commonwealth, and may allow the representation of such territory in either

House of the Parliament to the extent and on the terms which it thinks fit.

As we have seen, s. 122 has been central to the acquisition by Australia of its
external territories. The territories were either acquired from the United Kingdom
under s. 122 or were ‘otherwise acquired’ under, and pursuant to, that section (as in
the case of Heard Island and McDonald Islands and the Coral Sea Islands), or were
administered under that section by virtue of a mandate or trust conferred upon the
United Kingdom. (There is a view that the mandated/trust territory of Nauru was
administered under the external affairs power in s. 51 xxiv of the Constitution.)

Another mechanism that could have been used to enable Australia to acquire
new territory was the United Kingdom’s Colonial Boundaries Act 1895, which enabled
the boundaries of colonies to be altered and which was extended to the newly formed
Commonwealth at Federation. This piece of legislation became outdated fairly quickly
as Australia started to develop its international identity.
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While s. 122 was used as the means of acquisition from 1906 to 1969, during that
time Australia gradually emerged as an international entity. As well, the legal steps
associated with each acquisition varied.

INTERNATIONAL SOVEREIGNTY CONSIDERATIONS

The action of annexation by proclamation and occupation of unclaimed parts of the
world only has an international legal basis if the international community is prepared
to accept such annexation. The action is a display of effective control and authority
by the state claiming sovereignty. If that sovereignty is accepted internationally, the
state may deal as it sees fit with the place or transfer its sovereignty over the territory
to another state.

In the nineteenth and early twentieth centuries, the United Kingdom and other
powerful sovereign countries could confidently assert sovereignty over ‘unclaimed’
parts of the world. A possible exception was Antarctica, where all national claims to
portions of that continent were challenged after World War II by the United States,
which itself had made no claim, resulting in the establishment of an international
treaty under which no claim of exclusivity was permitted (that is, no country may
exclude another from access to its area).

Australia’s international identity as a ‘newborn’ nation at Federation was as part of
the British Empire with a Crown which was considered to be indissoluble. Because of
this, and despite the ‘otherwise acquired’ wording of s. 122, Australia could not have
acquired territory as an independent sovereign nation at that time. Nor could Australia
have entered into treaties or international agreements on its own, or on behalf of'its
territories, without the authority of the British Government.

Notwithstanding this, during Australia’s ‘teenage’ years at the 1919 Versailles peace
talks, and later at the 1923, 1926 and 1930 Imperial Conferences, the United Kingdom
was keen to promote Australia’s (and other dominions’) separate representation and
burgeoning international status. Each dominion signed the Treaty of Versailles as
a separate and independent entity. The Balfour Declaration issued after the 1926
Imperial Conference stated that the dominions were ‘autonomous communities within
the British Empire equal in status, in no way subordinate one to another in any aspect
of their domestic or external affairs, though united by a common allegiance to the
Crown and freely associated as members of the British Commonwealth of Nations’.

The Statute of Westminster, enacted in 1931, reflected provisions agreed at the
Imperial Conferences of 1926 and 1930. The statute provided that no British Act of
Parliament could apply to Australia unless Australia requested and consented that it
should. The statute also provided that, once Australia had adopted it, Australia could
legislate with extraterritorial effect.

However, Australia was reluctant to sever the apron strings to its mother country
too decisively. So, too, was New Zealand: its representative to the 1926 conference put
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the view that the Balfour Declaration would only weaken the ties of Empire, which
New Zealand wanted to be intensified.

Although Australian nationalism was a powerful force in the early years of the
Commonwealth, as Russel Ward has put it: “To both [Deakin and Hughes] as to most
of their fellow citizens up till the Second World War, positive and unquestioning loyalty
to Throne and Empire was in no way inconsistent with an equally fervent loyalty to
Australia: rather it was a condition of it.”!

It was only in 1942, during World War II, that Australia decided to legislate to
adopt the Statute of Westminster to support its independent declarations of war and
put beyond doubt its separate international status. The statute was applied on and from
3 September 1939. From that date, Australia was unarguably a sovereign nation.

Even in the 1950s and 1960s, Australia was diffident about claiming sovereignty
in the acquisition of the Heard and McDonald Islands and the Coral Sea Islands. It
was nevertheless confident that British claims of sovereignty over the other places
transferred to Australia were unlikely to be challenged. Also, as we have seen in
relation to the Cocos (Keeling) Islands, the British view was that the transfer was only
from His Majesty’s Government in the United Kingdom to His Majesty’s Government
in the Commonwealth of Australia—the islands remained under the Crown. The
Cocos Islanders were told that, on transfer, the government would be different but
the King would be the same.”

From Federation until only a few decades ago, Australia was maturing as an
independent nation. It was against this background that Australia acquired its external
territories.

ACQUISITION PROCESSES

The acquisition processes in relation to each of the territories was as follows.

The United Kingdom had either already asserted sovereignty over the place
Australia was offered (Norfolk Island and Ashmore and Cartier Islands) or Australia
had sought (Antarctica, Cocos Islands and Christmas Island), or it took action to
assert sovereignty (Papua).

In all these cases, the United Kingdom then took steps, which varied from case to
case, to have the Crown place the territory under the authority of the Commonwealth.
In one case (Heard Island and McDonald Islands), the United Kingdom was less
certain of its sovereignty but nevertheless exchanged notes with Australia recognising
that any claim it had to the place was, because of Australian occupation and subsequent
legislation, firmly within Australia’s authority. In another case (the Coral Sea Islands),
the United Kingdom stated that it did not claim any right or interest inconsistent with

*  See also Solicitor-General Bailey’s comments in relation to the transfer of Christmas Island in
Chapter Twelve.
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Australia’s exercise of sovereign authority. The latter two territories were ‘otherwise
acquired’ under s. 122.

Australia sought British annexation of Papua, which was achieved by proclamation
and occupation in 1888. The Australian Parliament resolved in 1901 to accept
transfer of the territory if the United Kingdom was willing to transfer it. The British
Government agreed and Letters Patent to that end were issued in 1902, subject to
Australia passing an acceptance Act. Such an Act was passed in 1905, and by Governor-
General’s proclamation the Letters Patent and the Act came into effect on 1 September
1906.

The Kingdom of Great Britain annexed Norfolk Island on 5 March 1788. In 1896,
the United Kingdom offered to transfer the island to the colony of New South Wales
or to the Federation of Australia, should the Australian colonies federate. Australia
agreed in 1902, and in 1913 enacted an acceptance Act. A British order-in-council
issued in 1914 under the Australian Waste Lands Act 1855 (UK). The date of effect of
the Act and the operation of the order-in-council were proclaimed by the Governor-
General as 1 July 1914.

The United Kingdom asserted sovereignty over the Ashmore and Cartier Islands in
1878 and 1909 and offered to transfer its title to Australia in 1924. Australia agreed and
a United Kingdom order-in-council issued in 1931. This was followed by an Australian
acceptance Act and Governor-General’s proclamations bringing both into effect in
May 1934.

The United Kingdom asserted sovereignty over ‘portions’ of Antarctica in the
nineteenth and early twentieth centuries by virtue of exploration. Proclamations were
made in 1930 and 1931. Australia sought transfer of the ‘Australian Sector’. A British
order-in-council asserting sovereignty issued in 1933. Australia enacted an acceptance
Act (which did not, however, recite the United Kingdom’s prior claims) in 1933. A
Governor-General’s proclamation brought both into effect on 24 August 1936.

In the above cases (other than Norfolk Island) the British Government took action
by prerogative order (that is, by Letters Patent—the Crown acting alone but with
the advice of ministers, or by order-in-council—the Crown acting in the presence of
ministers), rather than action by enabling legislation followed by an order. The dates of
effect or commencement of the transfer actions (the British orders and the Australian
acceptance Acts) were proclaimed by the Governor-General.

The transfer of Norfolk Island was authorised under British enabling legislation
(the Australian Waste Lands Act 1855 UK), and British and Australian enabling legislation
preceded the transfers of the Cocos (Keeling) Islands and Christmas Island.

The United Kingdom proclaimed sovereignty over the Cocos (Keeling) Islands in
1857, and by 1946 was administering them through the colony of Singapore. Australia
sought a transfer of title in 1950, which was agreed by the United Kingdom. Because
of the application to Australia in 1942 of the United Kingdom’s 1931 Statute of
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Westminster, which required the consent of dominion parliaments to the application
to them of British laws, the United Kingdom felt that the enactment by Australia of
a ‘request and consent’ Act was needed. Australia’s legal advisers believed that this
was unnecessary, but nevertheless Australia enacted such an Act in 1954. The United
Kingdom then enacted the Cocos Islands Act 1955 to authorise the Crown to transfer title
by order-in-council. Australia enacted an acceptance Act in 1955, the order-in-council
was signed with a date of effect of 23 November 1955, and the Governor-General
proclaimed the acceptance Act to date from the same day.

The United Kingdom proclaimed sovereignty over Christmas Island in June 1883
and administered the island through Singapore from 1900. Australia sought transfer in
1956 through a two-stage process because of the imminent independence of Singapore,
and the United Kingdom agreed. The two stages were to be the separation of the
island from the colony of Singapore by order-in-council, and its subsequent transfer
to Australia. As in the case of Cocos, and again in a step considered unnecessary by
Australia’s legal advisers, Australia enacted a request and consent Act and a British
order-in-council separating the island from Singapore was issued in December 1957.
The United Kingdom enacted the Christmas Island Act in May 1958, and Australia
enacted an acceptance Act in September 1958. An order-in-council was then made
to effect transfer, the date of effect being 1 October 1958. The Governor-General
proclaimed 1 October 1958 as the date the Act came into operation.

In neither of the Cocos Island and Christmas Island cases did the Governor-
General proclaim the dates of effect of the orders-in-council.f

The United Kingdom had assumed sovereignty of Heard Island and McDonald
Islands in the 1920s and 1930s by earlier occupation and by the issue of leases with
the requirement that the Union Jack be flown. Australia visited the then deserted
islands in 1929-30 and then established occupation of them in 1947. Australia sought
British agreement to transfer British rights to the group and the United Kingdom
agreed. When push came to shove, however, the United Kingdom was uncertain of the
strength of its claim to sovereignty, and transfer was effected by an exchange of notes.
In those notes, the United Kingdom recognised that His Majesty’s Government in the
islands had been transferred to and acquired by Australia through the establishment
of effective Australian government administration and control since 26 December
1947. Australia later enacted an Act to provide for the government of the territory,
basing its authority to do so on the fact that the territory had been acquired by the
Commonwealth (that is, not through transfer by the Queen). Australia had for the
first time fully asserted its separate sovereignty over a place external to its boundaries.
It seemed that it had ‘come of age’ in the international community.

1 Australian request and consent Acts for Cocos (Keeling) Islands and Christmas Island are the only
two Commonwealth Acts that have been passed with reference to the provisions of the Statute of
Westminster requiring consent to the application of British legislation.
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The Commonwealth had taken a close interest the scattered Coral Sea Islands
and reefs to the east of the Great Barrier Reef since the 1920s, occupying one island
in 1921. It had assumed that those closer to its coastline were part of New South Wales
and that those further out were British. When the Commonwealth began to look
seriously at their possible acquisition in the 1950s and 1960s, it became clear that they
were neither New South Wales islands nor ones in which the United Kingdom claimed
any right or interest. The United Kingdom recognised, in an exchange of notes, that
Her Majesty’s sovereignty and effective government, administration and control over
them were exercised by the Australian Government. Australia enacted the Coral Sea
Islands Act in September 1969, ‘otherwise acquiring’ the territory on the grounds of
its independent actions, including occupation, thereby asserting its sovereignty.

The mandated territories—New Guinea and Nauru—were different from
the other territories, in that neither Australia nor the United Kingdom acquired
sovereignty in them. Australia had occupied both places after the outbreak of World
War I at the request of the British Government. It used the argument of military
occupation of New Guinea and Nauru to try to strengthen its negotiating position
at the Versailles Peace Conference. In both cases, the League of Nations granted a
mandate. In the case of New Guinea, the mandate was to ‘His Britannic Majesty to be
exercised on his behalf by the Government of the Commonwealth of Australia’; in the
case of Nauru, the mandate was only to ‘His Britannic Majesty’. By separate tripartite
agreement between the United Kingdom, New Zealand and Australia, it was agreed
that Australia would administer Nauru under the mandate on behalf of the three
governments. After World War II, when the United Nations granted trusteeships for
both territories, Australia was given sole authority over New Guinea and, in accordance
with the trusteeship agreement, administered Papua in union with it. In the case of
Nauru, Australia remained responsible only for its administration, for and on behalf
of the other governments.

NOTE

1 Russel Ward, A nation for a continent, Heineman Educational Australia, Victoria, 1977.
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A federation in these seas’

Australia acquired its ten external territories within the first 70 years of the
twentieth century in a number of ways and for a variety of reasons. From time to time,
it seriously contemplated the possibility of acquiring more.

Social and political changes, especially in the last half of the twentieth century,
saw methods of territorial acquisition change. And justifications for acquiring territory
became harder to find—the ‘winds of change’ had altered the world’s attitude.
Australia’s interest in controlling other places, and bold predictions of possible further
acquisitions, faded and eventually became unthinkable.

In the late 1960s, as Australia was acquiring its tenth external territory, it was
farewelling the first of the ten into independent nationhood, and within a decade it
saw two more unite to form one independent nation. Another became self-governing
soon after, and the inhabitants of two more opted to be integrated into Australia. The
remaining territories were not permanently inhabited, and remained that way. In the
northern arc around Australia, former territories or possessions of other countries
were also moving to separation, integration or other forms of relationship with their
former imperial authorities.

Annexation and the lines on colonial maps drawn a century or so before usually
paid little or no regard to the people inhabiting the places that were acquired. Often,
people’s ethnic links were severed, or ethnically disparate groups were thrown together
by the requirements of colonial administration.

In the days of the United Kingdom’s territorial acquisitions and transfers to
Australia, there was little consultation with the people whose lands and ways of life were
being altered and whose resource bases were being used up or depleted. Paternalism
abounded—for the most part, the colonialists were sure that their intentions for the
wellbeing of those affected were driven by the highest ideals of humanity. Inhabitants’
views were either not sought or, when expressed, were either merely noted or seen as
irrelevant and ignored. And yet, in each case, Australia’s acquisition was to permanently
alter their lives and the places where they lived.

When Australia was settled by Europeans, they brought with them a form of
democratic government that had been in development in Britain for a millennium.
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That form was, and is, in a state of flux. Citizens of former colonial powers often expect
countries emerging from colonial rule to adopt immediately, or within a generation
or two, forms of democratic political and social life similar to their own. That often
turns out to be a fond hope, in the absence of patience, time and understanding.

Do Australia and Australians have obligations to the places we acquired as external
territories? If so, what are they? Some territories are now independent: does Australia
have continuing obligations to those as well? How might any obligations best be
discharged?

Section 51 xxx of the Australian Constitution gives the federal government power
to make laws concerning ‘the relations of the Commonwealth with the islands of the
Pacific’. That provision, inserted when acquisition was all the rage, is perhaps a useful
head of power to complement Australia’s foreign affairs powers to assist the people of
the region in the twenty-first century.

Since World War II, Australia has been at the forefront of regional cooperation
in the Pacific as an instigator of regional political, social and economic commissions
and forums and in unilateral and multilateral aid programs. But is something more
needed? And are we going about it the right way?

One commentator has suggested that recent Australian views of South Pacific
countries have shifted from earlier depictions of either paradise or hell to a new
‘doomsdayism’. That image has its provenance in:

[the] heartland of western ‘rational’ thinking’... western social, political, cultural and
economic values which influence Australian views of the South Pacific as being ‘the

eye of the Asia—Pacific cyclone’; a backwater in danger of falling off the map.'

Without question, the attempted application of western values to the islands has
not been universally successful. It is heartening to see that Australia has recently
begun to take steps to establish more considerate and understanding relationships
with its island neighbours.

A century ago, Australia saw the great threats in the Pacific and Indian oceans
in an essentially one-sided way: they affected our security, our trade and our
communications. A hundred years later, the threats are to the islands themselves—
economic globalisation, climate change and a global financial crisis. Australia is
geographically well-placed to play an important role in helping island nations and
communities deal with these problems.

As the title for this book, I have used a quote from one of the earliest expressions
of federal aspirations for the islands of the Pacific. ‘A federation in these seas’ was a
grand concept in 1901, driven by hopes for mutual protection and benefit for all. At
about the same time as Australian Prime Minister Edmund Barton was imagining a
federation in these seas, New Zealand was also contemplating a federation with Hawaii,
Fiji, Tonga, Samoa and the Cook Islands. While that did not eventuate, New Zealand
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annexed the Cook Islands in 1901 and Niue in 1905, with the approval of the United
Kingdom. Western Samoa, held under mandate by New Zealand, became independent
in 1962. The Cook Islands formed a free association with New Zealand in 1965.

However, despite a curious 1960s rumour of a possible Pacific Island federation
that circulated at the United Nations Trusteeship Council meeting dealing with Nauru
(see p. 176) and Hughes’ 1920 annotation to the map copied at pp. 66 and 67, the
oceanic federation was never more than a dream that faded in the face of political
and social developments in the island nations and elsewhere.

With the growth of economic and political super powers, uncertain economic
times, and with climate change and its implications for sea-level rise, is it possible that
these former colonial outposts, standing on their own feet, might now need, and be
able, and want, to work towards a common approach to face such challenges? Perhaps
in closer association with New Zealand and Australia?

Perhaps in a federation in these seas?

NOTE

1 Greg Fry, Research School of Pacific and Asian Studies, Australian National University,
‘Framing the islands: Knowledge and power in changing Australian images of “the
South Pacific”’, The Contemporary Pacific, 1997, vol. 9, quoted by Dr Regis Stella in
Building a nation in Papua New Guinea. Views of the post-independence generation—PNG in
the new millennium: some troubled homecoming, Pandanus Books, The Australian National
University, 2003.
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APPENDIX 1

The Federation Star

In October 1967, during an appropriation debate in the Australian Parliament,
Sam Benson (Member for Batman), raised the subject of what was then the Territory
of Papua and New Guinea.

He referred to current talk about the territory and to the various suggestions
being put forward about its possible future status, and particularly about whether it
should be granted independence. He noted that:

Much effort has gone into Papua—in its founding and in naming it as part of Australia.
We have altered the six pointed Commonwealth star on our flag to a seven pointed

star to include the Territory of Papua.'

After Federation, the design for the Australian Flag was drawn up after a
competition. The final design, which embodied ideas from a number of the
prizewinners, was adopted by warrant signed by King Edward VII in 1902. The flag
had seven points in each of the four large stars representing the Southern Cross, five
in the small star in the cross, and a six-pointed star directly below the Union Jack.
The six-pointed star, described as the ‘Federation Star’, symbolised the six states that
had federated.

After the Commonwealth acquired the Territory of Papua in 1906 and had
begun the process of assuming direct control of the Northern Territory from South
Australia in 1907, a seventh point was added to the Federation Star to represent all
the territories.

The new design for the flag was formally notified on 3 October 1908.?

NOTES

1 CPD, HR, Vol. 57, 4 October 1967 p. 1695.
2 Commonwealth of Australia Gazette No. 65 of 19 December 1908.
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Law of the Sea—
an unexpected bounty

11 Australia’s external territories, with the exception of the Coral Sea Islands,

were acquired before 1960. At that time, international law recognised that each

ation-state had sovereignty over the sea and seabed adjacent to its shores to

at least 3 nautical miles—which was sufficient to prevent cannonball damage from

marauding navies. However, the view later emerged that a 12 nautical mile limit, or even

greater, was justifiable, at least for the purpose of regulating fisheries, and that rights to
seabed (continental shelf) resources extended much further.

In 1958, four international conventions on the law of the sea were adopted at Geneva.
The conventions covered the territorial sea and the contiguous zone; the high seas;
fishing and conservation of living resources of the high seas; and the continental shelf.

A decade or so later began a series of international conferences that were concerned
with rights to offshore air space, sea, seabed and sub-soil. In January 1968, Australia
proclaimed a 12 mile fishing zone round its external territories.

The conferences led to the Third United Nations Conference on the Law of the Sea,
which met from 1973 to 1982. The conference produced the United Nations Convention
on the Law of the Sea (UNCLOS), which was signed in 1982 and entered into force on
16 November 1994.

The question of whether it was the Australian states or the Commonwealth which had
sovereignty over the seas adjacent to Australia had been the subject of some disputation
since Federation. It gained momentum as offshore rights gained prominence.

Sir Percy Spender, one-time President of the International Court of Justice, was
quoted in 1969 as being of the view that the territorial boundaries of the Australian states
ended at the low-water mark and that sovereignty over the seas bordering Australia was
vested exclusively in the Commonwealth.!

The then Leader of the Opposition, Gough Whitlam, expressed a different view in

parliament:

The States in fact with federation achieved no more status than they had last century
when they were British colonies and their writ did not run on the sea, beneath the sea,
on the continental shelf, on the sea bed or below the sea bed from any more than three

miles from low water mark.?
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This matter was settled in 1976 when the High Court confirmed in the Seas and
Submerged Lands Case that areas beyond low-water mark were beyond state limits.* To
sort out the subsequent jurisdictional tangle, the Fraser Government arrived at the
‘Offshore Constitutional Settlement’. This vests title to the 3-mile zone in the states
and confirms their power to legislate for that area. Beyond that limit, regulation
of fisheries, seabed exploitation and other matters over which Australia has control
fall under Commonwealth legislation. Arrangements have been adopted to ensure
cooperation between the Commonwealth and the relevant adjacent state.

The following extracts of Articles from UNCLOS illustrate the potentially
enormous economic bounty Australia gained from the application of thisinternational
law to its external territories:

Article 121. All islands shall have the same entitlements to territorial sea, exclusive

economic zones (EEZs) or continental shelf as other land territory.
Article 2. The sovereignty of a coastal state extends to its territorial sea.
Article 56. In the EEZ the coastal state has

1(a) Sovereign rights for the purpose of exploring, conserving and managing the
natural resources, whether living or non-living, of the waters superadjacent to the
seabed and of the seabed and its subsoil, and with regard to other activities for the
economic exploitation and exploration of the zone, such as the production of energy

from the water, currents and winds.
2 ... with due regard to the rights and duties of other states.

Australia and other broad-shelf states had argued successfully that, if a state’s
continental shelf extended beyond its EEZ, the state’s seabed rights would extend to
the continental shelf limits.

Australia, like other countries, accepts the concept of delimitation where two EEZs
of adjacent or opposite countries overlap. In such cases, a median or equidistant line
is drawn to divide the limits of each state’s sovereignty, unless ‘special circumstances’
require some other approach.

Thus the outposts of Australia’s territorial acquisitions were enveloped in a 200
nautical mile EEZ ‘bubble’—an economic windfall for Australia that was not remotely
contemplated at the time of their acquisition.

NOTES

1 CPD, HR, Vol. 63, 22/23 May 1969, p. 2231
2 CPD, HR, Vol. 64, 13 August 1969, p. 242.
3 New South Wales v Commonwealth (1976) 135 CLR 337.
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