
Appendix A 
INDIVIDUALS, ORGANISATIONS AND AUTHORITIES W AUSTRALIA AND OVERSEAS WHO 

SUPPLIED lNFORMATION FOR THE PROJECT 

A U S T R A L I A  

AUSTRALIAN  CAPITAL  TERRITORY 

ACT. Electricity Authority, Electricity House, 
London Clrcuit, Canberra City  2600 

National Capital  Development  Commission, 
220 Northbonrne Avenue,  Braddon 2601 

NEW SOUTH  WALES 

J. Whittimore, 
Street Lighting Section, Electricity Authority of N.S.W. 
SO Miller Street, North Sydney 2060 

I. M.  McKerral, Assistant Traffic Engineer, 

323  Castlereagh Street, Sydney 2000 
Department of Main Roads N.S.W., 

P. J. Baynes, Rheem Australia Ltd.. 
Brodie Street, Rydalmere  21 16 

J. Flynn,  W.D. Scott & Associates, 
100 Pacific Hlghvray, North Sydney 2060 

Sydney County Council, 
Messrs. Kilella, Hart,  Goodrick  and  Larter, 

570  George Street, Sydney 2000 

A.  Fisher  and R. Hall, 
School of Transport  and Highways, 
University of  New South Wales, 
P.O.  Box 1, Kensington  2033 

L. Lot and P. Croft, Traffic Accident  Research  Unit, 
Department of Motor  Transport, 
SO Rothschild Street, Rosebery 2018 

QUEENSLAND 

I. Costello  and F. Reid,  Brisbane  City  Council, 
69  Ann Street, Brisbane  4000 

E. Finger,  Department of Main  Roads, 
Boundary  Street, Spring Hill 4000 

B. C. Pyra, South East Queensland Electricity Board, 
62-80 Ann Street, Brisbane 4000 

R. Staples, State Electricity Commisslon of Queensland: 
G.P.O. Box  10, Brisbane  4001 

KORTHERN  TERRITORY 

hlkhel l  Street, Darwin  5790 
P. T a n ,  Crown Solicitor's Office, Wells  Building, 

Mr. Hassenan, 
Northern Territory Electricity Commssion, 
26 Cavenagh Street, Darwin  5790 

Northern  Territory Electricity Commission, 
Alice  Springs 5750 

Road Traffic Dirision, 
Department of Transport  and Works, 
Darwin 5790 

SOUTH  AUSTRALIA 

R.  B.  Stevens,  Assistant  City  Engineer, 
Corporation of the City of Adelaide, 
Adelaide SO00 

Electricity Trust of South Australia, 
G. Yelland and G. Wilson, 

220 Greenhill Road, Eastwond 5063 

D. Greening  and J .  M.  Turner, Highways Department, 
33  Warwick Street, Walkerville  5081 

Dr. A. I. hiclean, Director, 
Road  Accident  Research  Unit,  University of Adelaide, 
G.P.O. Box  498,  Adelaide SO01 

TASMANIA 

D. Hughes and C .  Lamprell, 
Hydro Electricity Commission, 
G.P.O. Box  355 D, Hobart  7001 

T. Hardwicke,  Main Roads Department,  State Offices, 
10 Murray Street, Hobart  7000 

VICTORIA 

Princess Highway, Narre  Warren  3805 
M .  Pawsey,  City  Engineer,  City of Benvick, 

Ms. J .  Zizka, Country  Roads Board, 
360  Maroondah Highway, Nunawading  3131 

W. Lewis, H. W. P. Hobbs and E. V. Barton, 
Country  Roads Board, 
60 Denmark Street, Kew 3101 
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V. Gardiner, R.A.C.V. Insurance Pty. Ltd., 
123 Queen Street, Melbourne 3000 

I.  RusseIl,  R.A.C.V. Safety Section, 
123 Queen Street, Melbourne  3000 

D. A.  Robinson. Riverton Engineering Co., 
143 Watsonia Road, Watsonia 3087 

G.  Duff, Chief Engineer, Shire of Sherbrooke, 
Glenfern  Road,  Upwey  3158 

W. Bunnett, B. Casserley, A. Trevaskis and 
R. Weatherhead, 
State Electricity Commission of  Victoria, 
15 William Street, Melbourne 3000 

F. J. Ashton. Manager, C.T.P.  Division, 

530 Little Collins Street. Melbourne 3000 
State  Insurance  Company, 

J. C. Fox, M. C. Good and P. N. Joubert, 
Department of Mechanical Engineering, 
University of Melbourne, Parkville 3052 

WESTERN AUSIRALIA 

A. Mackh, Chief Engineer, City of Perth, 
22  St. George’s Terrace,  Perth 6000 

C. Barrington, R.A.C.V. Insurance Ry. Ltd., 
228 Adelaide Terrace,  Perth 6000 

I. Smith and  C. Saunders, Road Traffic Authority, 
22  Mount Street, Perth 6000 

R. Darge, Legal Officer, 
State  Government  Insurance Office, 
815 Hay Street, Perth 6000 

P. E. Shropshall and 0. Kirkwood, 
State  Energy Commission, 
365 Wellington Street, Per& 6000 

H. G. Shaw, State Manager. Telecom Australia, 
26 St. George’s Terrace,  Perth 6000 

C A N A D A  

R.  W. Sanderson, Assistant Head,  Road Systems, 
Road  and  Motor Vehicle Tra5c Safety, Transport, 
Ottawa, Ontario 

Gerald  Goguen, Senior Traffic Engineer. 
Traffic Engineering Branch, 
P.O.  Box 6000, Fredericton, New Brunswick 

E. J.  OBrien,  Director of Transportation, 

St. Johns Newfoundland 
Department of Transportation  and Communications, 

Allan C. Golding, Assistant Director  Traffic Engineering, 
Traffic Division, 
P.O. Box 186, Halifax, Nova Scotia 

V.  A. McCullough,  Electrical Design and  Development 

T. Gartshore, Traffic Engineering Branch, 
and 

1201 Wilson  Avenue,  Downsview, Ontario 

A. 1. Popoff, Director,  Traffic  Safety Engineering, 
Saskatchewan Highways & Transportation, 
1855 Victoria Avenue, Regina Saskatchewan 

W. K. Mann,  Director,  Public  Works  &Engineering, 
Saskatchewan Highways &Transportation, 
1855 Victoria Avenue, Regina Saskatchewan 

H O L L A N D  

H.  van  der Klei, Ridder  Snouckaertiaan 7, Voorhurg, 
Post uitsliutend naar 
Postbus 71,  2270 Ah Voorburg,  The  Netherlands 

N E W   Z E A L A N D  

Commissioner of Works, 
P. G.  Farrington  and N. C. McLcod, 

Ministry of Works  and Development, 
Vogel  Building, Aitken Street, 
Box 12  041 Wellington North 

S W E D E N  

Jan  Erik  Raf, 
Head  of the Information  and  Documentation Section, 
National Swedish Road  and Traffic Research Institute, 
Statens vag - och Trafikinstitut, 
Fack, S-581 01, Linkoping 

U N I T E D   S T A T E S  O F  A M E R I C A  

HIGHWAY  AUTHORITIES 

Dr. Rex  Rainer,  Highway Director. 
Highway Department,  Montgomery,  Alabama 

Martin H.  Nickerson,  State Traffic Engineer, 
Department of Transportation  &Public Facilities, 
Pouch Z, Juneau, Alaska 

Arizona  Department of Transportation, 
Oscar T. Lyon, State Engineer, Traffic Design  Services, 

Highways Division, 
260  South Seventeenth Avenue, Phoenix, Arizona 

Roger  L. Hatton,  Traffic Engineer, 
Traffic Design  Services, 
Arizona Devartment of Transvortation, 
Highway Dhsion, 
260  South Seventeenth Avenue, Phoenix, Arizona 

C. P. Sweet  Jr., Chief, Office  of Traffic Engineering, 
Department of Transportation, 
1120 N Street, Sacramento, California 

106 



USA.  - Conthucd 

Neal Anderson, P.E., Chief, 
Office of Transportation  Laboratory,  and 
EricF.Nordlin,P.E.,Chief, StructuralMaterialsBranch, 
Department of Transportation, 
Division of Structures & Engineering  Service. 
Office  of Transportation  Laboratory, 
P.O.  Box 19128, Sacramento. California 

E. N.  Haax, Chief  Engineer, Department of Highways, 
4201 East  Arkansas Avenue,  Denver, Colorado 

Wm. E. Tucker, Staff  Traffic & Safety Projects Engineer, 
Department of Highways, 
4201 East  Arkansas Avenue,  Denver, Colorado 

Frank M. DAddabbo, Manager of Trraffic, 
Bureau of Highways, Department of Transportation, 
24 Wolcott Hill  Road, Wethersfield, Connecticut 

Bruce E. Littleton, Special Projects Traffic Engineer, 
Department of Transportation, Dividonof Highways, 
P.O.  Box 778, Dover, Delaware 

Department of Transportation,  Haydon Burns  Building, 
G. C. Price, Deputy State Traflic Operations  Engineer, 

605 Suwannee  Str&t,  Tallahassee, Florida 

C.  A. Scott, Assistant State Traflic Operations  Engineer, 
Department of Transportation,  Haydon  Burns Building, 
605 Suwannee Street, Tallahassee, Florida 

Archie C. Burnham, Jr., 
State Traffic and  Safety  Enpincer,  Ouerations  Division, - .  
Department of Transp&tacon, 
Number 2 Capitol  Square, Atlanta, Georgia 

Eichi Tanaka,  Department of Transportation, 
869 Punchbowl  Street, Honolulu, Hawaii 

James L. Pline, Traffic Supervisor, 
Transpottauon  Department, 
P.O.  Box 7129, Boise, Idaho 

G. E. Moberly, Uliois Department of Transportation, 
2300 South Dirksen Parkway, Springfield, Illinois 

Roger F. Marsh, Executive Director, 
Indiana  State Highway  Commission. 
1 0 0  North  Senate Avenue.  Indianapolis, Indiana 

D. E. McLean. Director of  Highways, 
Department  of  Transportation, Division of Highways, 
800 Lincoln  Way,  Ames,  Iowa 

John D. McNeal, 
Director of Planning  and Development, 
Kansas  Department of Transportation, 
State Office  Building,  Topeka, Kansas 

W. B. Drake, 
Assistant State Highway  Engineer  (Research), 
Department of Transportation,  Frankfort,  Kentucky 

Kenneth R.  Agent. Research  Engineer Principal, 
Department of Transportation, Division of Research, 
533 South Limestone,  Lexington, Kentucky 

Harry N. Theriot,  Traffic Operations  Engineer, 
Department  of  Transportation  and Development, 
otfice of Highways,  P.O.  Box 44245. 
Capitol Station, Baton  Rouge,  Louisiana 

John Hodgkins, Engineer of Traflic. 
Department  of  Tramportation,  State Office  Building, 
Augusta, Maine 

M. S. Caltrider,  State Highway  Administrator, 

State Highway  Administration, 
Maryland Department of Transportation, 

300 West Preston Street, Baltimore, Maryland 

Justin L. Radlo,  Chief Engineer, 
Executive Office of Transportation  and  Construction, 
Department of Public Works, 
1 0 0  Nashua Street, Boston,  Massachusetts 

R. E. Addy, 
Supervising Engineer, Engineering  Development Unit, 

Department of State Highways and  Transportation, 
Traffic and Safety  Division, 

State Highways  Building, 
425 West  Ottawa,  Lansing,  Michigan 

C. W. Christie,  Director, Traffic Engineering Section, 
Department of Transportation,  Transportation Building, 
St. Paul, Minnesota 

Donald C. Long, 
Traffic Control  and Safety Engineer, 
Mississippi State Highway Department, 
P.O.  Box 1850, Jackson,  Mississippi 

Robert N. Hunter, Chief  Engineer, 
State Highway  Commission, 
P.O. Box 270, Jefferson City, Missouri 

Stephen C. Kologi,  Chief, Preconstruction  Bureau, 
Department of Highways, 
Helena, Montana 

Eldon D. Orth, Traffic Engineer. Department of Roads, 
P.O.  Box 94759, Lincoln, Nebraska 

Duncan S. Pearson, Highway  Design  Engineer, 
Highway  Design  Division, 
Department of Public Works and Highways, 
John 0. Morton Building, Concord, New Hampshire 

Roderick B. Cyr, Design  Services  Engineer, 
Highway  Design  Division, 
Department of  Public Works  and Highways, 
John 0. Morton Building, Concord, New Hampshire 

J. M.  Pittman,  Chief,  Bureau of Electrical Operations, 
Department of Transportation, 1035 Parkway Avenue, 
P.O. Box 101, Trenton, New Jersey 

State Highway Department, 
G. Parker Bell, Traffic Engineer, 

P.O. Box 1 149, Santa Fe, New  Mexico 
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U.S.A. - Continued 

Traffic Engineering Standards  and Systems  Bureau, 
Richard D. Brustman, 

Department of Transportation, 

Albany,  New York 
1220 Washington  Avenue, State Campus, 

Billy  Rose, State Highway  Administrator, 
Division of Highways, Department of Transportation, 
Raleigh, North  Carolina 

Allan  Colvin, Traffic Operations  Engineer, 
State Highway Department, 
Capitol  Grounds, Bismarck, North  Dakota 

George  C. Nelma, Chief Engineer of Operations, 
Ohio  Department  of  Transportation, 
25 South Front Street, Columbus,  Ohio 

H.  R.  Hofener, Chief Traffic Engineer, 
Department of Transportation, 
200 N E .  21st Street, Oklahoma City, Oklahoma 

E. S .  Hunter,  Technical Services  Engineer, 
Department of Transportation, 
Transportation Building,  Salem,  Oregon 

Benjamin D. Rocuskie, 
Assistant  Chief Engineer  and  Director, 
Bureau of Design, Department of Transportation, 
Harrisburg, Pennsylvania 

William Carcieri, Jr., Chief  Design  Engineer, 
Richard Swanson, Senior Civil Engineer, and 

State of Rhode  Island  and Providence Plantations, 
Departmentof  Transportation,  Divisionof Public  Works, 
State Office  Building,  Providence,  Rhode Island 

W. T. Young, Traffic and  Planning Engineer, 
Department of Highways and Public Transportation, 
P.O.  Box 191, Columbia, South  Carolina 

Charles E. Linn, Traffic Design  Engineer, and 
Ronald E. Merriman, Signals and Lighting  Designer, 
Department of Transportation, 
Transportation Buildiug, Pierre, South Dakota 

Department of Transportation, Nashville,  Tennessee 

B. L. Deberrv.  Engineer, Director, and 
Byron C. Blaschke, 
Chief  Engineer of  Maintenance Operations, 

~. - 

State Department of Highways a id  
Public Transportation,  Austin,  Texas 

R.  James  Naegle, Utah  Department of Transportation, 
Division oi Safety, 
748 West 300 South, Salt Lake City, Utah 

R. J.  Nicholls,  Planning  Engineer, 
Division of Engineering and  Construction, 
133  Statc Street, Montpelier, Vermont 

Harold C. King, Commissioner, 
Department of Highways and  Transportation, 
1221 East Broad Street, Richmond, Virginia 

J. A. Gallagher, Traffic Engineer, 
Department of Transportation, 
HighwayAdministrationBuilding,Olympia, Washington 

Charles L. Miller, Commissioner, 
West  Virginia Department of Highways, 
1900 WashingtonStreet East, Charleston,  West  Virginia 

Wyoming State Highway Department 
Pete Harrison, Lighting and Signal  Engineer, 

P.O. Box 1708, Cheyenne,  Wyoming 

INSURANCE  COMPANIES 

D. M. Fergusson, Director of Safety Services, 
Nationwide Insurance, 
1 Nationwide  Plaza, Columbus, Ohio 

Andrew R. Hricko,  General Counsel, 
Secretary-Treasurer, 
Insurance  Institute  for Highway Safety, 
Watergate S i x  Hundred, Washington,  D.C. 

RESEARCHERS 

Jerome Wm. Hall, Associate Professor, 
Department of Civil  Engineering, 
The University of New Mexico, 
Albuquerque, New  Mexico 

John J. Labra, Ph.D.,  Senior  Research Scientist, 
Southwest  Research Institute, 
6220  Culebra  Road, San  Antonio, Texas 
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Appendix B 
LEGAL IMPLICATIONS OF FRANGIBLE POLES FOR ROAD AUTHORITIES - INSTRUCTIONS 

TO COUNSEL  TO ADVISE 
Mr. S .  MORRIS (Victoria) 

(A'OTE: A brief  to  Queensland  Counsel, 511. W. C. Lee, Q.C. was also prepared and submitted. Space does  not  permit the 
inclusion of that  brief which was i n  essence  idcntlcal to  this brief, the difference k i n g  those  matters  pertaining  to  lhc 

Queensiand  statutes.) 

BACKGROUND TO PROJECT 

The Commonwealth Department of Transport has 
commissloned a research project  into the legal impli- 
cations surrounding  the use of frangible or breakaway 

State highway  and  electricity authorities had indicated 
poles and traffic  signals. The need arose because various 

concern  that the use of this relatlvely new  equipment 
would expose them  to increased legal  liability. The 
reasons for this belief  were two fold. 

Flrstly, these authorities helwed that because it is the 
very nature of a breakaway pole to yield, the incidence 
of accidents where  poles fell would increase. Pedestrians 
and following motorists would he exposed to  neater 
hazards  and increased injuries and  property damage 
would result. Secondly, many authorities felt that, as 
with the misfeasance-nonfeasance question, they would 
incur no liability  if  they continued to use thelr existing 
rigid poles. This  attitude was reinforced by the  fact  that 
claims  had  never heen  made against them by a motorist 
or passenger injured in a collision  with a rigid pole. 

of authorities to ensure that thc roadw-ay surface  and 
Thelr attitude was that while  it was the responsibility 

design  did not  cause accldents and  that the roads were 
adequately lit to minimise accidents, objects along the 
side of the road were not their problem. After all.  poles 
are  not in the  path of motorists; if pole/vehicle collisions 
occurred it was the fault of the motorist - either he was 
under  the influence of alcohol, or was  reckless,  careless 
or inattentive. Installing breakaway  poles  would  not 
diminish the  number of accidents and might, in their 
view, increase them. 

questions, the Ofice of Road  Safety, Department  of 
In order to alleviate their concern  and to  clarify these 

Transport, commissioned this study on the legal impli- 
cations for highway authorities of using or failing to 
use franglble  or  breakaway poles. 

The investigators, throughout these instructions  to 
advise, have  concentrated on luminaire (street  light) 
poles as the  principal question. The reason for this 
choice  is [hat breakaway luminaire poles have been 
extensively  used in various countries and have been 

found to significantly rcduce fatalities, injuries and 
property damage. 

advise, the investigators have included material relating 
In the concluding section of  these instructions to 

to  three  other types of breakaway devices: sign posts, 
traffic  signals and electric cable-supporting poles and 
asked whether the  same legal principles are applicable. 

The project investigators concentrated on the fol- 
lowing  issues: 

( 1 )  If a frangible or  breakaway pole  were to fall and 
injure a pedestrian  or motorist or cause  property 
damage,  would there  he any  liability on the  part 
of the owner  or controller of the  pole on the 
ordinary principles of  negligence? 

(2) What is the hehavionr of the various types of 
breakaway  or  frangible poles indicated by the 
experience in the jurisdictions  which use them? 
Has  there been any increase in injuries to  or 
damage suffered  by pedestrians or  other motorists 
as a result of a falling column? Are there any 
constraints on their  use which  is  justifiable  by 
experience? 

(3) What is the hehaviour of rigid poles compared to 
breakaway poles? What is the difference in casualty 
and property  damage rates? 

(4)  If a motorist or his passengers suffered injury or 
damage as a result of a collision  with a rigid  pole, 
are there circumslances where  the  owner or con- 
troller of the pole could incur liability on the 
ordinary principles of negligence? 

( 5 )  When considering the answers to questions ( 1 )  
and (4) ,  what authorities in each Australian State 
would be potential defendants? 

( 6 )  What are the legal implications for authorities for 
using or  failing  to use breakaway  designs for other 
types of hazards (e.g.  slgn posts, traffic  signals and 
clectric cable-carrylng poles)? 

The project Investigators have obtained the  data 
necessary to provide answers to questions (2) and ( 3 )  
and have formed tentative conclusions regarding (he 
answers to questions ( l ) ,  (4) ,  ( 5 )  and (6).  The 
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Department of Transport, as part of the project, has to summarise the  literature on this area  and  the 
reanested that counsel in several States be  retained to responses  obtained from highway authorities. 
a d h e  on  the applicability of these tentative conclusions 
to the uarticular  statutorv  framework  in those  several Hazards Posed  by Conventional Rigid  Lighting  Poles 

. .  

States. 
Advice from counsel  will be utilised in the investi- 

gators’ final report to the Department of Transport. 
This report will  be  circulated to road  authorities and 
instrumentalities and  may  be tabled in Parliament. 

STRUCTURE OF  THE INSTRUCTIONS 
TO ADVISE 

In these instructions to counsel to advise, the investi- 
gators have  set out in the first part the  factual  material 

p. 1081, which is the necessary basis for any  con- 
encompassed  by  questions (2) and (3) above (see 

clusions regarding liability. 
In the second part,  the investigators have  attempted 

theoretically incur liability in relation to street lighting 
to identify those Victorian  authorities which might 

on the  four most common categories of roads in the 
state. Counsel is  requested to  advise  whether any 
authorities have been omitted or wrongly  selected. 

In  the  third  part, the investigators have set out 
tentative conclusions regarding liability for owing or 

principles of negligence as applied to the  factual situ- 
controlling street lighting on the basis of the ordinary 

ation  and  statutory  framework  in Victoria. Counsel is 
requested  to  advise  whether  these conclusions are 
theorefically  sound and also wherher there  is any other 
head of liability on which  an  action  could  be  founded 
(e.&  public nuisance, breach of statutory  duly  etc.). 

I n  the  fourth  part,  the investigators have discussed 

signals and  cable carrying poles, for which frangible or 
other types of roadside  furniture: sign posts, traffic 

breakaway  designs are available. The investigators have 
briefly identified the statutory provisions  regarding 

principles of negligence  would  apply to  an authority’s 
control of these devices and  have suggested  how the 

use, or  failure to use these new designs. Counsel is 
requested to  advise  whether these conclusionr are 
correct. 

RIGID POLES VERSUS BREAKAWAY POLES 

As  counsel  may he aware, there is a vast amount of 
literature,  both  Australian  and overseas,  which has 
been  published on the hazards posed  by rigid poles and 
on the alternatives which have  been developed. In 
addition to surveying the literature on this area, the 
investigators sought  comments from jurisdictions where 
alternative types of luminaire poles are in use. A list of 
the organisations  which  supplied information is included 
in an Attachment,  and  it will  suffice to point  out  here 
that  it included  highway  officials of 45  American States, 
Transport  Canada as  well  as the highway departments 
of 5 Canadian Provinces, the New Zealand  Roading 
Authority,  the  Netherlands  Institute of Road  Safety 
Research, the National Swedish Road  and Traffic Insti- 
tute, as wcll as the highway departmcnts of all the 
Australian States, but most importantly  and extensively 
thatofSouthAustralia.Thein~~estigatorshaveattempted 

luminaire poles, whether made of steel, concerete or 
It is well documented  that conventional rigid 

timber,  pose one of the greatest dangers to motorists. 
In terms of all fixed  object collisions, luminaire poles 
rate  near  the  top in terms of accident severity. Studies 
have  indicated  that somewhere  between 33 to 40 per 
cent of all collisions with rigid luminaire poles  will 
produce  a  fatality or injury. A study  conducted by the 

Engineering has estimated that collisions with  luminaire 
University of Melbourne’s Department of Mechanical 

poles in  the  Melbourne  metropolitan  area  account for 
12 fatalities  and 185 injuries annually. 

The Alternative to Rigid  Poles 

Conventional lighting poles result in high accident 
severity because they are rigid, causing a vehicle to 

mass  against a smaller one  is responsible for injury to 
decelerate rapidly. This  rapid deceleration of a  larger 

the occupants.  As the speed of the impacting  vehicle 
increases, so too does the severity of the impact.  Side- 
ways  impacts  with rigid poles  almost  invariably produce 
severe injuries, regardless  of whether  seat belts are 
worn. 

poles is that they yield at  the base or slip off their 
The general principle  behind frangible or breakaway 

foundation on impact,  thus presenting  very little resist- 

thus passes through  the  pole with only minimal  deceler- 
ance to the  impacting vehicle. The impacting  vehicle 

ation  and  the  driver is given an opportunity to recover 
control of his vehicle. 

Researchhas  indicated  that collisions with breakaway 
poles rarely result in an injury  and  that  property 
damage to  the vehicle is dramatically less. A statement 
made to  the investigators by R. W. Sanderson, Acting 
Head of the  Road Systems Department of Transport 
Canada, best  summarises the  societal advantages of 
breakaway poles. As he stated: 

The question of frangible vs. conventional lighting 
poles  has been well documented as tn its benefits in 
reducing the severity of accidents. For speeds of 60 
to 100 km/hr  the severity of an accident is twice as 
high for conventional poles as it is for  the frangible 
design. Similarly, for speeds  of 100 to 110 k d h r  it 
is in the  order of 3 t  times more severe. In line with 
this  reduction in severity there is also a  reduction in 

showed that  the cost  of an accident involving a 
accident costs. T.R.R.L. Laboratory  Report 660 

with an accident  involving a conventional pole. 
breakaway  pole  in  about 20% of the cost  associated 

There  are basically three types of breakaway poles 
which are used in different jurisdictions. The first is 
the frangible pole, which is normally  made of a light 
material such as aluminium or fihreglass, and which 
shears off at the base or bends on impact. The second 
type of pole, the slip-base, is the most  commonly  used. 
It yields to an  impacting vehicle  by the  operation of a 
plate which slips off the base  when the pole is struck, 

type  of pole, which is a relatively new  design developed 
thus  releasing the pole from it foundation. The third 
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in Sweden  and used in  Northern  Europe, is referred  to 
as the ESV pole. It operates on a different principle to 
the shearing and slip-base types in that  the ESV pole 
does not  separate from its base and  remains  attached  to 
the ground. The pole consists of steel  rods spot-welded 
to a thin  shect steel skin. On impact the spot-welds fail 
leaving the thin sheet which deforms in response to the 
impact of thevehicle.  The pole  does not f311 but  rather 
entraps the impacting vehicle. 

Usage of Breakaway Poles 

Northern  Europe, is that  it poses no danger either to 
The advantage of the ESV pole,  which  is in use in 

pedestrians or other motorists because it remains k e d  
to the  ground and does not  fall. It also entraps the 
impacting vehicle without rapidly decelerating it  thus 
preventing the vehicle from hitting  other objects. The 
disadvantage of the ESV pole  is that  after  impact it 
must be completely replaced and has DO salvage value. 
The ESV pole may  be the answer for those locations 

low speeds. 
which there is a high volume of pedestrian traffic and 

Slip-base and frangible poles have been  used for a 
number of years in  the United States, the United 
Kingdom,  Canada,  New Zealand and  South Australia. 
The frangible  pole has the disadvantage of failing to 
yield  when  hit at low speeds and also  generally requires 
total  replacement  after an impact. 

throughout the world. In  the United States, where 
Slip-base poles are  by far the most commonly used 

legislation requires that breakaway  devices be installed 
on federally  funded roads (Hiphwoys Act, 23 U.S.C. 5 
402, 23 C.F.R. 5 1201.4 sec. 12, standards I and J, 
copies of which are found in  an Attachment)  the slip. 
base pole enjoys popularity. The  South  Australian  High- 
ways Department has used these poles quite extensively 
for the last  ten years. The slip-base has the advantage 
of  yielding at low speeds and also costing less in real 
terms because of the  fact that it can often be remounted 
after an impact. 

Because slip-base and frangible poles are designed 
to yield to an impacting vehiclc, concern  has been 
expressed that they could pose a hazard: either they 

injure or cause  damage to a following motorist or his 
could fall and hit a pedestrian or they could fall and 

vehicle. 

Behavionr of Breakaway Poles 

mined by the speed of impact. Research conducted in 
The behaviour of a falling lnminaire pole is deter- 

the  Netherlands and  the United States has shown  that 
it  is extremely unlikely that a pole will fall on the road 
surface. Experiments have shown that where the speed 

pole will rotate above its centre of inertia and  will fall 
of the impacting vehicle is above 35 km/hr,  theimpacted 

in the direction of  movement of the impacting vehicle 

where the speed is less than 35 km/hr that a falling 
and parallel to  the roadway. It is only in instances 

pole is likely to encroach on the  roaduay. 
The use  of safety poles  with either slip-bases or 

frangible features is by no means  novel to the  Common 
Law world. Indeed  their use  is wide-spread and wholly 
accepted throughout  the United States, Canada,  and 

New Zealand, and they are considered neither  contro- 
versial nor exceptional. 

government instrumentalities throughout the United 
The investigators undertook to contact responsible 

States, Canada  and  New Zealand in order  to ascertain 
the  degee of acceptance  that safety poles enjoy, and 
the agencies' expericnces with them. A detailed ques- 
tionnaire was sent to all the States of the United States, 

was feasible only to send the questionnaire to  State 
the  Canadian Provinces as well as to  New  Zealand. It 

resulted in a sample which  is skewed  to  the  use of 
authorities rather  than local authorities.  This has 

safety poles on freeways and  State highways,  as against 
roads controlled by local authorities, hut which none- 
theless  validly indicates the condition of use and limits, 
if any, in  the majority of situations. The questionnaire 
was responded to by 45 of 50 United States Depart- 
ments of  Transport  and Highways, 5 of 10 Canadian 
Provincial Departments, and the responsible Ministry 
in New Zealand. 

United States States responding, 4 of 5 Canadian 
The resnlts of the questionnaire reveal that all 45 

Provinces, and New Zealand  make extensive use of 
safety poles as luminaircs. The responses show a clear 
preference for slip-bases, but frangible poles  of  steel, 
aluminium, and fibreglass are also employed. 

location of safety poles cannot  be stated as systemati- 
The results of the questionnaire regarding limits on 

cally because not  all respondents were able to supply 
full descriptions, The following conclusions  were 
drawn: 

( 1 )  A substantial minority of jurisdictions use safety 
luminaires  without  any restrictions whatever. 

(2) Other jurisdictions, while endorsing safety poles as 
playing a significant role  in minimising the inci- 
dence and severity of accidents, limit their use in 
the interests of safety. Perhaps this attitude is  best 
summed up  in the response by the  Georgia  State 
Traffic and Safety Engineer who stated I'. . . hreak- 
away  lighting  poles are used everywhere without 

by falling poles." 
restrictions unless greater  hazards would he  created 

( 3 )  A minority of jurisdictions do  not employ safety 
poles where  there 1s a high density of  pedestrian 
traffic, or where there is a sidewalk (footpath) 

zone. 
which  is  usually indicative of a pedestrian safety 

(4) Some jurisdictions only employ safety luminaires 
on streets on which the speed limit is above a 
specified  figure. The figures vary between the 
equivalent of 50 km/hr to 75 km/hr with the most 
common  figure the equivalent of 65 km/hr. 

I S )  Some jurisdictions, due to financial constraints, 
cannot generally replace all existing  rigid poles 
with safety poles, and indeed a small minority find 
themselves unable to use safety poles in all new 
developments. These jurisdictions tend  to use the 
poles in those areas which they perceive to he the 
most hazardous locations, e.g. intersections, where 
the pole is especially near  the  running  lane,  or a 
location identificd as a "black spot" dne  to previous 
collisions. 
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statistical evidence of a safety pole  having  caused an 
All jurisdictions were asked whether  they had  any 

injury to another  motorist or pedestrian  as  a result of  a 
secondary accident, that is, being  dislodged  by a  motorist 
and falling upon,  or  dangerously  obstructing the path 
of, someone other  than  the occupants of the impacting 
vehicle. 

Not  one jurisdiction indicated that  such  an event had 
occurred.  The only record of any  secondary  accident 
occurred in New Jersey  where a bulldozer had knocked 
over a pole, fatally injuring a  construction worker. The 
clear pattern to emerge from the responses of the over- 
seas jurisdictions, some of whom  have had  the safety 
poles in  operation for up to two decades, is that  they 
greatly lessen personal  injury  and  property damage, 
and  do  not cause  secondary accidents. 

may  be a  theoretical risk, based on research experi- 
It is important to bear  in mind that  although  there 

ments, of a  falling  column injuring a  pedestrian or 
causing damage or injury to a motorist, the possibilities 
of  it doing so are  remote. Research  has  shown that 
pole/vehicle collisions are generally more likely to 

light. 
occur at times  when  pedestrian and traffic volumes are 

expressed  concern at the theoretical possibility and 
Nevertheless,  some of the jurisdictions contacted 

have built in constraints on the locations  where  hreak- 
away  poles are used, both in terms  of prevailing traffic 
speeds and  pedestrian  traffic. 

STATUTORY PROVISIONS CONCERNING 
STREET  LIGHTING  IN  VICTORIA 

Counsel  is  requested to  consider  the  statutory  pro- 
visions  regarding  control over street  lighting in Victoria 

In relation to Victoria, only  the  four most  common 
with  a  view to selecting and determining  defendants. 

classes  of  roads are  considered residential streets and 
roads, main roads, State highways, and freeways. 

Generally, control over public  roads in Victoria is 
vested either in the  Country  Roads Board or in the 
local council of a municipality in which the  road is 
located. ( A  list of the relevant statutory provisions and 
a  summary thereof are contained in an  Attachment.) 

streets which are under the  control of the  local council 
Control over public roads  ranges from residential 

to freeways  which are exclusively under the control of 
the Country  Roads Board. In between are  the categories 
of main  roads  and  State highways  which are mainly 

there is involvement  by both  the local council and  the 
controlled  by the Country  Roads  Board  hut  in which 

electricity aothority in aspects relating to street lighting. 
These categories are examined in more detail below. 

Residential Streets and  Roads 

Statuto? Framework 
By the term residential streets and  roads are meant 

those roads which are not declared under the provisions 
of the Country  Roads  Act 1958. This  category  includes 
a range of streets, made or unmade.  passing through 
residential or  commerciaVshopping areas. \r.ith low or 

middle  range  speed limits, to open roads where the  State 
maximum speed limit is permitted. 

agement  of  these  roads,  having the  power to “make 
Generally, the local council has the care  and man- 

improve and  maintain”  and the duty to keep open for 
public  use and  free  from  obstrnction. (Local  Govern- 
ment  Act 1958, sub-ss. 535(l), ( 2 )  and 553(1) . )  The 
materials of these roads, the erections placed  thereon 
and  the scrapings  thereof  belong to  the council. (Local 
Governmenf  Act 1958, s .  551.) 

lighting of these streets or may contract with another 
The council is empowered to erect  lamp posts for  the 

body to do so and to vest them in the  local council. 
(Local  Government  Act 1958, sub-s. 687(2).) If these 
fittings are damaged, the electrical undertaker or  the 
State Electricity Commission is empowered to recover 
payment for damage caused  which is enforceable  in the 
Magistrates’ Court. (Electric  Light and P o w r   A c t  

s. 107).  
1958, s .  52; State  Electricity  Commission  Act 1958, 

Operation 
The  normal practice is that the council  determines 

whether or  not to hght  a  particular  area  and if it 

the State Electricity Commission or electrical under- 
decides  upon street lighting, it  then  refers the  matter to 

taker which  draws up  plans for  the location  and design 
of  the lighting which are  then  sent  hack  to  the council 
for approval. The State Electricity Commission (or 
undertaker) is generally  responsible for  the installation, 
maintenance and  operation of the street lighting, for 
which the council  pays. 

When  a fitting is damaged,  it is the  State Electricity 
Commission or electrical undertaker which is notified 
and  effects  repairs  and assumes the responsibility of 
recovering  compensation from  the motorist for  the 

State Electricity Commission is included as  an  Attach- 
damage caused (A sample letter to a motorist from  the 

ment.)  The council  will rarely have  actual  notice  that 
one of their fittings has been  damaged  (although if the 
State Electricity Commission is the council‘s agent, then 
the  council will have constructive notice).  The council 
may he advised of  the accident, indirectly, by the  Road 
Safety and Traffic Authority  in its quarterly reports, if 
personal  injury or a  fatality result from  the accident. 
This  knowledge may he of importance in determining 
whether the council  has a duty of care in the  particular 
circumstances and  whether  there  has been a  breach  of 
that duty. 

clnsion, given that  a negligence  action  might lie in 
The investigators have  formed  the tentative con- 

appropriate circumstances, that  the  appropriate  defend- 

would he the local council and/or  the State Electricity 
ants in respect of street lighting on this type of road 

Commission (or electrical undertaker).  The local 
council  could  he liable on the  grounds of its ownership 

he liable because of its agency relationship with the 
of the pole. The State Electricity Commission  could 

council, or alternatively because it exercises control 
over the lighting and might  he classified as an occupier. 

Counsel is requested to advise  whether,  and on what 
bmis, the local council and the  State  Elecfricify Corn- 
mission would be appropriute  defendants. 
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Main Roads  and State Highways 
Statutory Framework 

responsibility of the  Country  Roads Board but there 
Generally, main roads and State highways are the 

responsibility of declaring which roads shall  be main 
are areas of shared responsibility. The Board has the 

roads and  ujhich State highways. (Country Roads Act 
1955, ss. IS, 70. )  The Governor in Council by Order 
pnblished in  the Government Gazette shall confirm 
such declaration. 

regarding State highways  cxcept  in relation to cost- 
Local councils have no financial responsibilities 

shared street lighting,  hut  councils are required to 

Act 1958, sub-ss. 72(1), (2) and (5) ,  s.24.) 
maintain main roads within their area. (Counrr?. Roads 

Local councils are given the  same powers  over main 
roads  and State highways  as over other public roads in 
their area, exccpt where inconsistent with Part I1 of 
the Country  Ronds Acl 1958. (Country R0ad.r Act 
1958, ss.64, 71.) This means, in effect, that  local 
councils have very fcw  powers in relation to main roads 
and State highways  because Part I1 of the Country 
Roads Act 1958 specifically empowers the Board to 
undertake certain things. On the other  hand,  the 

regulation, any right, power, protection, privilege or 
Govcrnor in Council  may confer upon  the Board by 

obligation  relating to the construction or maintenance 

on a council hy any Act relating to local government. 
of main roads or State highways  which are conferred 

(Cormfry Roads  Acf  1955, ss. 68, 78.) 

indicate that primary responsibility for main roads and 
The provisions of the Colrntry  Road5 Act 1958 

State highways  vests  in the Board. The materials of 
main roads and State highways,  erections placed thereon 
and the scrapings  thereof are deemed to belong to the 

The Board is  given general powers of supervision over 
Board. (Country Roads Act 1958, sub-s. 43(2), s .  71.) 

main roads and State highways, e.g. power to apply to a 
Magistrates' Court  for  remorpal of trees which obstruct. 
(Country  Roads  Act 1958, sub-s. 5 5 ( 1 ) ,  s .  74.) The Act 
also provides that  any person who places  an obstruction 
on  the roads without the Board's  consent or other lawful 

Act 1958, ss .  53, 74.) The Act also provides that any 
authority shall  be liable to a pendty. (Cozmtr). Roads 

person who  damages or interferes wlth any roadside 
fixture, including street lights, shall be liable to a 
penalty. (Country  Roads  Act 1958, ss. 5?A, 74.) 

The Board is  responsible for initiating action to 
have street lighting installed on those  sections of main 
roads and State highways  which, in the opinion of the 
Board, require to be lit. The Board must  initlate  this 
action and, once initiated, it is  the duty of the Board 
to obtain approval from  the Street Lighting Committee. 
(Country Roads A c f  1958, ss. 1128, 72B.) 

The Street Lighting  Committee's function is to deter- 
mine a minimum level of street lighting; to examine 
plans and, where the lighting provided is not lower than 
the  standard,  to approve them; to resolve  problems or 
disputes  associated with street lighting schemes; and 
generally to  do whatever is required by the Act. 
(Country Roads  Act 1958, s. 72A.) 

The role of the Street Lighting Committee is to 
approve the  scheme so as to enable cost-sharing to  take 

place.  Once approvcd, the  costs of installation. main- 
tenancc and operation  shall be shared one-third each 

Commission (or electrical undertaker). (Counfry Roads 
by the local council, the Board and the State Electricity 

Act  195S, s. 112B, suh-s.72(5).) 
There is nothing in  the Act which suggests that  the 

Country  Roads Board enjoys any unusual immunity 
from suit  and  in fact I t  would appear  that the  possibility 
of liability is envisaged. (Country Roads Act 1958, 
s .  62.) 

Oprmtion 

There are two types of street lighting on main roads 
and Srate  highways:  cost-shared  lighting,  which is  of a 
standard determincd by the Street Lighting Committee, 
and council-controlled street lighting which is  below 
the standard. 

(i)  Lightins below the standard 
It would appear  that local councils  may  provide 

street ligbting  which is below  the standard of street 
lighting required for cost-sharing purposes. In this  case, 
the street lishting is the responslbility of the local 
councll in  the same  manner  as for ordinary street 
lighting on roads directly  controlled by them. It would 
secm to be normal  practice for the local council to 
obtain  the consent of the Board before placing street 
lighting on a main road or State highway. It is unclear 
whether this is just practice or because the Board's 
consent  is required. Counsel is referred  to the Colrntry 
Roads  Act 1958, s .  53. An interesting contrast is pro- 
vided  by s .  106 which  relates to freeways. 

It is tentatively suggested that  in relation to non- 
cost-shared street lighting placed  by a council on a 
main  road or State highway,  given that a negligence 

appropriate defendants would  be  the local council and 
action might lie in appropriate circumstances, the 

the electricity authority in  the same manner as for a 
street directly under the control of the local  council. In 
additlon, the investigators  suggest that  the  Country 

because the pole,  being an erection, is deemed to belong 
Roads Hoard would be an  appropriate  defendant 

to them under the  provisions of sub-s. 43(2) and s .  74, 

placement. Coanrel is requested fo  advise  whether  this 
and also because they have, presumably, authorised its 

conclusion ir well-founded. 

(iij Cost-Shared Lighting 
The Board is required to initiate action to ensure 

that  those sections of main roads and  State highways 
which require to be  lit (as determined by  the Board) to 
the standard, are so Ilt. The Board does this  by entering 
into negotiations with the  appropriate  local council. 
After preliminary agreement, the  State Electricity 
Commission is requested to draw up plans for  the 
installation's  design. These plans  then  have to he 
approved by the Board and the local council. When 
this  has  been done, the  Street Lighting Committee is 
requested to approve the installation for cost-sharing 
purposes which then results  in the cost of the street 
lighting (installation, maintenance and operation) being 
borne one-third each by the local  council, the Board 
and the State Electricity Commission or electrical 
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undertaker. All three bodies at some stage  have 
The investigators have posed the following  questions: 

approved the design  of the lighting and  the  plans for 
its location. It is the  understanding of the investigators 
that the Street Lighting  Committee in  the past has been 
concerned primarily with the question of the intensity 
of the illumination  as they  did  not consider that  their 

safety aspects relative to design. 
terms of reference were  wide enough to encompass 

As  with street lighting under council control, the 
State Electricity Commission or electrical undertaker 

noticed.  They  take all the necessary action to recover 
is the body to whom collisions with street lights are 

from the motorist  under the provisions of the Electric 
Lisht and Power  Act 1958 and  the State  Electricity 
Commission  Act 1958. 

should liability arise in respect to this category  of  street 
The investigators have tentatively concluded that 

lighting, the three bodies - the local council, the Board, 

would be  appropriate  defendants. Counsel  is  requested 
and  the  State Electricity Commission (or undertaker) 

to advise whether this  conclusion is sound. 

Freeways 

Statutory  Framework 

Roads Board. The Board  declares that  a  road is a 
Freeways are  under the direct  control of the  Country 

freeway  and publishes that resolution in  the  Govem- 
ment  Gazette. (Country  Roads  Act 1958, s .  101A.) 
Unlike  other categories of roads, no Order  from  the 
Governor in Council is required. The Board is solely 
responsible for  the construction of,  improvements  to, 
or maintenance of freeways. (Country  Roads  Act 1958, 
sub-s. 99(1).) Councils  have no financial responsibilities 
in  relation to freeways. (Country  Roads  Act 1958, 
s. 103.) 

The general powers  which the  Country  Roads  Board 
has  in  relation to main roads  and  State highways, it 
also has in relation to freeways. (Country  Roads  Act 
1958, s .  101.) The materials of freeways, the scrapings 
and erections thereon belong to the Board. (Country 
Roads  Act 1958, s. 101.) Local council rights also exist 
except  where  inconsistent  with the provisions of the 
Country  Roads  Act.  (Country  Roads  Act 1958, s .  101.) 

The Act expressly prohibits  the placement of any 
fixtures on or along the  road by  any person or other 
body without the written  consent of the Board. 
(Country  Roads  Act 1958, s .  106.) 

Operation 

which have  breakaway poles. The Board installs slip- 
Freeways are currently the only  roads in Victoria 

base  poles for lighting on freeways where the location 

fence, or sutficient set-back in  the case of high mast 
is without other  protection (e.g. guard-rail or safety 

lighting). 
On older freeways, the  State Electricity Commission 

was  responsible for the installation and  operation of 
the  street lighting, hut on newer works, such  as the 
Eastern Freeway, the Board  has assumed responsibility. 
When  an accident  occurs which  damages lighting on 
a  freeway, the Board's  regional  office is notified and 
the Board attempts to recover  the cost from the driver. 

the Board would be the  appropriate  defendant. Counsel 
The invcstiEalors suggest that should liability arise, 

is requested  to  advise  whether this  conclusion  is correct. 

LABILITY IN NEGLIGENCE OR NUISANCE 
FOR USING OR FAILING TO USE 

FRANGIBLE  POLES 

dealing  with the question of liability in respect of poles 
The investigators have examined reported cases 

along or on the  road with a view to determining whether 

failing to use a breakaway pole. 
any liability could attach to an  authority for using or 

Although  the investigators are of the view that  the 

damage  suffered as a result of a pole-vehicle collision 
appropriate cause of action in respect of injury or 

would be negligence,  consideration has also been  given 
to the question of public nuisance. As explained in  the 
succeeding section, some  writers  have suggested that 
the placement of a non-breakaway pole along the  road 
might constitute an actionable  public  nuisance, and this 
area is briefly examined. 

whether an action framed  in negligence and  brought 
Iu this section, the investigators have considered 

by a  party  who was  injured or suPiered damage as a 
result of a pole-vehicle collision would  have  any chance 
of  success  against a road  authority which  installed,. 
maintained or controlled the pole. 

Liability in Negligence 

Counsel is requested  to  consider  whether  any o f  the 
Victorian instrumentalities mentioned earlier  could 
incur  liability in negligence for installing a  breakaway 

pedestrian  or  causes  damage  to  the  property o f  a third 
device  which,  when  impacted,  falls and  injures a 

party.  Alternatively, counsel is requested  to  advise 

a  location where a  breakaway  device  would  be  better 
whether  an instrumentality which installs  rigid poles in 

suited could incur  liability  in negligence for  injuries to 
the  motorist  or his passengers. 

The investigators are of the opinion that  the answer 
in both  instances can be determined by reference to the 
ordinary principles of negligence. In their view there 
are only two  areas of difficulty which require close 

much on  the facts surrounding a particular  situation. 
examination and the answers to these depend very 

The first relates to the question of  whether or  not  the 
conduct engaged in (i.e. the installation of the hreak- 

of a  duty of care. In other words,  would a reasonably 
away or rigid device) constitutes evidence of a  breach 

prudent  road engineer,  with a  proper  consideration of 

particular location? 
all the factors,  have installed such  a device in that 

the extent to which a  court will  review a decision of a 
The second area of difficulty  which  is of concern is 

statutory  authority  regarding the installation of a 
particular type of pole. If an authority considered all 
relevant factors when  reaching a decision, will a  court 
impose liability for a wrong decision, i.e. an  error of 
judgment?  These two  questions arc considered in  a  later 
part of this section. 
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(i) Is there a duty of care on the  part of  road 
authorities to motorists or pedestrians? 

(ii)  How is conduct evaluated in order to determine 
whether there  has been a breach of duty; what is 
the standard of care required of a road  authority? 

(iii) How is the question of causation dealt with? 
(iv) Will a court look behind the decision of the road 

authority to determine whether relevant consider- 
ations were taken into account? 

There has been some suggestion by American legal 
writers that the failure by a road authority to use the 
safest possible  devices  along the  road might constitute 
negligence. (For a discussion of this question, counsel 
is referred to Fitzpatrick, et al . ,  The Law ond Roadside 
Hazards, (Michie, 1975) particularly pp. 176-295; 
Hricko, “Roadside Hazards - Responsibility and 
Liability”, Federaiion of  Insurance Counsel  Quarterly, 
3-13, extractsfrom which are found in  an Attachment.) 

lowing jurisdictions: United States, United Kingdom, 
The investigators looked at reported cases in the  fol- 

New Zealand, Canada and Australia in  an attempt to 
find authority for  the proposition that a road authority 
might he liable in negligence for failing to use the 
safest design of roadside fixture. Although nothing  was 

American decisions (which dealt, for the  most part, 
discovered  which  specifically stated this, a number of 

with private utility companies) have  suggested that this 
is a logical  development. 

of  the Court of Appeal which dealt with an analogous 
The investigators refer counsel to a recent decision 

situation. In Levine v. Morris [1970] 1 All E.R. 144, 
the liability of a road authority for negligence  in the 
siting of sign posts was  discussed. In this action on 

Court held that  the driver was negligent in driving and 
behalf of an injured and a deceased passenger, the 

the Ministry of Transport was  negligent in the siting 
of the sign posts  which  the driver struck. Liability was 
apportioned 75 per  cent  to  the driver and 25 per cent 
to the Ministry. 

(Counsel may  wish to  refer to case  notes written: 
Poole, ”Responsibility of Highway Authorities for 
Traffic Hazards”, New  Law Journal ( 6  November, 

Signs”, 64 Qld. J.P., 107-109. Counsel may also  wish 
19751, 1059-1060; “Negligence  in  Siting Highway 

to refer to Moore v. Woodman [19701 V.R. 577, where 
it was alleged that a tramways post  was  negligently 
sited or constituted a nuisance. Although the question 

ments the Tramways Board was required to disclose 
which was in  issue  was whether in an affidavit of docu- 

the existence of reports relating to previous accidents 
at  that site, there  are some interesting remarks by 
Gillard J. at 580.) 

to the situation of a luminaire pole. The question of 
The facts of Levine Y. Morris can be easily adapted 

the design of the pole is just another  factor to be taken 
into consideration in relation to location. In Levine Y. 
Morris, Russell, Sachs and Widgery L.JJ. had no 

of Transport, when siting the signposts, were under a 
difficulty  in  arriving at  the conclusion that  the Ministry 

duty to motorists who might leave the roadway to take 
reasonable care not to impose  unnecessary hazards to 
their safety. 

only duty was to erect a visible sign and that they were 
The argument put  forward by the  Ministry that their 

under no duty to conslder whether the sign  posts them- 

SachsL.J. stating (at 148) that  the argument was “quite 
selves constituted a hazard was  rejected  by the  Court, 

untenable”. His Lordship pointed out  that  it was a well 
known risk that motorists  might  leave the carriageway, 
oftenthroughnofault of their own. He stated (at 148): 
“The chances of such  accidents happening ought always 
to be borne in mind by  the Ministry, and  the extent of 
those  chances ought to be assessed.” 

Sachs  L.J.  limited  thls duty, in  the case of signs off 
the carriageway, to those situations “where the confi- 
guration of  the road makes it foreseeable that  there is 
that type of  above-average  risk of serious accident 
which is now  under consideration” (at 148-9). 

bas a duty to motorists,  in  some circumstances at least 
Their Lordships having agreed that a road authority 

those  devices which might constitute a hazard, con- 
(e.g. a dangerous stretch of  road),  to site with care 

sidered the question of what conduct would amount to 
a breach of this minimum duty of care. 

sob-standard for  the posted speed and had a deceptive 
In Levine 1’. Morris, the roadway in question  was 

gradient. As  Sachs  L.J. pointed out (at 149): a skilled 

perhaps not  lhe fullest degree of skill” mlght leave the 
engineer would have foreseen that drivers “who had 

road, particularly III wet weather. There was  evidence 
that the group engineer, the divisional engineer and 
the county SUNCYOI had considered that  the sign posts 
were badly  placed and likely to cause serious injury  if 
a motorist collided with them. (There  was  also  evidence 
of other accidenls  having occurred at  that  location.) 

Thefactthat an alternativeand equallyvisihlelocation 
was  available was of importance in determining whether 
there was a breach of duty. As Russell L.J. sated 
(at 152): 

If a choice of sites is available, both consistent with 
the  proper functioning of the sign, then, in my 
judgment, the duty of reasonable care requires that 

probability of a vehicle  leaving the road and passing 
consideration be given to the question of  relative 

over one site rather  than  the other. 
Widgery L.J. indicated that consideration should 

have  been  given to the risk of collision and  that a 
competent engineer should have formed such views 
and would have acted on them. As His Lordship stated 
(at 1 5 1 ) :  

I conclude on the evidence that it was the duty of 
the responsible engineer when siting this sign to 
consider the risk of collision as one of the  factors 
affecting its  siting. If this had been done by any 

have inevitably  recognised  both a serious hazard 
competent engineer, i t   seem to me that  he would 

parative  ease with which that hazard could be avoided 
presented by the sign in that position, and  the com- 

by the resiting. It seems to  me  that  the  failure  to 
consider those matters and  to reach  that conclusion, 
and having reached that conclusion to  put it  into 

plaintiffs rely in this  case. 
effect, constitutes a breach of duty  on which the 

Their Lordships had no difficulty in finding that  the 
sign  posls were responsible for  the damage suffered by 



the  plaintiffs. Sachs L.J. dismissed the matter briefly 
(at 150) : “The accident  was of a type that  one would 
expect in had  weather on this substandard  road,  and 
to my mind that ends the matter.”  Widgery L.J. agreed 

just the kind  of risk which had  made the siting of  the 
(at 152) stating  that “. . . the accident arose  out  of 

sign dangerous”. 
But  Widgery L.J. envisaged that collisions could 

occur which  would he  too remote to be within the 
foreseeability of a  road engineer. As His Lordship 
stated (at 152): 

I fully accept that, notwithstanding the negligence 
of the designer, he would not  have been liable to a 
motorist  who collided  with the sign for some  reason 

had justified the conclusion that the siting of the sign 
wholly unconnected with the  particular risks which 

was dangerous. 

The Ministry put  forward  a final argument which  is 
of importance  in the light of later decisions  regarding 
the negligence liability of statutory authorities. (Counsel 
is referred to Anns  and  Others v. London  Borough of 
Merton [1977]  2 All E.R. 492; Takaro  Properties  Ltd. 
v. Rowling [1978] 2 N.Z.L.R. 314. For comments on 
the  former, counsel is referred to Craig, “Negligence in 
the Exercise of  a  Statutory  Power”, 94 L.Q.R. 428, 
and Seddon, “The Negligence Liability of Statutory 
Bodies: Dutton Reinterpreted”, 9 Fed. L.  Rev. 326.) 

question of siting and  that, at most, their decision  was 
The Ministry argued  that  they  had considered the 

was no evidence to suggest that  such an appreciation 
an  error  of  judgment,  The  trial judge stated  that  there 

had been made  and  that the Ministry had failed to call 
witnesses who had been  involved in  the decision and 
that  therefore  the Ministry had failed to substantiate 
the point. 

Sachs L.J. reviewing the  trial judge’s findings that  the 
Sachs and Widgery LJJ .  considered this question. 

Ministry had brought  forward no witnesses to substan- 
tiate  the  point,  stated (at 150): 

In those circumstances, it is not  open to  the Ministry 

for no one  embarked on judging at all; one  cannot 
to say that  the siting was only an error of judgment, 

have an  error of judgment when no judgment  has 
been attempted. 

Widgery LJ.  pointed out  that  there  are  often con- 
flicting considerations of both efficiency and  safety 
which it is proper  to consider, His  Lordship went on to 
say (at 151): 

. . . if a  competent engineer  designing a highway had 
weighed all these  conflicting  considerations and come 
to a conclusion on them, the court  should  be extremely 
slow to  take  a  different view. 

It is clear from  the  judgment  of Sachs L.J. at least 
that  the  burden of proving that relevant  considerations 
had been  taken  into  account  lay  on  the Ministry. If 
they do not  substantiate this claim then  they  cannot 

What is unclear is whether the result would have been 
state that they committed a  mere  error of judgment. 

different if the Ministry,  by calling witnesses  involved 
in  the decision-making,  could  show that they had  taken 
all the  factors  into consideration. 

findings in Levine v. Morris would he expressed in the 
The investigators have  some doubt as to whether the 

same  manner  as  a result of the recent House of Lords 
decision in Anns v. London  Borough of Merton [19771 
2 All E.R. 492. Although  the investigators are of the 
opinion that the  House of Lords’  decision  will not 
affect  the existence of liability in respect  of street 
lighting where it is the result of a  statutory  duty (ex.  
as in the case of cost-shared lighting on main  roads 
and  State hlgbways,  where the  Board is required to 
light the  street to an approved  standard where the 
Board thinks necessary),  but  it  may  he of importance 
where the  road  authority  has only a  statutory power to 
light the streets (e .& residential streets where the 
council has  the power to erect  street  lights). 

In Anns case their  Lordships held that  there was a 
difference between statutory duties carried  out negli- 
gently and  statutory powers carried out negligently. 
Lord Wilherforce stated (at 503) that:  “. . . in the case 
of a powcr, liability cannot exist unless the act com- 
plained of lies outside the amhit of the power.” His 
Lordship also stated (at 501): 

A plaintiff complaining of negligence  must  prove, the 
burden being on him, that  action  taken was not 
within the limits of a discretion bona fide exercised, 
before  he can begin to rely on a  common  law  duty 
of care. 
If this dictum is applied literally, in relation to 

authorities which have  statutory powers to light as 

plaintiff to show that the authority  acted outside  its 
opposed to duties, lhen  it may he necessary for  the 

powers before any  negligence liability can  attach. This 
would not,  in  the investigators’ view,  be an  unsur- 
nlountable  burden as in most  cases the failure to utilise 
the safest design of  street lighting would more  than 
likely he  the result of a  failure to exercise discretion or 
taking into  account irrelevant considerations, both  of 
which  would render  the decision outside power. 

situation under examination here as  the  facts in Anns 
I t  may well  be that Anns case is not relevant to the 

case relate to an omission to  act which  was contrary 
to the authority’s own rules. In  the situation  under 
consideration, it is the negligent acts of a  road 

is under consideration, not its failure to light the 
authority in adopting  a design for  street lighting which 

streets. 

Some  Hypothetical Situations 
The  investigators  pose  four  hypothetical situations 

authority  could incur liabiliry in  negligence for  the type 
which  ?nay asmi  counsel in advising whether  a  road 

o f  design of a luminaire pole installed along the road. 
The investigators’ tentative conclusions are detailed at 
pp. 117-118 below. 

(i) A breakaway luminaire pole installed on a  free- 
way  with a speed limit of 100 km/hr is struck by 
motorist A. The pole faus across the offside lane 
and damages a car being driven by motorist B. 
B sues A for the  damage which the falling pole 
caused to his car. Is A well  advised to join the 
Country  Roads Board on the  grounds  that placing 
a breakaway pole  along  a freeway constitutes 
negligence? 
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(ii) A breakaway ltminairc pole installed on a main 
road with a speed limit of 45 kmlhr IS hit by 
motorist C.  The pole falls  and injurcs a pedestrian 
D who  is  walking along the footpath. D sues C 

Country  Roads Board, the local council or the 
whose insurance company  wants to join the 

State Electricity Commission on the grounds ihat 
placing a breakaway pole along a main road which 

negligence. 
has a low  posted speed and a footpath constitutes 

(iii) A conventional timber  luminaire pole installed on 
a State highway  with a speed limit of 60 kmihr is 
hit  by motorist E. His passenger F is seriously 
injured. F sues E and E's insurer wishes to join 
the  Country  Roads Board, the local council andior 
the State Electricity Commission for negligence in 
jointly maintaining a rigid pole. It can  be estab- 
lished that if E's car  had hit a breakaway pole 

injured as he was wearing a scat belt. 
instead of a rigid onc, F would not have been 

(iv) A conventional timber  luminaire pole installed on 
a State highway  with a speed limit of 45 kmihr is 
struck by motorist G who, although uninjured, has 
his car severely damaged. G wishes to bring an 
action against the  Country  Roads Board, the local 

for negligence in jointly maintaininz a rigid  pole 
council and/or the State Electricity Commission 

in a srtuation where it is likely to be struck and 

Commission  Tcquests G to pay  for  the  damase 
cause injury and  damase. The State Electricity 

caused  to  the pole, which he refuses to do. The 
State Electricity Commssion proceeds against G 
under s. 52 of the Elect,ic Light m d  Power Act 

to his car. 
1958. G counterclaims for the amount of damage 

In sitrrnfionr (ij to (iv) would the conclusion be 
di.fiereni i f  the driver lefr the road negligently? 

In relation to the  four hypothetical situations posed 

that liability could he determined in the following 
above, the investigators have tentatively concluded 

manner: 

Situntion (ij 

have obtained answers to questionnaires from jurisdic- 
The investigators, as mentioned in an early section, 

tions where  frangible poles are in use regarding the 

experimental  research  which has  been conducted. The 
behaviour of  such poles and  have examined reports on 

investigators have found  that  such poles do not  fall on 
the travelled way  unless  hit  at a speed helow 35 km/hr. 

It could he argued by the Board  that,  although it 
owes a duty of care to motorists who may be in  the 
vicinity when a frangible pole is hit, the type of 
accident described in situation (i) is not  reasonably 
foreseeable. 

deciding on the type of lighting to install on the 
Alternatively, the  Board could point out that when 

freeway, it  had given consideration to the  remote 
possibility of a frangible pole falling after  impact and 
causing damage to a motorist, but decided that  the use 
of frangible poles would  lessen the  frequency and 
severity of fatalities, injuries and  damage on that  free- 
way  which  outweighed the remote possibility of a 

falling polc  causing  damage. It is  unlikely that a court 
would hold  that the installation of frangible poles in 
thcse circumstances constituted a breach of the Board's 

of an accident. 
duty of care to motorists uho might  he in the vicinity 

Sifimtiorl (ii) 
The investigators' research has failed to disclose  any 

instance where a pedcstrian has been injured by a falling 
pole.  Nevertheless, some jurisdictions feel that  con- 
straints ln using frangible poles are justified where the 
speed is helow 35 to 40 mihr (56-64 kmihr) or where 
there is a footpath  or the likelihood of pedestrian 
traffic. Other jurisdictions, notably South Australia, 
feel that few constraints are justified and use them in 
all areas under their control. (Areas of  hlgh pedestrian 
volume such as Adelaide are  not  under  their control.) 

possible to arguc that it is not reasonably foreseeable 
In relation to this hypothetical situation, it  may  he 

that a pedestrian would  be hit. This might he success- 
ful. Alternativcly. it  would be  open to the Board  to 
argue  that it had conbidered  this  risk but, as in the 
case regarding freeways, had decided that the benefits 
outweighed the risks. Again, it  is  unlikely that a court 
would find that their conduct constituted a breach of 
duty to pedestrians who m~ght he In the vicinity. 

Situntion (izi) 

rarely canse injnrics to car occupants. On  the  other 
It is accepted that collisions  with  breakaway  poles 

hand, research conducted by the University of Mel- 
bourne and many others suggests that rigid conventional 
timber poles pose a grave danger  to a motorist who 
leaves the road. The likelihood of an occupant receiving 
an injury in such an accident is high. Although the 
motorist leaves the roadway for reasons unconnected 
with the pole, the  fact that a collision with a rigid pole 
aggravates injury should be  sufficient to allay any 
doubts regarding causation. 

The Board  would not he able to deny that it  owed 

larly if the pole is located near to  the travelled edge or 
a duty  of care to motorists who leave the road, particu- 

if it IS a sub-standard  road. 
If the Board  were able  to  state  that it had con- 

sidered the question of placing a frangible  pole  but had 
rejected it  on the grounds  that it exposed others to 

not have the financial resources to do so, it is unlikely 
greater danger or on the grounds  that the Board  did 

that its condnct would  be found  to constitute a breach 
of duty. 

road engineer, had simply decided that a rigid pole was 
On the other  hand, if the Board, through its relevant 

appropriate, and  thus failcd to exercise its judgment on 
the matter, it  is  likely that its condnct would con- 
stitute a breach of a duty of care. The likelihood of 
the plaintiff succeeding would  he enhanced if there 
was evidence of previous accidents  at  the  particular 
spot  of which the Board had notice. 

Siruntiorf (iv) 
The answer to this situation is the same as for 

situation (iii) except  that the conduct of the claimant 
motorist would  become more of an issue.  Assuming 
that his conduct was not negligent or that it was only 
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marginally so and that  the roadway cxhibited features 
similar to that in Levine v. Morris, he might be able to 
succeed in  having  his loss apportioned against the 
Board. 

decisions on the meaning  of s. 52  of the Electric  Light 
The investigators have not found any reported 

and Power  Act 1958. This provision originated in the 
EIectricLight and Power  Act 1896, s. 50. Counsel may 
wish to refer to Burgess v. Morris (1897) 61 J.P. 553 

Both of these decisions  involved  equivalent  provisions 
and Ashton v. Eccles  Corporation (1906)  71 J.P. 55. 

in English  legislation. The investigators conclude that, 
irrespective of the cause of the collision, there would 

other words, a motorist is strictly liable for  any damage 
be no defence to an action brought  under s. 52. In 

done to a pole. 

priate circumstances, a road authority might incur 
The investigators  have  suggested that, given appro- 

liability for failing to use breakaway light  poles. On the 

circumstances,  given the  actual behaviour of these 
other hand, the investigators find it  difficult to imagine 

poles, where an authority would incur liability for using 
a breakaway pole which falls and injures a pedestrian 

that  the crucial question will  be the consideration given 
or motorist. In both  instances, the investigators  suggest 

the alternatives available to minimise danger, whether 
by an authority, when erecting or replacing poles, to 

that be re-location or design. 

Roads  Board, the  State Elecfricity  Commission  andlor 
Counsel is  requested to advise  whether the Country 

a local  council c o d d  incur  liability for (i) maintaining 
u rigid pole  which is impacted  by  a  motorist causing 
injury or damage  and ( i i )  maintaining a  breakaway 
device  which on impact  falls and injures a  pedestrian 
or  motorist. 

Poles as Public Nuisances 

other hazardous objects could, because they are  an 
The investigators have considered whether poles or 

ohstruction on a public highway, constitute an action- 

explained  below,  have considered this a possibility. 
able public nuisance. Some American writers, as 

The importance of an action for public nuisance is 
two-fold: (i)  the relative unimportance attached to the 
motorist’s conduct  and  (ii)  the possibility of being able 
to obtain an order for  the removal of a hazard. 

The investigators are of the opinion that  the law 
relating to public nuisance in Australia is  that  statutory 

nuisance. Counsel is referred to R .  v. United  Kingdom 
authorisation is a defence to an allegation of public 

early  authority which stands for the proposilion that 
Electric  Telegraph Co. Ltd.  (1862)  9 C.C.C. 174, an 

a pole placed at  the side of the  road is an obstruction 
even though  it does not hinder  the  free passage of 
traffic  and constitutes a public  nuisance if placed  with- 
out lawful authority. (Counsel is also referred to R. v. 

and Meston, The  Law  Relating to Nuisances, [Sweet 
Train and Others (1862)  9 C.C.C. 180, and to Pearce 

and Maxwell, 1926), pp. 115-182, particularly 135-136.) 

Victorian Full  Court where the plaintiff  alleged both 
Counsel is referred to an early  decision of the 

negligence  and  nuisance  in  respect of the placing of a 

guide post with  which  his horse collided. The  Full 
Court  thcre  statcd: 

No presuinption of a nuisance legitimately  arises 
from  the mere fact  that posts have been  placed by a 

management, for  the protection of the pnhlic passing 
municipal council upon a road  under its control  and 

along the  road. (Birmingham v. President elc. of the 
Shire of Berwick (1883) 9 V.L.R. 344 at 345.) 

in Fullarton v. North  Melbourne  Electric  Tramway 
Counsel is  also referred to a judgment of Griffith C.J. 

and Lighting Co. Ltd (1916)  21 C.L.R., 181, where 
His Honour states (at 188): 

In the case of undertakings such as railways, tram- 
ways, telegraphs or telephones, it  is  obvious that  the 
authorised works cannot be carried  out without 
doing many things that  are nuisances at common 
law, such as the erection of posts and laying of rails 
on highways and stretching wires above them. Such 
nuisances must be taken to be authorised. 
As mentioned above, some American legal writers 

have  suggested that, quite apart  from  the question of 
negligence, the installation of hazardous roadside 
equipment (e.g. utility and luminaire poles,  traffic con- 
trol devices etc.) constitutes an actionable public 
nuisance. See - Fitzpatrick, Sohn, Silfen and Wood, 

32-36,  308-340; Annotation - Collision  with  Traffic- 
The  Law and Roadside  Hazards (Michie, 1975) pp. 

Control Device, 7 American Law Reports 2d (A.L.R. 
2d) 226-251, particularly 230-231,  235-236 and 238- 
239. (Counsel is referred to the extracts contained in 
an  Attachment,) 

Most  of  the American authorities rely on the case 
of De Lahuntn v. Waterbury (1948)  59 A. 2d 800,  7 
A.L.R. 2d 218 (Counsel is referred to the extract 
contained in an Attachment) as authority  for  the 
proposition that  an object  placed  by a highway authority 
under general statutory powers might constitute a 
public nuisance. Fitzpatrick et  al., referring to De 
LaHunta v. Waterbury state (at 316): 

This case  would  lend great support for  the contention 
that non-breakaway poles are public nuisances. 
The investigators  have doubts as to whether this is 

a correct exposition  of the law. In De Lahunta v. 
Waterbury the municipality, which was  acting as a 
highway authority, had not complied with the require- 
ments necessary to obtain approval for the installation 
of the device and  the  structure itself  was a violation of 
the State traflic  commission’s regulations regarding the 
size and elevation. It could therefore  be argued that 

powers and  therefore was not able to obtain the benefit 
the  municipality of  Waterbury had acted outside its 

liable to the injured parties in public nuisance. 
of statutory authorisation, and, hence,  they could be 

The investigators have found a nnmher of American 
decisions which tend to cast doubt on  the correctness 

the placement of which was authorised by statute, 
of the view  expressed  by Fitzpatrick  et  al  that a pole, 

Phi/adelphia (1907)  66 A 340; City of Prichard v. 
might constitute a public  nuisance :McKim v. City of 

Alabama  Power Co. (1937) 175 So. 294; Simpson v. 
City o f  Montgomery  and  Alabama  Power Co. (1968) 
21 1 So. 2d 498. (Counsel is referred to 39 Am.  Jur.  2d 
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“Highways, Strect, and  Bridges”, $458, pp. 555-856, an 

decisions clearly indicate that  what would otherwise he 
cxtrad of  which  is contained in an Attachment.) These 

a nuisance if  placed on the strect is legalised if done 
under  statutory  authorisation. 

It is the investigators’ tentative conclusion that an 

sustain an action in public nuisance against either the 
injured motorist or passenger would not  he able to 

Country  Roads Board, a local council, or the State 
Electricity Commission in respect of a pole installed 
and/or maintained by  any  or all of them. This is  based 
on the fact  that  the  statutory provisions clearly give 

the purpose of lighting along the road and thus  they are 
each of these bodies the  authority to place poles for 

protected against a public nuisance action. 
Counsel is requested to advixe whether this C O I I -  

cJrrsion is well-founded. 

UTILITY POLES, SIGN POSTS AND  TRAFFIC 
CONTROL SIGNALS 

and  utility poles (poles supporting electric cables) pose 
Conventional rigid  sign  posts, traflic control signals 

varying degrees  of danger  to a motorist who strays 
from  the carriageway. Of these three types of fixtures, 
utility  poles are  the most hazardous, both in terms of 
incidence and accident severity. Whereas posts for 
roadside signs and  supports for average sized traffic 
control signals can  be  made  to  break away,  poles 
supporting electric cables are  not quite so amenable. 
because of the danger of bringing down live  wires. 

Each of these roadside fixtures 1s discussed below in 
terms of the hazard presented to a motorist and the 
technological solutions available to ameliorate the 
problem. In the succeeding part,  the statutory  frame- 
work of control over thehe three types of devices  is 
mentioned, and  the Victorian instrumentalities and 
authorities responsible for their installation and con- 
trol are identified and some  comments made  regarding 
their potential liability. 

the question of whether a Victorian instrumentality 
In the final part of this section. the investigators  pose 

could incur liability on the basis of the ordinary  prin- 
ciples of negligence for using or failing to use one of 
the breakaway  devices available or for failing to take 
other steps to lessen the likelihood  and severity of  an 
accident. 

Utility Poles 

The Hazard 
A study  conducted by the University of Melbourne’s 

Department of Mechanical Engineering estimated that 
collisions  with utility poles (Le. poles whose primary 
function is to  support electric cables) account for 

in the Melbourne metropolitan area. Statistics from 
approximately 30 fatalities and 600 injuries annually 

New South Wales show  that the casualty rate  (number 
of injuries and fatalities divided by the number of 
accidents) is  very high (over SO%),  thus confirming 

to a motorist leaving the  road. 
the significant hazard which this type of object poses 

The Alternatives 
The University of Melbourne study suggested that 

there  are basically two alternatives available which 

hazard. The first  involves the removal of the offending 
would  solve or, at  the very least minimise, the  present 

pole either by relocation (e.& increased lateral offset 
from the  curb,  or relocation upstream  or  downstream) 

pole supported. The second alternative is to utilise a 
or by undergrounding the cables  which that  particular 

breakaway device which, although yielding at the base 
on impact, would continue to provide support and keep 
the electric cables suspended. 

(i) Rernorwl of  the  Pole 
The University of Melbourne’s study concluded that 

there  are a number of factors which contribute to the 
occurrence and severity of pole accidents. Such  factors 
as the horizontal cuwatnre of the roadway, the traffic 
flon rate,  the skid rcsistance  of the surface, road width, 
superelevatinn of the roadway, placement on the inside 
or outside of a bend, and the lateral offset of  the pole 
from the curb, all  influence whether a pole is likely to 
be impacted and also the resulting severity of  such an 
accident. In rclation to the  lateral  offset of the pole, the 
authors of the University of Melbourne study atate: 

The results indicate that  the probability of an 
accident involving poles at the pavement edge is 3.5 
times higher than  for poles  which are set 3 m back 
from  the  road edge. They also show  that little further 
reduction in accident probability is achieved by 
rnovins the pole hack from 3 m to a 12 m offset. 

material gathered from the  United States where high- 
The importancc  of lateral offset is confirmed  by 

way authorities do  not  permit a utility pole to  he 
located within 30 feet of the edge of the carriageway, 
llnless exceptional circumstances exi5t. 

The University of Melbourne  study developed a 
model which predicts the probability of a pole/vehicle 
collision taking place at a particular site. They tested 
their model against actual collisions  which occurred 
during their eight month  period of data collection. In 
this study, which  covered 879 polelvehicle collisions, 
they found that 10 poles were impacted on multiple 
occasions, with one being struck six times. They have 
estimated that, in terms of major roads, approximately 
10 per cent, or 500 poles, present a high risk of 
collision. 

have hcen involved in a collision or because they have 
Poles identified as hazardous (either because they 

a high accident probability, according to the  model) 
could either be relocated to a less hazardous position, 
upstream or downstream of their present site, or their 
lateral olFset increased to at least 3 m from the pave- 
ment  edge. Alternatively, in some circumstances it is 
feasible to underground  the cables past the  offending 
pole, thereby completely removing the  hazard.  Another 
option available where poles cannot be relocated or the 
cables nndergrounded, is to protect the  motorist by the 
installation of properly design guardrails, or in some 
siluations, impact  attenuators. 

In the  present study, the responses to the qucstion- 
naire sent by the investigators revealed that the method 
employed  by  most States in  the United States to avoid 
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caripole collisions  with  poles  carrying  cables or power, 
ia usually  by proscribing the presence of such  poles 
within certain limits of the centre of the road or road 
edge. 

the clearway (9.13 m)  at  the side of a road only if it 
Many States therefore will authorise a pole within 

is shielded from motorists  by a barrier, placed behind 
a non-mountable curb or on the up-slope  of a ditch, or 

from  the running lanes  will vary based upon  the width 
placed on a slip-base. The minimum distance of set-off 

of the  road,  the speed limit imposed, nature  of  the 
surrounding territory etc. 

(ii) Breakaway Design 
During  the last five  years, researchers both  in 

Australia and  the  United States have been  experi- 
menting with designs for a breakaway pole which 
would  be suitable for supporting overhead electric 
cables. The  idea  is  that  the pole will  yield at  the base 
while  the  cross  beams detach from the pole,  keeping 
the cables aloft. This procedure could he used to 
modify existing  utility  poles, although the researchers 

hazard to the  motorist. 
point out that a modified pole will  still present some 

The investigators'  overseas  inquiries have not revealed 

utility  pole. Breakaway poles  would  only he a feasible 
any jurisdiction  which  now  uses a modified breakaway 

alternative to poles  in the middle  risk range where 
neither relocation nor undergrounding are possible. 

Sign Posts and Traffic Control Signals 

The  Hazard 

a threat  to  the motorist who leaves the carriageway, 
Rigid  sign posts and traffic control signals  also  pose 

although not  to  the same extent  as  rigid luminaire and 
utility  poles. 

reported 82 trafiic control signal/vehicle collisions, 
In the  University of Melbourne study, the researchers 

accounting for 3 fatalities and 23 injuries. This 
casualty rate of slightly over 30% is borne out by 
statistics supplied by the Traffic Research Unit in New 
South Wales. 

include sign posts, New South Wales  findings suggest 
Although the University of Melbourne study did not 

that  the casualty rate for this type of accident is a 
little over 20%. In order to place these statistics in 
perspective, it should be pointed out  that sign post/ 
vehicle  collisions in New South Wales accounted for 
299 incidents for the  particular year, whereas rigid 
luminaire and utility  poles  collisions for  the  same year 
numbered 2,557. Nevertheless,  rigid sign posts and 
traffic control signals account for a significant number 
of  fatalities and injuries annually. 

The Australian Standard  Manual of Uniform  Traffic 
The  Alternatives 

Control Devices (Standards Association  of Australia, 
AS 1742, 1975) describes a traffic control device  as: 

any sign,  signal, pavement marking or other instal- 
lation placed or erected by a public authority or 
official  body,  having the necessary jurisdiction, for 
the purposes of regulating, warning or guiding road 
nsers. 

The Standard goes on to statc: 

in traffic and highway  engineering,  traffic control 
As safety of the  road use is  of major importance 

to road users by contributing to the occurrence or 
devices  should not, of tbemselves, present a hazard 

severity of accidents. . . . If the sign is located in an 
exposed position consideration may  need to be given 
to  the use of a frangible or break-away type of 
construction, or  other means of safety protection for 
the  road user at  the sign supports. 

posts  safe. Smaller supports can be made frangible by 
Technically, it is a simple matter to make most sign 

using  galvanized  steel  pipes of small diameter or 
seasoned hardwood which is either notched or  thio 
enough to yield 011 impact. Larger signs can utilise the 
slip-base  device  used for luminaires, in  which  case  they 
will break away, or else  they can be placed on 
aluminium supports, in  wbich  case they will  yield or 
bend on impact. 

In relation to traffic control signals, the  matter is 
more difficult  technically, because of the number  of 

to make  the smaller pedestal mounted traffic control 
electrical  cables in  the base.  Nevertheless, it is possible 

signals frangible. In Melbourne, for example, new 
installations (although not specifically  designed for 
this) will  yield on impact. 

the 45 United States jurisdictions responding to the 
Traffic  signals are placed on frangible poles  in 18  of 

questionnaire, and in  half of the relevant Canadian 
provinces. They are not, however,  used where the mast 
arm extends over the running lane as it is thought that 
the  fall of the signal into  the  road creates a greater 
danger than the use  of a rigid traRc signal  poses to  the 
errant  motorist.Thus,  the use of frangible traffic  signals 
is  widely  confined to pedestal mounted signals. 

Many States expressed a preference for a wire span 
traffic signal extended from poles  well clear of the 
running lanes. This design  minimises the  danger that 
an intersection will  he left uncontrolled following a 
pole/vehicle collision, and also minimises danger to 
both motorists and pedestrians. 

Statutory Provisions Concerning Utility Poles, Sign 
Posts and Traffic Control Signals 

visions  regarding control over utility  poles, sign posts 
Counsel is requested to  consider tlze statufory  pro- 

and traflic control signals with  a  view to selecting and 
determining  potential  defendanfs. (Copies of the 
relevant statutory provisions are found in  an Attach- 
ment.) These provisions and  the  manner in which 
authorities comply  with them are set out below. 

Utility Pores 
In Victoria,  the supply of electricity may be under- 

taken by either  the State Electricity Commission or an 
electrical undertaker. Herein reference will he made to 
the powers,  duties and operation of the State Electricity 

the conclnsions are equally applicable to an electrical 
Commission, although the investigators  suggest that 

undertaker. 

Statutory  Framework 
The relevant powers and duties of the State Electricity 

Commission are set out in ss. 20,  21, and 106 of the 
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State Electricity  Commission  Act 1958 (Vic.). Section 

tain  and  work’ any electrical undertaking and  to supply 
21  gives  the  Commission the power to “construct main- 

electricity. Paragraph 106( 1)  (h) gives the Commission 
the power to conduct or transmit electricity via poles 
ctc. ”over through  under along or across any lands 
street road bridge”. Paragraph 106( l ) ( f )  gives the 
Cornmission power to  enter upon any public or private 
lands streets or roads and construct any works and 
erect on under over along or across the same any poles 
and electric  lines  etc.  and to repair or remove any such 
works. 

Section 108 provides for  the resolution of disputes 
between other government departments and  munici- 
palities and  the Commission, and, by  sub-s. 108(1)  it 

not  affect  any rights  powers authorities or duties of any 
is stated that unless  expressly provided, the Act  shall 

other government department. 

andPower  Act 1958 (Vic.) which, as the investigators 
Section 107 incorporates s .  52 of the Electric Light 

explained  in the section relating to  street lighting,  allows 
the Commission to recover the cost of repairins damage 
caused by a motorist to a fixture under the control of 
the  Commission. 

Counsel is referred to the provisions of the Local 
Covernmenr  Act 1958  (Vic.)  and  the Country  Roads 
Act 1958 (Vic.) ( s .  551  and  snb-s.43(1), s s .  74, 101 
respectively)  wherein  fixtures  along the  road are vested, 
respectively,  in the local council or  the Country  Roads 
Board. Counsel is requested to advise  whether this 
provision in m y   rap alters the question of the Corn- 
mission’s ownership of, and responsibility lor,  poles 
placed  along  dilferent categories of  roods. 

Operation 

mission,  when it  wishes to install a pole,  seeks  the 
It is  the  investigators’ understanding that the Com- 

permission of the local councd, and, in some cases, the 
Country  Roads Board. What is unclear to the investi- 
gators is whether a council or the Board can  refuse 
to permit the erection of a pole  (with  the  exception  of 
freeways, where the Board clearly has  the power - see 
s .  106 of the Country  Roads  Act 1958). 

cumstances which would  amount to  negligence.  the 
Counsel is requesred to advire whether,  given cir- 

Commission  could incur liability lor  insralling arld 

counsel is  requested to advise  whether it would be 
muintuining u rcfility pole along  the road. I n  addition, 

advisable to join eilher the  Board or the local council 
(depending  on Ihe road  category) on the  basis of the 
provisions  mentioned  above  which  deem them to be 
0wner.y of  roadside fixtures. 

Sign  Posts  and  Traffic Control Signals 

Stututor>’ Framework 
By sub-s. 4(1) of the Road TroJfic Act 1958 (Vie.), 

lations with respect to the regulation and  control of 
the  Governor in Council is empowered to make regu- 

traffic. In particular, paragraph 4(1) ( h )  empowers the 

standard warning  and operative signs and  their siting. 
Governur in Council to make regulations  prescribing 

Sub-section 5(  1 ) of the Act  provides that the  Governor 
in Council may  by Order require any council, the 

Country  Roads Board or the Melbourne and Metro- 
politan Board of Works to remove, alter or improve 
any sign or device. 

The Road  Traffic Regulations 1973, made  pursuant 
to the Road 3’rulfic Act 1958 (Vic.)  divides  traffic 

items” and “Minor Traffic-control items”. (Reg. 102.) 
devices into two  categories: “Major Traffic-control 

Traffic control signals, as well as many of the  more 
important roadside signs  (e.g.  clearway  signs, inter- 
section stop signs, de-restriction or restriction signs, 
etc.)  fall into the category of Major Items. 

Regulation 307 differentiates between these two 

items. a highway authority may, on roads under its 
categories of items. In relation to major traffic-control 

control, erect, remove or alter major traffic-control 
items  only  with the written consent of the  Road Safety 
and Traffic Authority. Minor traffic-control  items  may 
be  erected,  removed or altered by a highway authority 
without any recourse to  other bodies. 

By Regulation 102. a highway authority is defined  as 

of traffic-control items located in State highways, main 
the Country  Roads Board in  respect of certain categories 

roads, tourists’ roads and  freeways. In all other respects 
a highway authority IS defined as the authorily legally 
responsible for  the  care and management of the  high- 

the councll of the municipal district  within  which the 
way. If  that body is the Country  Roads Board, then 

highway IS located is deemed to be  the  highway 
authority. 

On the question  of  ownership of traffic  devices, 
counsel is referred to s .  551 of the Local  Government 
Acr 1958  (Vic.) which states that fixtures along the 
road belong to  the local council, and sub-s. 4 3 ( 1 )  of 
the Cormtry  Roads  Act 1958  (Vic.) which states that 
the materials of main roads and fixtures thereon belong 
lo the Board. (State  highways: s. 74; freeways: s. 101.) 

Operotion 
As mentioned above, there are two  categories of 

traffic control devices  which  may be erected by a local 
council, the Country  Roads Board or  other bodies. In 
relation to major tralfic control items, the written 
consent of thc  Road Safety and  Traffic Authority must 
be obtained. Unlike other States, such  as Qneensland, 

the Manual of Uniform Traffic Devices)  is required by 
where compliance with an external standard (such as 

the legislation, in Victoria  it is the  responsibility of the 
Road Safety and Traffic Authority to determine 
whether the particular device should be  permitted. 

Road Safety and Traffic Authority, when authorising 
It is the understanding of the investigators that  the 

the erection of aparticular devlce, does not specify any 
particular standard to he  followed. The Authority’s 
officers believe that it is somehow implied that  the body 
erecting the device  will follow an  appropriate standard. 
The Authority, if notified of a dangerous device, does 
requcst the relevant  body to make alterations. 

clusion, given that a negligence action might lie in 
The investigators have formed  the tentative con- 

certain circumstances, that  the selection of the  appro- 
priate defendant would depend on  the type o f  device 
and the classification of  the road. In relation to roads 
which are not declared and are under the control of a 
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local council, the investigators are of the opinion that 
the appropriate  defendant would be the local council. In 
relation to main roads  and  State highways, the appro- 
priate  defendant would he  the  Country  Roads Board, 
although,  depending on the circumstances, the local 
council  should be joined. In relation to freeways, the 
Country  Roads Board should  be defendant. 

Counsel is  requested to advise  whether this  conclusion 
is valid. 

Liability in Negligence 

It is the investigators’ opinion that the installation 

hazardous utility poles, roadside signs and traffic con- 
and  maintenance by a  Victorian instrumentality of 

trol signals could constitute negligence in the same 
manner as described earlier in relation to rigid luminaire 
poles. 

transmission of electricity via roadside poles, the Com- 
The investigators suggest that,  in relation to  the 

mission is under  a  duty  to  ensure  that  the cables are 

placc. Additionally, it is suggested that the Commission 
carried safely so that no escape of electricity can  take 

owes a  duty to  road users to ensure that their poles do 
not constitute a  hazard to a person  leaving the carriage- 
way. The Commission  must,  when installing or replacing 
a pole, give  consideration to this double  safety issue. 

Failure by the Commission to take steps to minimise 
danger where a pole is known to pose a risk (as, for 

separate  occasions) constitutes a  prima  facie  breach of 
example,  where the same  pole was  impacted on six 

that  duty for which an  injured motorist or his pas- 
sengers may recover. 

The investigators bave pointed out in an earlier 
section that  there  are two  widely  used alternatives open 
to  the Commission in respect of most  poles  which  pose 
a hazard: relocation or undergrounding. The investi- 
gators have not considered at length the question  of the 
Commission’s liability if they  used the breakaway  model 
and it fell injuring someone  or  causing damage (whether 
by the actual  fall or escaping electricity),  as the model 
is not yet in use and it is therefore difficult to come to 
any definite conclusions as to its behaviour. It is the 

decided to use the breakaway pole (after  suitable 
investigators’ conclusion that, if the Commission 

testing) because  they  were of the opinion that  the 
extent and severity ofpotential injury to persons caused 
by a  falling pole or escaped electricity was more than 
offset by the lcssened  incidence and severity of injuries 
to persons, then they  would  probably not  incur liability 
in negligence. 

Commission  could  be liable in negligence f o r  failing to 
Counsel is requested  to  comment on whether the 

take steps  to minimise  danger to motorists in  respect of 
a  pole  which  is,  or ought to be,  a  known  hazard. 

Country Roads  Board or a local council for installing 
The investigators suggest that  the liability of  the 

or maintaining a traffic device  which, in itself, presents 
a  danger, would be decided on the same basis as the 
discussion in the section on rigid luminaires. Counsel  is 
requested to advise  whether  it is correct to conclude 
that a  Victorian  authority  could  be so liable. 

NOTE: Space  does not  permit  the inclusion of the 
attachments to the Brief to Counsel,  which 
comprised two volumes of material. A list of 
the contents of those attachments  is set out 
hereunder. 

CONTENTS - VOLUME I 

( I )  Extracts from Fitzpatrick,  Sohn, Silfen and Wood, 
The Law and Roadside  Hazards (Michie, 197.5). 

( 2 )  Hricko,  “Roadside  Hazards - Liability and 
Responsibility” (1974) Federation of  Insurance 
Counsel  Quarterly. 

( 3 )  Extract from American Law  Reports  Annotated, 
“Liability of government unit  for collision with 
safety  and traffic control dcvices in the travelled 
way”, 7 A.L.R. 2d 226. 

(4) De Lahunta v. Waterbury 7 A.L.R.  2d 218. 
( 5 )  Extracts  fromHighways Act 23  U.S.C. 8 402, and 

23 C.F.R. 8 1204.4, sec. 12, Highway Safety 
Program  Standard. 

( 6 )  Extract from 39 Am. Jur. 2d 855, “Highways, 
streets and bridges:  poles and posts”. 

CONTENTS - VOLUME I1 

Extracts  from  Victorian legislation: 
Local  Government  Act 1958 

State  Electricity  Commission  Act 1955 
Country  Roads  Act 1958 

Electric Cight end Pow,er Act 1958 
Road  Traffic Act 1958 
Road  Trafic  Regulations 1973 

lighting in Victoria. 

caused damage to power and luminaire poles. 

Summary of statutory provisions relating to street 

Sample  of letters from S.E.C. to motorists who 
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Appendix C 
LEGAL IMPLICATIONS OF FRANGIBLE POLES  FOR ROAD AUTHORITIES - OPINION 

Mr. S .  MORRIS 

Introduction 

commissioned an investigation into  the legal impli- 
The Commonwealth  Department of Transport  has 

cations surrounding the use of frangible or  breakaway 
poles. The investigators have concentrated  upon  street 

important  road safety implications. Considerable  infor- 
light  poles  as the principal question, as these  have 

vis-a-vis frangible poles - both  from within Australia 
mation has  been collected on the characteristics of rigid 

gators have analysed the legal sitnation and have 
and overseas. Drawing on this information the investi- 

reached tentative conclusions  as to  the incidence of 
liability in the event of vehicle/pole collisions. I have 
been instructed to consider these conclusions and  to 
give my opinions upon the matters raised. I have  been 
supplied with a comprehensive brief, including all 
relevant statutory material, and information  as to the 
characteristics of various types of poles. I have also 
been supplied with considerable American  material on 
the question of roadside hazards. In addition I have 

law on the subject. 
Examined the available Australian and English case 

l h e  Facts of the Matter 

away poles have been extensively  used in various 
1 accept that the facts of the matter are that break- 

countries (in preference  to rigid poles) and have been 
found to significantly reduce fatalities, injuries and 
property damage. The investigators have put together 

technical opinions in support of this conclusion. I have 
an impressive array of statistics, research findings, and 

been totally convinced that breakaway poles are much 
safer  than rigid poles. 

minor  one. A University study has  found that collisions 
The  hazard posed  by conventional rigid  poles is no 

bctween  vehicles and luminaire poles in Melbourne 
account for 12 deaths  and 185 injuries each year. The 
cost  of  these  collisions has been estimated to be in 
excess of $7m. 

they yield at the base or slip off their  foundation  on 
The general principle behind frangible poles is that 

impacting vehiclc. Consequently the vehlcle decelerates 
impact, thus presenting very  little resistance to  the 

less rapidly  than with a rigid polc and damaze  to the 
vehicle  and its occupants is much less. The most com- 
monly  used frangible poles will fall in  the direction of 
movement of the impacting vehicle, although with 
speeds  below 35 km/hr  the pole may  fall back  onto 

the roadway. Although breakaway poles fall down 
upon  collision there is virtually no evidence of secondary 

as extremely remote. 
collisions. This possibillty  must, therefore, be  regarded 

The  Defendants 

Assuming, for the moment, that a negligence action 
would  lie in respect of a collision  between a vehicle and 
a street light pole: who  would be  the  defendants? I 
have considered the statutory provisions applicable in 
Victoria and I generally agree with the conclusions 
expressed  by the investigators. The situation is complex 

believe there will  always be a viable defendant which 
and  often obscure; but, whatever the circumstances, I 

according to the type of road or street. 
could be  sued. The appropriate  defendants vary 

(a) Residential Streets and  Roads 

local municipal council will  be the primary  defendant. 
In the case of a normal residential street or road  the 

the care and  management of all roads within  its district 
Under  the Local Gorefnmenf  Act 1958 a council has 

it has the  duty  to keep such  roads  open  and  free  from 
(s. 535); it  owns  all erections upon such roads (s .  551); 

obstructlon ( s .  553) ;  it may erect lamp-posts (s. 687); 
and It may arrange wlth an electrical undertaker  that 
lamp-posts be erected (5. 687) .  In my opinion a local 
council could always be a defendant in  an action 
arising from a vehicle/street light pole collision on 

the council would have been either directly or Indirectly 
these  types of roads. Quite apart  from owning the pole, 

primarily responsible for its maintenance. 
responsible for its erection. Moreover the council is 

difficult. Usually this  will  be the  State Electricity Com- 
The position of the electrical undertaker is more 

mission. (I will use the expression "S.E.C." as including 
all electrical undertakers.) The practice is that  street 
light  poles are erected and maintained by the S.E.C. 
When a pole is damaged it is repaired by the S.E.C., 
and the S.E.C. recovers damages from the  person 

Light and Power  Act 1958. Presumably this provision 
causing the damage pursuant to s .  52 of the Electric 

IS available as the pole is "under the control of" the 
S.E.C. In my opinlon the S.E.C. does not own street 
llghting  poles, but these vest in the local council. In  fact 
[he S.E.C. appears to have no power to erect street 
lamps  other  than punuant  to a contract with, and with 
the permission of, a local council. (Section 24(1) of 
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the EIcctric Light urd Power Act 1958 appears to give 

to s .  687(2) of the Local Governmeni  Act 1958.) The 
such a power to  an  undertaker;  hut this  must be subject 

power of the S.E.C. in this regard is confined to con- 
tracting with the local council for  the installation and 

s .  102 of the S~a te  Electricity  Commission Act 19S8). 
maintenance of the  street lights  (using s. 22(1) (b)  and 

If such a contract is made (as it  invariably  is) then the 
street lights belong to the  council, and  are  there with 
the council‘s  permission, hut  are erected by and are 
under the  control of the S.E.C.  Does  this make the 
S.E.C. liable in  the event of a vehicle/pole collision? 

In a negligence action the S.E.C.  could be liable for 
creating and/or allowing a danger to road users. Thls 
would be so evcn if the  danger arose from  the S.E.C. 

such a case,  however, the S.E.C. would he completely 
complying  with instructions frcm a local  council. In 

indemnified  by the council. The reason why the S.E.C. 
would he primarily liable  is  simply  because it is 

cause injury to a road user. The S.E.C. need not do 
reasonably forseeahle that negligence on its part could 

what it is instructed to. It  can declinc work that 
involves  negligence. 

In practice the reason for joining the S.E.C. would 
he to obtain discovery of documents, assist in “fishing” 
expeditions, and provide a “backdoor” method  of 
admitting evidence  against the local council (under the 
guise of admissions against the S.E.C.). 

on the basis that it  caused the nuisance. Once again it 
In a public nuisance action the S.E.C. could he liable 

would be indemnified  by the local council. I find it of 
little assistance to classify the S.E.C. as  an occupier. 
This  type of  analysis  is more akin to private rather 

who has created or maintained the nuisance is  liable 
than public nuisance. In public nuisance the person 

indemnified if the nuisance has been created or main- 
whether an occupier or not; and that person must be 

the nuisance. 
tained on the instructions of the body  responsible for 

(h) Main Roads and  State Highways 
(i) Lighting below the  standard: Local councils can, 

State highways  below the standard required for 
and do, provide street lighting on main roads and 

cost-sharing. It is apparently  normal practice for 
councils to  obtain  the consent of the Country 
Roads Board before erecting such lights. In my 
opinion the only  provision  in the Couniry Roads 
Acf 1958 that could be regarded as  requiring 
consent is s .  23(1) - permanent works  shall be 
carried  out to the satisfaction of the C.R.B. Pre- 
sumably the C.R.B. could be “satisfied” after street 
lights were erected; thus prior consent  would  seem 
not to he necessary. Once erected the street lights 
would  belong to the C.R.B. ( s .  4 3 ( 2 )  and s .  74). 
Clearly, then the C.R.B.  could remove any street 
light pole that was unsatisfactory. 
Given this statutory background it is my opinion 
that  the C.R.B. could be joined as a defendant in 
a negligence or nuisance  action, provided it  knew 
or should have known of the existence of  the 
hazardous pole. In other words the mere fact  that 
the C.R.B. becomes the oll’ner of a hszardous  pole 

ledge and unreasonable lack of action. 
is not enough  there must  be an  element of know- 

The position of the local council and  the S.E.C. 
in respect of  this type of lighting is the same as for 
local roads. 

(ii) Cost-Shared Lighting: The Country  Roads  Act 
makes  specific provision for “cost-shared” lighting 

required to be of a certain standard; its cost is 
on main roads. In such a case  the  lighting  is 

shared by the C.R.B., local council and S.E.C.; 

design  of the lighting and  the plans for its location. 
and all three bodies, at some stage, approve the 

The legal  responsibility for initiating such lighting, 
remains with the C.R.B. 

defcndant in an action based upon the negligent 
In my opinion the C.R.B. could be made a 

nature or location of a lighting pole. The S.E.C. 
would be responsible on the same hasis as discussed 
earlier. A local council  might  also be joined - as 
it would have approved the lighting - but it might 
be more difficult to succeed against the local 
council  as  it has no legal say in  the lighting 
decision. On the  other  hand  it could be argued 
that, if a council takes  it upon itself to consider 
whether certain lighting  be approvcd, it owes a 
duty to road users to exercise  responsible  care. 

( c )  Freeways 

Freeways are under  the direct control  of  the C.R.B. 
and  it erects and maintains all  lighting upon  them. 
Local councils  have no power or responsibility  whatso- 
ever in respect of freeways. Neither does the S.E.C., 
although it could do work for  the C.R.B. If the S.E.C. 
did any such work it  would  be liable for negligence, 

was done according to instructions. In all cases the 
but would be indemnified  by the C.R.B. if the work 

C.R.B. could be sued if poles on freeways were of 
negligent  dcsign or location. 

Neglipence 

for their negligence  in the design and placement of 
I have no doubt that road authorities can he liable 

street light  poles. The real  difficulty  is in determining 
the precise  circumstances  in  which  liability may arise. 
The  fact  that road authorities may be  liable is supported 
by a long  line of cases, the most authoritative of which 
is Levine v. Morris (1970) 1 W.L.R. 71 (C.A.). But 
does a “duty of care” exist  in all circumstances? And 
what i s  the “standard of care” required? 

It is convenient to begin the analysis  by imagining 
the position of a private landowner who invites  mem- 
hers of the public onto his land. Imagine that  entrants 
use a roadway upon the  land,  and  that  there  are street 
light poles  placed upon it. In such a situation there is 
a duty of  care on the landowner to ensure that  the 
deaign and location of the poles are safe. The exact 
standard of care  (that is, the degree of  care  that is 
necessary to satisfy the  duty) will vary according to 
the class  of entrant: whether a contractual entrant, 
invitee,  licensee, or trespasser.  Although the  standard 
will vary, there is a common thread: what is “reason- 
able” having regard to all the considerations. 

authorities? In Levirle v. rUorris the  Court of Appeal 
What, then, is the legal  position of statutory 
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proceeded on the basis that  there !vould  always he a 
duty of care, and  the question in  any case would be 
whether a reasonable standard of care  had been taken, 
This  approach  has considerable intellectual appeal. It 
accords  with the general trend in the law of  torts  to 
determine liability on the basis of the standard of care, 
rather  than eliminating any possible  liability  by saying 
there is no duty  of  care. The conventional means of 
deciding whether there is a duty of care is to  ask “Can 
I reasonably forsee  that carelessness on my part would 
be  likely to injure  some  other person?”. In the case of 
the design 2nd placemeut of  street light poles, it would 
always  be forseeable that carelessness could cause 
injury to road users. The annual  road toll from vehicle! 
pole collisions bears witness to this. 

The simplicity of this analysis  is affected by judicial 
decisions  which  give an immunity to certain actions 
taken  pursuant  to  statutory provisions. These decisions 
hold that a statutory  authorlty only has a duty of care 
iu certain circumstances. The leading case  is Anns v. 
London Borough of Alcr-ton (1977) 2 W.L.R. 1014 
(H.L.). This case stands for (at least) two  propositions: 

(i) a common  law duty of care will  be more readily 
imposed upon a public authority in respect  of 

and 
“operational” decisions than ”policy”  decisions; 

(ii) a duty of care may  arise whether thc  authority is 

statutory duty-although “in the case of a power, 
exercising a statutory power or  performing a 

liability cannot exist  unless the act complained of 
lies outside the ambit of the power” (per Lord 
Wilberforce). 

These last  words arc  apt  to give rise to logical diffi- 

mean “outside the ambit of the discretion vested in thc 
culties, and, in my opinion, are best interpreted to 

Wilberforce’s analysis - for example, when he  states: 
authority”.  This  interpretation is supported by Lord 

“A plaintiff complaining of negligence  must  prove, 
the  burden being on him, that action taken was not 
within the limits of a discretion bonn fide exercised, 
before he can begin to rely upon a common  law 
duty of care”  (p. 1035) .  

powers in respect of street lighting  and do not  impose 
In my view the Victorian  statutory provisions give 

duties. Section 687(2) of  the Local Gorernmenr Ac t  
states that a local council may provide  such lamp-posts 
as it thinks necessary. Section 72B(a) of the Counfrl’ 
Roads A c f  looks like a statutory  duty at  first  sight, hut 
is so hedged with discretionary elements to  make it 
equivalent to a power. I n  any event the balance of 
s .  728 is cast in terms of power. 

The combmation of the statute law and the case  law 
leads me to the view that  road authorities will  not  owe 

the design  and placement of street light  poles  whenever 
a duty of care  to motorists in making a decision about 

the decision can be properly characterised as a “policy” 
decislon; but  they will  owe a duty 01 care in the 

the distinction, hut, in my opinion, thc law requires 
“operational“ sphere. It will often be  difficult to  make 

such a distinction to he made. In any event, even if I 
am wrong about this duty of care question, much  the 
same result ensues: cven if a duty existed in all 

circumstances, the necessary standard of carc would he 
met in most instances if the pole  was in accord with 
the authority’s policy. 

The result is that if an authority makes a policy 
decision to  use  frangible polcs (or rigid poles) it  will 
not be liable to persons who are  injured as a result of 
this choice (puttlng aside, for the moment, the question 
of the placement of poles). Moreover if the poles are 
placed in accord with a clear policy (whether  formally 
adopted or not)  then liability  would not arise as a 
r e d t  of pole placement in accord with the policy. 
However if the authority has no unequivocal policy 

the design or placement of the pole is not in accord 
(nhether by formal  adoption  or long practice) or if 

with the policy, then thc authority w~ill he liable for 
any  negligence. That is, the authority will  be liable for 
failing to take reasonable care for motorists and others 
\rho ma). he injured, taking into account current 
scicntitic knowledge. An example where hablhty would 

outside of a bend in a highway in a dangerous position 
arise is where  an authority placed a rigid pole on the 

and not  pursuant  to a specific policy concerning the 
placement of rigid  poles In such positions. The  stan- 
dard of care in such circumstances would  be the care 
that could be expected from a reasonably competent 
road engineer ueighmg up  all the conflicting consider- 
atlons. and  coming to a conclusion upon them: see 
Lcvirte Y. Morris. Thus  if  there were alternative poles 
and three possible locations (i.e. six possible choices) 
it may he that a competent road engineer would regard 
four choices as safc  and  two as dangerous. I n  such 
circumstances the authority need  not make  thc best to 
avoid liability; it  may choose any of the four “safe” 
choices. 

authority blanket protection from legal action. For  an 
The adoption of a policy, however, will not give an 

authority  to he protected  the policy  must he based on 
relevant Considerations; and the pole in question must 
he one to which the policy  can legitimately apply. Lct 
me expand on these  two propositions. 

border of all carriageways would  not  be legitimate if it 
A policy (for example) to use rigid poles on the 

were adopted for an extraneous  reason  (“the Shire 
President owns a saw-milr’)  or In blind ignorance of 
relevant  and  well-known facts  (“many people die from 
vehicle’polc co1lisions”l. But the policy  need  not be 
right, nor wise, nor far-sighted in order to protect  the 
authority from lesa1 actlon. The only criteria is that it 
must be based on relevant considerations. These 
obviously ulclude safety  factors;  but  other matters such 
as cost, convenience, and durability 4 1  he relevant. If 
an authority adopts a policy concerning the placement 
of, say, luminaire poles,  it  would  be legitimate to weigh 
lighting factors against the  hazard  factor. In other 
words there is a recognition that authorities must  make 
discretionary choices - weighing up conflicting con- 
siderations. Provided  such choices are made in a 
legitimatc way, the authority is  given legal protection. 

p o l ~ y  must apply to the pole in question - may seem 
The second proposition mentioned above - that the 

,clf-evident.  Yet I suspect that this may  bccome  an 
area of debate. I can imagine an authority adopting a 
policy to use rigid  polcs, hut having no policy on the 
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placement of poles. In such a case the authority would 
owe a duty  of  care in the placement of these rigid 
poles. In  other words it would be liable for  the place- 
ment of a pole if reasonably competent road engineers, 
confined to using  rigid  poles,  would regard such 
placement as unsafe. 

he arguments about causation; hut these will  usually 
I simply note one other aspect. There will  inevitably 

come down to  an apportionment based on the degree 
of fault shown by the respective parties. 

Ne&ence -Hypothetical Situations 

The investigators have posited four hypothetical 
situations (the details of which I need not repeat here). 

(i) I agree with the investigators’ reasoning and 
conclurions. 

It is true that puhlic nuisance has been  used extensively 
than attcmpt to rcsuscitate  public nuisance as a remedy. 

in  the United States,  especially  in respect of roadside 
hazards. But the American branch of the common law 
separated from the Commonwealth branch  many years 
ago and  there  are numerous areas in which the two 
branches have gone separate ways. In any event I agree 
with the investigators that  the U.S. textbooks overstate 
the availability of the remedy even  in the U.S. 

Despite the foregoing, it seems clear enough that 
the placement of a pole on a roadway, without 
statutory authorisation, constitutes an actionable public 
nuisance: R. v. United  Kingdom  Electric  Tekgruph 
Co. Ltd (1862) 9 C.C.C. 174. Thus an authority could 
be liable for damage arislng from a collision  with an 
unauthorised pole: such as a pole placed by Council X 
in  Municipality Y (unless it  was done as agent for 

(ii) I agree with  the  investigators’  reasoning and 
Council Y) . 

conclusion. As the prevailing urban speed limit is I agree  with the investigators,  however, that  statutory 
60 k.p.h. the position of the road authority is even authorisation is a defence to an allegation of public 
more secure in  real life. nuisance. Thus gulde posts placed  beside a road by a 

(iii) I agree with the investigators’  conclusion. I am of 
municipal council are  not an actionable nuisance: 
Birmingham v. Shire of Berwick (1883)  9 V.L.R. 344. 

the opinion that  the C.R.B.  would only be  liable 
if a competent road engineer would not have 

Neither are tramway wires erected pursuant to statutory 
power: Fullarton v. North  Melbourne  Electric Tranz- 

placed a rigid pole in  that position; and if there 
was no overriding C.R.B. policy  which had been 

way andLightingCo.  Ltd (1916) 21  C.L.R. 181.And, 
likewise. neither would street lieht Doles erected bv a 

complied  with. 
(iv) I agree  with the investigators’ reasoning and 

conclusions, subject to my comments above. 

Nesligence - A  Summary 

and local councils: 
In my opinion authorities such as  the  C.R.B.,  S.E.C. 

(i) could incur liability for maintaining a rigid pole 
which is impacted by a motorist causing injury or 

dangerous position which  would  have  heen avoided 
damage whenever the pole was placed in a 

by a reasonably competent road engineer; and 
(ii) could not incur liability for maintaining a break- 

away device  which, on impact, falls and injures a 
pedestrian or motorist as  there is abundant statis- 
tical and  other evidence to show that this 
occurrence would  be extremely remote. 

Public  Nuisance 

It has been  suggested that road authorities might be 

poles under the common law of public nuisance. This 
liable for damage arising from collisions with dangerous 

branch of law is a hangover from  the past; it is rarely 
used  these days; and it is somewhat obscure. There  are, 
however, a number of older  cases where publlc nuisance 
was  used to provide a remedy to persons  injured as a 
result of a collision  with an obstruction on the  highway. 
Most of these  cases  were  decided before  the develop- 
ment of the common law of negligence a5 exemplified 
in Donohue v. Stevenson (1932) A.C. 562. A strikine 

I .  

local council or the C.R.B. pursuant to statutory power. 

are authorised by statute? If a local council can light a 
But  could  it be said that particularly dangerous polcs 

road in a safe way, or in a dangerous way, are both 
ways authorised by statute? Fullarton’s case stands for 
the principle that a nuisance created pursuant to statute 
is authorised provided it is the necessary consequence 
of the  proper cxercise of the  statutory powers.  Some- 
times it is suggested that a nuisance must he the 
inevituble consequence of the authorised undertaking: 
see, for example,  the  discussion in J. G .  Fleming, The 
Law of Torts, 5th ed., pp. 422-424. In my opinion 
this test  is too stringent. Rather a nuisance  is authorised 
if it is done within the powcrs given  by statute - even 
if the  powers have heen exercised  negligently.  Conse- 
quently the scope for  an action based on public 
nuisancc is narrower than  that based on ncgligence; 
and  it will  only  be in the  rare instance that a nuisance 

could not. 
action could he brought when a negligence action 

My opinion is reinforced by the relevant statutory 
provisions  in Victoria. A council must  keep  its roads free 
from obstruction: Local  Government  Act, s. 553(1). 
It may erect statutes, seats, or fountains, or plant trees, 

But its power to erect lamp-posts ( s .  687(2)) is a power 
“withoutundulyobstructingthethoroughfare”: s. 555(1). 

to  do things “as the council thinks necessary”; and  it is 

s. 555(1). There is, therefore, an acknowledgement 
a power not specifically  limited,  as  is the power in 

that somctimcs  an authorised lamp-post  may cause an 
obstruction; but, presumably, the good outweighs the 

example of the decline of puhlic nuisance  is  given  by 
Lrvine v. Morris, where the  case proceeded entirely The situation in  the case of the C.R.B.  is  similar. 
on negligence  and no mention was made  of nuisance 
whatsoever. In my opinion the courts will continue to 

The power to erect street lights (Country Roads  Act, 
ss. 22, 72, 72B,  11ZB) is not subject to any limitation 

approach such matters on the  basis of negligencc, rather concerning Obstruction; compare  the power to erect 

126 

L evk 



structures  for protecting pedestrians or regulating 
traffic  which  must be  done “without unduly obstructing 
the thoroughfare” (s. 113A). Moreover  the C.R.B. is 
empowered to  carry out “permanent improvements” 

street lights  which are “in the opinion of the Board 
(s. 22) which are defined (in s .  3 )  to include, irlter d i n ,  

amenitics of the  road’.  In my opinion these  provisions 
calculatcd to  increase the utility safety capacity or 

authorise the C.R.B. to erect street light poles which 
would  be nuisances at common law. 

based on nuisance. 1 agree with the tentative conclusion 
In  summary, I believe there is  little scope for actions 

of the investigators. 

Ulility  Poles, Sign Posls and Trafic Control Signals 

hazards: especially cable supporting poles. Various 
These sorts of poles also constitute serious traffic 

safer alternatives are possible. In  the case of utility 
(S.E.C.) poles the  main alternatives are relocation of 
dangerous poles or undergrounding  of electricity cables. 
A breakaway pole has been invented, but  it is  still in 
the experimentation stage. In  the case  of  sign posts, it 
is a simple matter to make the post frangible. Traffic 
control signals pose greater problems, but can be made 

head wires instead of poles. 
frangible in some instances, or be supported by  over- 

First I am asked to advise upon the potential 
defendants in these situations. Second I am asked to 
advise on the question of liability. 

potential defendant  as it is responsible, in its own right, 
S.E C. Poles: in my opinion the  S.E.C. is clearly a 

for erecting and maintaining these poles. Thc question 

might also be a potential defendant on the hasis of 
arises, however, whether a local council or the C.R.B. 

technically owning all poles on their roads. In my 
opinion the  road authorities would not  be potential 
defendants, as their ownership of S.E.C.  poles  does not 
carry with it any real rights over them. This is because 

the poles arc also  owned  by the S.E.C., and  thc S.E.C. 
has power over them. In the event of a conflict between 
owners the specific power of  the S.E C. will override 
the general powers  of the road authorities. If a road 
authority gave permission for the erection of an  S.E.C. 
pole (although I can  find no provision requiring such 
permission), then it might open the  door  to it  being 

that it would be  highly unlikely that  the road aothority 
liable if the pole would he  hazardous. But I believe 

would  he nltimately held liable. 
Sign Posts and Traffic  Control Signals: I agree with the 
conclusions  expressed by the investigators that  the 
“responsible” authority would  be a potential defendant 
in the event of a collision with any of these structures. 
Liability: Inmy opinion the analysis in respect of street 
light  poles  applies to utility  poles, sign posts, and traffic 
control signals. I agree with the conclusions reached by 
the inyestigators, both in respect of utility poles, and 
traffic  signs  and  signals. 

Co,lc!luioir 

way of compensating those who are injured or who 
In many respects the law of torts is an unsatisfactory 

suffer  loss in the course of their daily  lives.  But one of 
its  redeeming  qualities is that it encourages safe con- 
duct by penalising those who are negligent. In doing 
this the law  is  not  guided  by fanciful  and  theoretic 
notions of what is and what is  not safe; rather it is 
guided  by  common  sense and practical experience. 
Thus, if road authorities wish to avoid liability for road 

practical expcrience. Road  authorities should not  baulk 
accidents, they should also look to common  sense and 

consequences. 
at safer road  furniture because of a fear of the legal 

Stuart Morris 

Equity Chambers 
7 November 1979 
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Appendix D 
LEGAL IMPLICATIONS OF FRANGIBLE POLES FOR ROAD AUTHORITIES - OPINION 

Mr. W. C. LEE, Q.C.  

The Crown Solicitor, 
Attorney-General’s Department, 
P.O. Box 361, 
CANBERRA  CITY.  A.C.T.  2601 

Dear Sir. 

Querist has conducted a research project for the 
Commonwealth Department of Transport  into legal 
implications surrounding the use (or non-use)  of certain 
frangibleor breakaway  poles by road and/or electricity 

luminaire (street lighting) poles. In accordance with 
supply authorities, with particular emphasis upon 

instructions contained in letters dated  4th July, 1979 
and 20th Novcmber, 1979, and from various confer- 

legal situation in Queensland on two  specific  questions: 
ences,  advice is sought with respect to the likely  possible 

(a)  Would such an authority (identifying likely 
defendants where possible) be held liable if that 
authority used a frangible or slip-base rather  than 

result of a motor car/pole collision, a motorist, 
a rigid luminaire pole for lighting a road  and, as a 

pedestrian or property-owner were injured by the 

( b )  Would such an authority he held  liable  when a 
falling pole? 

frangible or slip-base luminaire pole was not used, 
but could have  been  used, and  the rigid pole 

passenger? 
exaccrbated the damage incurred by a motorist or 

use of the relatively  new frangible or breakaway poles 
Various authorities have indicated concern that  the 

would expose them to increased  legal  liability  by 
increasing the risk of accident, whereas they  were of 
the view that they  would incur no liability if they 
continued to use  the  existing  rigid  poles, based upon 
the notion of non-feasance. However, breakaway 
luminaire poles have been extensively used in various 

been found to significantly reduce fatalities, injury, and 
countries and rn some States of Australia, and have 

property damage when a collision  occurs  between  such 
a pole and a motor  vehicle. In terms of all iiwd object 
collisions, research has shown that rigid  lurninairc 

poles, whether made of steel, concrete or timber, rate 
ncar  the top in terms of accident severity because they 
are rigid,  causing a velucle to decelerate rapidly, 
resulting in severe damage to  the vehicle and secondary 
injury and often death to its occupants. 

Various studies, including a university study in 
Victoria, have shown that such collisions are frequent 
and serious, resulting in  extensive  losses to those 
directly  involved and to the community in general. The 
authorities involved, therefore, are or should be aware 
of the consequences  involved  by the use of rigid poles. 
After all, the gravity, frequency and imminence of  the 
danger to he provided against  comprise,  as Dixon J.  
pointed out in Mercer v. Commi.rrioner lor  Road 
Transport and Tramways (1936)  56 C.L.R. 580  at 
p. 601, thc first questions for consideration. 

base or slips off its foundation on impact, thus 
A frangible pole, on the  other hand, yields at  the 

presenting very little resistance to the impacting vehicle 
which passes through the pole with minimal deceler- 
ation. There are various types of breakaway poles, the 
slip-hase type being most commonly used. Research 
Ins also  shown that collisions with breakaway poles 
rarely result in  an  injury to anyone, that damage to  the 
vchiclc is drastically  less, and that falling  poles  behave 
in such a way that injury to other  property or persons 
is very unlikely. Any  such injury or damage is therefore 
regarded as  extremely remote. 

C.J. in Mercer v. Comnfisioner f o r  Road  Transport 
It is perhaps timely to refer to the remarks of  Latham 

mrd T f n m w u y s  1N.S.W.) (1937) 56 C.L.R. 580 at 
p. 589: 

“The mere fact  that a defendant follows common 
practice does not necessarily  show that  he is not 
negligent, though the general practice of prudent 
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men  is an important evidentiary fact. A common 
practice  may be shown  by evidence to be  itself 
negligent. A jury is entitled, for example, on sufficient 
evidence, to find that a proper regard for  the  safety 
of other people would require the adoption  of  some 
precaution which has only recently been discovered. 
But a jury is entitled only so to find if there is actual 
evidence to  that  effect. A jury cannot disregard the 
evidence and  find,  merely on its  own motion,  that 
some precaution which  would have prevented injury 
In a particular case ought  to have been adopted.” 
There is no  reason why  this principle of Itself should 

not  he of relevance to  the issue of whether frangible 
poles and  not rigid poles should be  used, if other 
factors necessary for sheeting home liability  exist. The 

the  appearance of ”a tiger  by tail” fear which ought to 
apprehension expressed  by various authorities takcs on 

mation. The  fear seems to he that notwithstanding that 
be dissipated or minimised  by dissemination of  infor- 

rigid poles are  hazardous and cause real damage to 
road users and property owners, the use of frangible 
poles  might  impose more liability  on the aothorities and 
more injury to others. From the available evidence, it is 
submitted that such a fear is not well  based. 

For the purpose of this discussion, the facts  outlined 
above relating to the behaviour of various types of 
poles are  taken as  being capable of acceptable proof in 

will  also he of relevance. 
a court of law. Some evidence of the cost of each type 

It is assumed that  street lighting  senpes not only to 
light the streets for  the purposes of facilitating the  safe 

night or  in other times of poor visibility, it also serves 
movement of traffic, both vehicular and pedcstrian, at 

to Illuminate parked cars, signs,  islands, hazards and 
such  matters.  Another purpose, as a function of Local 
Government if  by-laws are  made  therefor, is to provide 
for promoting  and maintaining the ‘peace . . . comfort 
. . .health. . . morals , . . u-elfarc, safety. convenicnce, 
housing, trade, commerce of the area  and its inhabitants 
. . . and for the plannmg, development, and embellish- 
ment of the Area, and  for the general good  rule and 
government of thc Area  and its inhabltants”. 

There  are  fmther numerous  specific  powers  given to 
a Local Authority which apparently do not  depend 
upon the making of the by-laws  and ordinances: see 

277. These include the undertaking, provision, construc- 
Godburn City Council v. Carey (1975) 32 L.G.R.A. 

tion, maintenance, management execution, control, 
regulation andlor regulation of the m e  of  “roads . . . 
traffic, health, supply of light and power; town planning; 
sub-divisionofland; opening,closing, aligning,  widening, 
altering and gradmg  of roads; . . . and generally all 
works, matters and things in its opinion necessary or 

Area  and the well being of its inhabitants”. This would 
conducive to the good rule and government of the 

seem to inclnde aids to the prevention and detection of 
crime of any sort, e.g. shop or housebreaking, robbery, 
assault and so on, and also the  general well-being and 
safety of  citizens. 

Some initial observations should he  made  before the 

known  that street lighting is  commonly  fixed to cable- 
questions raised are considered. It is of course well 

carrying poles and  that there are many poles used for 
more purposes than one by various authorities in 

co-operation e.g. road  and traffic  signs and signals, 
lighting, power and telephone cables  etc. Nevertheless, 
advice  is  specifically requested in relation to luminaire 
poles pure and simple, i.e.  poles  which carry  street 

limited to situations where  there  are such luminaire 
lighting and nothing clse. This advice is accordingly 

poles only. It may not be  possible however, to entirely 
ignore the existence of other such utdity poles or a mix 
of various types  in  all factual situations which could 
conceivably  arise. 

simple hypothetical examples, the advice sought is 
It should also  he observed that  apart from some 

necersarlly of a general nature. without a detailed 
specific fact situation which  exists in the  case of any 
particular coIlisloI1, and without precise details of the 

particular  street lighting, and without information as to 
actual background leading up to the mstallation of 

whether ss. 293 and 444 of the Electricity Act 1976- 

indefinitely  and  may have a vital bearing on the 
1979 have been invoked. Such circumstances may vary 

outconie of any given situation in which  liability is 
sought to  he invoked. Accordingly the views here 
advanced in relation to the questions raised  may require 
modification in a particular case. 

approach the problems raised on two broad bases: 
Within the above framework, it  is  necessary to 

1. Which statutory authorities are potential defendants 
in the situations envisaged? 

2 .  What liability, if any, might  be imposed on those 
defendants, or any of them, in such situations? 

1. POTENTIAL  DEFEXDANTS 

Given that a good cause of action exists in appro- 
pliate circumstances, this question primarily involves 
an examinatmn of the statutory provislons relating to 
ownership and control of roads,  and ownership and 
control of  street lighting  poles. As the question of 
fixtures  was  raised  by querist, it  will also be necessary 
to consider  who  nu-ns the soil  of the roads. In a 
particular case the enquiry would also involve an 
examination not only of  the  status  of the actual  road 
involved  itself, but also the actual arrangement, if any, 
existmg  between road authorities, or between road 
authorities and electricity authorities  as to  the instal- 
lation of street lighting, both as to design, location, and 
maintenance of it. No specific instructions have been 
provided in relation to any such  arrangements,  although 
some general understanding of the position has been 
given. 

(a) What is a  Road? 

The  term  “road’ is  defined in certain statutes, with 
varying degrees of detail, the central  feature being that 
it be dedicated to  the public, or to public use. See  e.g. 
s .  3 of the Local Government Act 1936-1978, s. 2 of 
the Main  Roads  Act 1920-1976, s. 5 of the Land  Act 
1961-1978. 

By s. 6 of the Electricity Act 1976-1979, however, 
the \vord “dedicated” is not used in  the definition 
“road”, the essence  being “any road,  street,  square, 
court, alley,  highway, thoroughfare,  lane,  footpath, 
public passage, or place that the public are entitled to 
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use”. There is no reason why this would not  apply to 
roads through privately-owned  places of entertainment, 
amusement, recreation or business.  e.g. parks, zoos, 
drive-in theatres, shopping complexes and others. The 
definition  includes any wharf, jetty,  bridge, park  or 
reserve that IS under the control of a public body. Such 
places would he ”roads” under  the Trafic  Act 1949- 
1977 (s. 91, which  makes no mention of dedication, 
but  rather  to  the  fact  that they be “open to  or used  by 
the public or to which the public have or  are permitted 
to have access whether on payment of a fee  or 
otherwise”. 

174(1) to construct, maintain and  control works on 
An Electricity Authority has the power under sub-s. 

any road (as defined  in s. 6 of the  Act) for  the purpose 
of lighting, subject to certain consents referred to 
subsequently, but sub-s. 174(2)  throws a doubt on the 
apparently broad definition, at least insofar as it  relates 
to the  street lighting  power,  because  it  provides that  the 

such lighting  (i.e. as  in sub-section 1 )  for  the purpose 
Electricity Authority may (on  its own volition) provide 

of lighting any of its  works, or on the requisition of the 
Commissioner of Main Roads, or Local Authority or 

ment of a road. It apparently does not have the power 
any other statutory body  having control or manage- 

to provide general street lighting, except on the 
requisitionof one or other of the authorities mentioned. 

It is not known whether an Electricity Authority 
places street lighting on a private road for  the purposes 

Commissioner of Main Roads or a Local Authority 
of lighting any of its  works. It appears that  the 

would  not  have the power to request the construction 
of “street  lighting” on a private road (which the public 
are entitled to use), as  it is not a road  under their 
control, and if street lighting were installed  by an 
Electricity Authority on any  such private “road” the 

would be the likely defendants on ordinary principles 
owner of theland (and perhaps  theElectricity Authority) 

applicable to occupiers of land or on ordinary prin- 
ciples  of  negligence. 

to erect street lighting on any road, as defined in s. 6, 
But the Electricity Authority clearly has the power 

on the requisition of the Commissioner of Main Roads, 
or Local Authority, or any other  statutory body having 
control or management of a road. Not all of those 
roads are necessarily dedicated roads, but at least for 
the purposes of the Electricity Act 1976-1979 they 

Some of the possibilities are noted subsequently. 
must be roads “that  the public are entitled to use”. 

(h) Who On’m the  Land  Below  the  Road? 

poles  when erected became fixtures. This involves not 
Querist raised the question of whether or  not  the 

a question of who owns the “road”, but who  owns the 
soil under the road. 

It appears that  the property in all land which bas 
been dedicated to public  use  as a road in Queensland, 
whether Crown land or not, vests in  the Crown: see 
s .369 ,  sub-s.362(4) of the Land Act 1962-1978, 
sub-s. 34(14)  of the Local Government  Act 1936-1978 
in conjunction with s. 119 of the Real  Property  Act 

Roads  Act 1920-1976. See also sub-s. 35(10)  of the 
1861-1978 and sub-ss. 13(3) and 17(1)  of the Main 

Lvcd Govrrnment Act 1936-1978. My attention has 

located, which vests  the ownership or fee simple of land 
not been drawn to any provision, nor has any been 

dedicated for public  use  as a road, in a Local Authority 
or in the Commissioner of Main  Roads (or in any other 
authority) similar to those provisions considered by the 
Court of Ameal in New South Wales  in Comrnissioner 
f o r  Main  Rdads v. B.P. Australia  Ltd (1964) 65 S.R. 
(N.S.W.) 2333. See also 21  C.T.B.R. (N.S.) Case 11, 
137 at p. 141. 

for  roads pursuant to powers  given  by s. 30 and  sub-ss. 
However, land which a Local Authority may  resume 

35(7)  and ( I O )  of the Local  Government  Act 1936- 
1978 and ss. 10 and 12 of the Acquisition of Land Act 

until it is dedicated to public  use. The requirement 
1967-1977 vests in  the Local Authority, presumably 

for such dedication would seem to he implied by the 

s. 369 of the Land  Act 1962-1978, being of apparently 
Local  Government  Act 1936-1978, in which case, 

than  the Crown),  vests the ownership of the land in  the 
general application to lands dedicated by  persons (other 

Crown. Until it is dedicated, however,  ownership of the 
land, the subject of the “road” is in the Local Authority. 
In the case of a new sub-division,  it  is the owner of 
the land who dedicates new roads to the public:  sub-s. 
34(14) ands. 119 of the Real  Property Act 1861-1978. 

roads the subject of the Act are similarly roads 
Likewise under the Main  Roads  Act 1920-1976, all 

new road, sub-s. 13(4) provides that  it be a declared 
dedicated to the public use ( s .  2 )  or in the case of a 

road and absolutely dedicated to  the public use from 
a certain date.  The Cornmissioner of Main  Roads is 
also a Constructing Authority under the Acquisition of 
Land Act 1967-1977, with powers of resumption under 
that Act and  the Main  Roads  Act 1929-1976. Being 

ship of the land in  the Crown. 
declared a road, sub-s. 17(1)  operates to vest owner- 

In the absence of any instructions to the contrary, 
the assumption therefore is that ownership of all land 
which has been dedicated to public  use  as a road, vests 
in the Crown. and  not in the Local Authority, the 

This aspect will again he referred  to below  when 
Commissioner of Main Roads, or  in any other authority. 

considering the position of those authorities as  possible 
defendants. 

It has not been  suggested that any liability attaches 
to the Crown  as owner of the freehold, for  the activities 

The powers to construct and maintain roads and street 
conducted upon Crown land by statutory authorities. 

lighting are not exercised  by them  as delegates of the 
Crown, nor as  licensees of the  Crown  as derived from 
the  Crown ownership of  the soil. They are statutory 
powers to do certain acts and construct certain works, 
conferred directly by the legislature. Metropolitan 

Limited 119241 St.R.Qd.. 82  a tp .  101. 
Water  Supply and  Sewerage  Board v. R .  Jackson 

(c) Possible  Miscellaneous  Defendants 

The authorities which primarily construct and/or 
exercise control over roads on which there may  be 

Brisbane City Council - “the  Council”) abd  the 
street lighting, are Local Authorities (including the 

Commissioner of  Main Roads, and attention will later 
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follow, however, that all “roads” on which there could 
be concentrdtcd on these authorities. It does not 

he luminaire poles, are  under  the control of these two 
authorities. Sce the reference above to the definition of 
“road’ in s .  6 of the Electricity Act 1976-1979  and 
sub-s. 174(.2). 

1936-1978, the  Governor in Council may  by Order in 
Also  by sub-s. 4(10) of the Local Go~ernrnent  Act 

Council declare that this  Act shall not  apply and extend 
to  such  part of the  Area of the Local  Authority as is 
defined in the Order, which in  turn may later he 
revoked.  “Area” is  defined in s .  5 ,  and is dealt with in 
detail ~n s. 5 .  Such  an exclusion could operate e.g. 
when part of an  Area of a Local Authority is required 
for some public works or undertaking, and there corlld 
be street lighting in such  Area. 

Act 1922-1978 where an irrigation area or undertaking 
One example of this may  he provided in the Irrigation 

may he constituted. The land may he exempted from 
the Local  Governmem  Act 1936-1978. Indeed, s. 10 of 
the lrrignlion  Act 1922-1978 constitutes the irrigation 
area of a Shire  under the Local Alfthoriries  Act 1901 
(then applicable) whereupon the land  shall he excluded 
from  the  area or areas of  the  Local  Authority which 
shall cease to have jurisdrction over the land. The 
Commissioner for lrrigation and  Water Supply shall 
constitute the ”shire” pursuant  to the section. There 
mav have been street lirhtine  on  the land before its 

on the rcquisitiun of the Minister if the Governor in 

Land  Act 1962-1978 conferring upon the Minister any 
Council makes regulations under sub-s. 370(2) of the 

Local Authority. In such a case the Minister may 
right, power, privilege, etc. relating to roads, had by a 

to install street lighting, and accordingly the Minister 
requisition the Electricity Authority  under sub-s. 174(2) 

has the same duty, obligation, liability or responsibility 
of a Local Authority: sub-s. 370( 1 ).  The Minister may 
he a defendant in an appropriate case. 

Another example could operate in a particular case. 

take joint ohligations with an adjoining Local Authority 
Local Authorities may in certain circumstances under- 

or Authorities with respect to certain roads, bridges, 
etc. particularly on the border  or boundaries of the 
shires, and certain obligations can be undertaken by a 
Local Authority outside its area. In  such a case, a 
Local Authority,  other  than or  in addition to the 
Authority in whose area  the street lighting  is situated, 
may he a proper defendant. 

may  require examination in a particular case. Other 
There  are doubtless other  statutory provisions  which 

possibilities  may relate to tourist roads, harbour  hoard 

intended lo  he a catalogue of all  possible defendants. 
areas, national parks  and the like. The above is not 

Details of all such statutory provisions have not been 
provided, nor  are all possible factual situations known. 

These examples merely illustrate that in a particular 
exclusion from the Loco1 Govern!nenr Act 1936.1975, case, considerable care is necessary to examine the 
or it  might  he  installed by the Electricity Authority, on  status of the actual  “road”  and who controls it,  and 
the requisition of “the statutory body  having control of any arrangements existing  between the various 
or man3eement of the road”: sub-s. 17412). authorities before possible defendants  are selected. 

I I  

L 

Refercnce should also be made  to ss. 362  and 370 of 
the Land Ac/ 1962-1978. The Minister may,  with the 
amroval of the  Governor in Council. declare any 

Subjectto theseremarks,attentionwill he concentrated 
on the position of Local Authorities. the Commissioner 
of Main Roads, and Electricity Authoritles. 

d r k n  land open  as a road for public.nse and such 
land shall thereby be dedicated as a road accordingly. 
Sub-s. 362(4) provides that the ownership of  land 
comprised in all such roads shall  he and shall remain 

power to form, constrnct and maintain roads serving 
vested in the Crown. By s. 370, the Minister has  the 

lands  made available or to  made available for lease or 
sale under  the Act or any  othcr Act. 

By  sub-s. 370(3)  of the L a d  Act 1972-1978, the 
Governor in  Council may, at any time after completion 
of the construction of any  road  constructed  by the 
Minister pursuant to  that section, fix a date on and 
after which the provision of the Local Government Act 
1936-1978 shall apply to the  road. On and after that 
date the Minister shall not  he subject to any duly, 
obligation, liability or responsibility whatsoever in 

in sub-ss. 370(1) and ( Z ) ) ,  and the Local Goversmer~t 
respect of the road (his rights and liabilities are set out 

Act 1936-1978  thereafter applies in respect of the road 
as if it had been constructed by the  Local  Authority in 
the area  in which it is situated. By sub-s. 370(4), the 
Local Government 1936-1978 does not apply to  such a 
road until that  date is fixed by  the Governor-in-Council 
by Order in Council. 

There is nothing to prevent the construction of street 
lighting on such a road by an Electricity Authority 
hefore the Local Government  Act 1936-1978 applies 
to it, “for  the purposes of lighting  any of its  works” or 

(d) Principal Defendantr 

Local A~rthorities,  Commissioner of Main  Roads, and 
Electricity  Alrthorities. 

Government  Act 1936-1978 but also the Electricity 
This involves an examination not only of the Local 

Act 1976-1979 which  expressly  recognises the rights 
and obligations of the Commissioner of Main  Roads 
and  Local Authorities, and  the Main  Roads Act 
1920-1976. 

Section 30  of  the Local  Governmeni  Act 1936-1978 
and s. 36 of the City of Brisbane Act 1924-1977  give 
extensive  powers to a Local Authority  (which term 
includes the  Council) as to  the  functions of Local 

government of  the whole or any part of the Area. , .” 
Government. It is charged with the “good rule and 

It has extensive  powers to make by-laws (or ordinances) 
for “the peace, comfort, culture, education, health, 

It has specific  powers  as to “the  undertaking, provision, 
safety, convenience.. .” of the Area  and its inhabitants. 

construction, maintenance, execution, control, regu- 
lation, and/or regulation of the use of . . . roads, . . . 
supply of light and power”, and very many others, 
including generally all works, matters and things in its 

government of the  Area  and its inhabitants.  These 
opinion necessary or conducive for  the good  rule and 

powerscanapparentlyhe exercised without anordinance 
or by-law. 
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The City of Bti.rbune Act 1924-1977 is ncarly 
idcntical,  but  the  express  provision as to  the sllpply of 
light and power was deleted by  the  Electricity Act 
1976-1979, First Schcdule, Part C. 

roads is thus  expressly  given to Local Authorities and 
The power to construct (and control and maintain) 

the Council, The power to construct street lighting  in 

power, or a power incidental to the  “road’ power, or it 
connection  with the roads seems to be an ,implied 

may fall within the general powers to  do all works, 
matters and things  in  its  opinion  necessary or conducive 
to  the good rule and government of the  Area  and its 
inhabitants, Also in  the case of Local Authorities, the 
power to supply  “light and power” probably also 
includes the supply of light to the  users of roads 

paragraph of suh-s. 36(3)  of the Ciry of Brisbane Act 
generally.  Possibly the Council has by the  second 

1924-1977, a similar  power, although it is enough to 
regard this power as an incident of the “road” power, 

Electricity Act 1976-1979 which provides that nothing 
and this  is  expressly  recognised  in  sub-s. 174(3) of the 

in s .  174 shall prohibit the Cornmissioner of  Main 
Roads, a Local Authority (including the Council) or a 
statutory body having control of a road  “from con- 
structing and maintaining lighting  as part of the works 
comprising such road or part of a road”. 

as Dixon C.J. and Williams J. iu Thompson v. Banks- 
It is strange, however, that this is an implied power, 

fowrt Corporation (1952) 87 C.L.R. 619 at  p. 625, 
made comment. Nevertheless, the power is there, subject 
to s .  174 of the Electricity Act 1976-1979. 

Sub-section 32(4) further recognises the power. It 
provides as  follows: 

“The  Local Authority may contrihutc towards the 
capital cost of street lighting and its installation 
within the  Area  of  the Local Authority in accordance 
with an agreement entered into between the Local 
Authority and any person, body or authority under- 
taking  the supply of electricity  within such area.” 

Section 174 of  the Electricity Act 1976-1979 seems 
to be the only power given to an Electricity Authority 
to construct, maintain, and  control works on any road 
for  the purpose of lighting.  Sub-s. 174(2)  enables the 
provision of it  by that Authority on its  own  volition 
for  the purposes of lighting any of its  works.  Otherwise 
it appears that it must be on the requisition of the 
Commissioner of Main Roads, or Local Authority (or 
other  statutory body  having control or management of 
a road).  It apparently does not have the power to erect 
street lighting  as It sees  fit. The Commissioner, or Local 
Authority or  other statutory body therefore causes the 
street lighting to be brought onto roads they control, or 
otherwise they have the power to provide it  themselves. 

he obliged to install street lighting on requisition. 
The Electricity  Authority,  however, does not seem to 

It appears that this  process, when read with sub-s. 

hasis  of agreements entered into between an Electricity 
32(4) of the Locd Government Act 1936-1978, is the 

Authority and a Local Authority. Precise details  of any 
such agreement are  not known, hut it is understood 
that in the case of a new  sub-division and new  roads, 
the Local Authority requests the provision of street 
lighting  whereby an agreement is entered into  under 

which  the Local Authority contributes an annual sum 
which  covers amortisation of capital cost,  plus energy 
cost and lnaintenancc cost. Sub-s. 34(4) empowers the 
Local Authority to  contribute towards the capital cost 
of street lighting and its installation. No other 
provisions  have  been drawn to my attention, so it is 
assumed that  the agreements thought to he applicable 

agreements exist  with the Commissioner of Main Roads 
are duly empowered by statute. Presumably similar 

and other relevant road authorities. 

ment of the Elecrricily Act in 1976. It is understood 
Likewise  with street lighting  existing at  the commence- 

that similar agreements operate. If this  is  the position, 
the Local Authorities, the Commissioner of Main  Roads 
and  other authorities are apparently assuming an 
obligation to maintain the street lighting, as well as to 
contribute  to energy  costs  and capital costs. They also 
cause new street lighting to he installed and presumably 
they caused subsisting lighting to be  installed. As they 
contribute towards the cost, presumably they may  have 

hence  the  importance of the actual agreement. In 
a say as to  the design, appearance and location of it, 

addition, they can erect their own street lighting if the 
Electricity Authority does not  do so: sub-s. 174(3) .  

ordinances made by a Local Authority or the Council, 
Querist has instructed that  there  are  no by-laws or 

or regulations under  the Main Roads Act 1920-1976, 
as to the  actual  standards or construction or mainten- 
ance of roads, or as to  the provision of street lighting or 
as to the specifications thereof, similar to  the by-laws 
made by the Mertons London Borough Council  and 
dealt with in  the case of Anns and Ofhers v. Mertorz 
London Borough Council [I9781 A.C. 728. In that 

cxercised (whereupon they became the law on the 
case the power to  make by-laws having been duly 

subject) those by-laws  assumed considerable prominence 
hecause it was  alleged that the Council failed to cause 
compliance with those  by-laws. 

the by-laws  were an extensive code providing amongst 
It appears from pages 752, 753 of the  report  that 

other things, detailed requirements as to  the foun- 
dations, as well  as the right to inspect. These provisions 
had to be complied with by a builder, the question being 

for failing to inspect and to ensure  that  the builder 
the extent to which the Council may he liable (if at all) 

duly  complied  with the by-laws (and plans). Indeed,  the 
failure  of a Council‘s  officers to ensure that approved 
plans complied  with the Council‘s  by-laws is animportaut 
matter and was a reason why a Council was  held  liable 
in negligence  in Voliv. Inglewood Shire Council (1962) 

exist  in the current problem. 
110 C.L.R. 74 at p. 100. No such situation seems to 

that  the Electricity Authority shall came its  works to he 
Section 258 of  theElectricity Acr 1976-1979, requires 

designed, constructed, maintained and recorded in  the 
manner prescribed. “Works” include electric  lines, 
lamps, fittings and so on and would include poles. An 
examination of the Electricify  Regulafions 1977 shows 
that  Part I1 deals  with  Design, Construction and Main- 
tenance of Electric Lines and Works (regs. 6 to 3 3 ) .  
These deal principally  with high voltage  lines, earthing, 
protective  measures, avoidance of damage from electric 
shock and certain other matters not apparently related 
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to thc design or placcmcnt of polcs for strcct lighting, 
but this is a matter for engineering advice.  Any breach 
of  such regulations would of coursc give risc to  an 
action based  upon  negligence or a breach of statutory 
duty. But the only apparcnt regulation as  to  street 
lighting (and this assumcd for the purpose of this 
advicc) is regulation 3 3  which provides: 

"Light on Roads. An Electricity Authority shall 
ensure that lights  used for lighting on a road  are 
installed so that no  part of the light or its fittings 
or its supports to a pole are less than  5.5 m above 
the carriageway of a road." 

above the carriageway of a road, of a street light or its 
This regulation deals only with  minimum  height 

fittings or its support  to a pole. Whilst  recogmsing the 
existence of poles and the fact  that street hghting 1s 

the design or location of poles. It also probably relates 
above the carriageway of a road, it says nothing  as to 

Authority  or used for street lighting if  installed at the 
only to street lighting  installed  by an Electricity 

commencement of the Act in 1976. It probably does 
not apply to  street lighting  which the Commissioner of 
Main  Roads, a Local Authority, or other  statutory 
body  may  install pursuant to their respective statutes as 
part of a road if the Electricity Authority does not 
install  it  (sub-s. 174(3)), unless the  Governor in Council 
exercises the powers under s. 193, which could be of 
relevance to  the  problem. It is assumed that  such 
powers have not  been  exercised. 

Section444of theElectriciry Acr 1976-1979 empowers 
the Commissioner to publish, with the approval of the 
Governor in Council, uniform practice manuals in 
relation to works, providing for the practices with 
respect to construction and maintenance of works of 
an Electricity Authority. Jt IS not  known if any such 
manual exists, or what effect it may have on  standards. 
It will  he  assumed that none  exists, and that no stan- 
dards have been adopted under s. 440. 

that  there is no relevant statutory prescription or stan- 
Thus as presently advised, the position seems to be 

dard dealing with the design or location of poles for 

roads and strect llghting is  generally authorised by 
street lighting or of roads, although the provision of 

not duties, under any of the above legislation. 
statute. It also  seems clear  that both topics are powrrr, 

Section 35 of the Local Governmerzi Act  1936-1975 
provides for  the classification of roads, but nothing 
would appear  to  depend upon the yar1ous  classes of 
roads under  the control of the Local Authonty  for  the 
purposes of this  advice. Reference  has been made  to 
the specific power in snb-s. 35(7) as  to the making of 

new roads created by  way of sub-division of lands and 
new roads by a Local  Authority,  and 8. 34 deals with 

dedication thereof by  the  owner with the consent of 
the Local Authority. 

Suh-section 32(1) provides as follows: 

and jetties, and other public works  under the controi 
"The materials of all roads, bridges, ferries, wharves 

thereto, shall belong to  the Local Authority." 
of the Local Authority, and all things appurtenant 

things appurtenant thereto" include  luminaire  street- 
Querist has taken  the view that  the  words . . . "all 

lighting polcs, r e g a ~ l l c s  o i  who  placcd  them on the 
road. 

it is doubtful i f  any  exlsts. In 21 C.T.B.R. ( N . S . )  Case 
lu'o authority  has been  given for this proposition  and 

I I  and (1976j 76 A.T.C. 404, it was  held that "public 
works . . . and all thinzs appurtenant thereto" should 
not be conblrued eiirsdem gerieris with "roads,  bridges, 
ferries. wharves  and  Ietties", so that a bus shelter u'as 
"public  works under the control of the Local Authority" 
and as such, bclonged to the Local Authority. 

That decision did not deal  fully with sub-s. 32(12) 

taxpayer. Honevcr, it lends some support  for  the 
and gave the benefit of a doubt or amhigulty to the 

notion that "public works"  may include street lighting 
poles if i t  includes bus shelters, hut  the contrary Yiew  is 
that "other  pnblic  works" must he of the same kind  as 
"roads, bridges, ferries, wharvcs  and  jetties". The latter 
view is weakened, however, by the word "and" between 
"ubxrves" and  "jetties". It is somewhat difficult to say 
that a pole IS the "material" of a road,  hut sub-s. 174(3) 

installed by a Lccnl Authority or Commissioner of 
of  the LIacrzicify Acr 1976-1979 regards lighting 

Main Roads "as part of the Works comprising such 
road". A pole could be the "material" or "other public 
works", but the word "material" probably does not 

public works" probably include such poles,  and  would 
relate to "other publlc works" in sub-s. 32(12). "Other 

particularly include their own  poles  installed  as 
recognised  by  sub-s. 174(3) of the Act, in a case  when 
an Electric Authority dld not install them. 

seem to  relate only to the words "other public works" 
The words "under the control of the Local Authority" 

because of the word "and" between  "wharves" and 

in turn appear  to relate to all that has gonc  before, i.e. 
"jetties". The words  "and  all things appurtenant thereto" 

works. Thcy  probably do not  mean  "appurtenant to 
appurrcnant to roads. to bridges, and other public 

materials". Street lighting erected by the Local  Authority 
itself  would  seem  to be  under  the  control of the Local 
Authority,  and given the power to control  and  maintain 
roads  and lighting  as part  of  the works comprising such 
road. it is probably  correct to say  that either it  is 
appurtenant  to the road,  or  that it comprises  "public 
works" or that it is appurtenant to public works and 
"belongs" to the Local Authority. These poles do  not 
then belong to the Electricity Authority, nor has that 
Authority any control over them, and accordingly it 
would not  be  an  appropriate  defendant in any such case. 

Likewise. if the Commissioner of Main  Roads 
constructs and maintains street lighting on a road, and 
the system is  metered by  the Electricity Authority (as 

road), or it  is constructed and maintained by another 
e.g. in the case of a Council in say a Botanical Gardens 

relerant statutoq authority, it is  difficult to see how an 
Electricity Authority could he liable in that event. The 
likely defendant would then  be the Commissioner of 
Wain Roads, or the relevant  statutory body. It may 
include a Local  Authority in a particular case. See 
sub-s. 17(2) of the Main Roads  Act 1920-1976. 

On the  other hand, in the case of street lighting 
provided by an Electricity Authority  under sub-ss. 
174(1) and (2) ,  either on its own volition or on the 
requisition of onc of the three road authorities named, 



“such lighting”  is by sub-s. 174( 1 )  constructcd, main- 
taincd, and controllcd by thc Elcctricity Authority. 
Section 260  expressly requires that an Electricity 
Authority shall ensurc that every line or work of the 
Electricity Authority shall he duly and effectively 
supervised and maintained in respect of both electrical 
and mechanical condition. It does not say  by  whom. 
Whether it can also  he “under the control of the Local 
Authority”  for  the  purpose of sub-s. 32(12) of the Local 

view of the fact  that  under  thc Second Schedule to the 
Governmenf  Act 1936-1978 is doubtful,  particularly in 

Electriciry Act 1976-1979, all clectricity undertakings 
of previous authorities were  divested from those 
authorities and vested in the new Electricity Authorities. 
“Undertaking”  by definition in that  Act and in  the 
repealed Electric  Lighf and Power Act 1896-1972 
included works, electricity lines,  poles  and so on, and 
thus would include  street lighting  existing on com- 
mencement of  the Act in 1976. 

By s. 226, “all works and every part thereof vestcd 
in or held  by an Electricity Authority subject to the 
provisions  of  this Act shall, notwithstanding that they 
have been constructed in or under any road . . . remain 
the property of the Electricity Authority”, so lighting 
in existence at  the  commencement of the  Act  in  1976 
is “vested in” the Electricity Authority, subject to  the 
Act. It is true, however, that the words “construct, 

necessarily  give ownership of  new poles to  an Electricity 
maintain and  control works” in sub-s. 174(1)  do not 

Authority, unless  it can  he said that any such works 
are ”held by” an Electricity Authority  under s. 226. 
See  also ss .  199 and 425. 

that  such lighting is owned  by the Electricity Authority, 
Whilst  recognising the uncertainty, the better view  is 

not the Local Authority. A proper  defendant in such a 

prudent  to join both as defendants in view  of the  doubt. 
case is the Electricity Authority,  although it may he 

A Local  Authority  or  other  road  authority might also 
he a defendant on some  other basis  which  will he 
considered below. 

installed on the requisition of  the Commissioner or a 
In the case of declared roads, where  lighting  is 

Local  Authority, sub-s. 17(2j of the Main  Roads Act 
1920-1976  is much wider in application. It makes no 
reference  to “control” by the Commissioner, as in 
sub-s. 32(12) of theLocal Government A c f  1936-1978 
in relation to public works. It treats materials of every 
declared road,  and all matters and things appurtenant 
thereto, separately, and in  para.  17(2j (b)  includes all 
buildings, fences, posts  and erectlous placed upon  any 
and every declared road.  Such things shall belong to 
the Commissioner. It is conceivable that poles erected 
on  declared roads by an Electrlcity Authority either 

both  the Commissioner  and the Electricity Authority, 
of its own volition or  on requisition can  he  owned  by 

posts  and erections placed  upon  any and every declared 
but  para.  17(2j(hj might he read to  mean “all buildings, 

Act 1976-1979 may constitute an eaception to the 
road by the Commissioner”, or s. ’226  of thc Elecfricity 

apparently  general words in sub-s. 17(2).  See s. 425 of 
the Elecfricity  Act 1976.1979. 

Again, in view of the doubt. it  may  he prudent to 
joinboththe Commissioner and the Electriclty Authority 
as defendants although there may be another basis for 

l~olding the Commissioner  also  liablc, as hereinafter 
relerrcd to. Similar conditions would apply  to  the 
“other  statutory body  having control of  the road’, hut 
whether or not thcvc  is  any particular legislation such 
as  sub-s. 32(12) of the Local Goverrtrnenr Act 1936- 
1978 or sub-s. 17(2) of the Main R o d s  Act 1920-1976 
is not known. 

road authority might become owners  of the pole on the 
A further basis  suggested by querist was that  the 

principle of “fixtures”, the pole becoming part of the 
road which  was under  the control of  the  road authority. 
As stated above, owxership of the soil in general vests 
with the Crown, not in the  Road Authority. A Local 
Au:hority has  control over the  roads  and their use, and 
by sub-s.32(12) owns the materials of  the roads. See 

This “ownership” and control relates to so much of  the 
also sub-s. 17(2j of  the Main Roads Act 1920-1976. 

surface of the  land, and  below and above it, as is 
necessary to the proper exercise of its  powers over the 
road as a road. It vests no  property io the  authority 
heyond the surface of the  street and such  portion as 
may  he  absolutely  essential to the repairs and proper 
management of the street. It does not  vest  as such in 
them as owner. See Municipal Council of Sydney v. 
Young [1898] A.C. 457, Wnndsworfh Board of Works 
v. United Telephone Co. (1854) 13 Q.B.D. 904,  and 
the very useiul statement by Barton J. in Municipal 

p. 11 1 where his Honour said 
District o/ Concord v. Coles (1906) 3 C.L.R. 96  at 

he  this: It has a public trust, but it has  no property, 
“The position of a municipal council seems to me to 

in  thc ordinary sense, in the soil of the road. It 
cannot hlock or  stop a road from  traffic  and have  the 
exclusive  possession of it, unless there is aomething 
in the Statute (the Municipalities Act) giving it  the 
power to interfere with the right of the public to 
pass and repass. So far as this council is concerned, 
it has certain rights given to it  by Statute, and it is 
confined to  the exercise of those rights:  it has no 
exclusive  possession whatever of the soil, albeit it 
may under  certain circumstances he empowered  by 
Statute  to  take  temporary or occasional possession,of 
part of it  for  the sole purpose  of carrylng out repalrs 
or other duties. So that the position of  the council is 
that it  has public duties to perform coupled with 
such  statutory licences  as are requisite to enable It 
to  perform  those duties, and the mere statement  of 
the position seems to involve a negation of  the 
assumption that, in  the ordinarily understood sense 
and in the sense of the provisions  of this Act, it has 
any  proprietary rights. I am  therefore of the opinion 
that  the right claimed by the council under this Act 
is not a proprietary right, either in respect of the 
road  or of the licenccs  given  by Statute to the 
municipality, such  as would justify the claim that it 
can lodge a caveat for  an estate or interest in land 
the subject of an application under  the Act.” 

The notion of fixtures  applies to the land as land. If 
the  Crown owns the  fee simple, any principle of 
“fiatores” would relate to the Crown as owner. See 
Nortlr Shore Gas Co. v. C.S.D. (N.S.W.) (1939) 63 
C.L.R. 5 2  at p. 68.  But regardless of that question, 
what  must  he looked at is the degree and object of  the 
annexation. See Anthony v. The  Con~manweolrh (1973) 
47  A.L.J.R. 83 at p.  89 where  Walsh J. had  no  doubt 
in holding that telephone and electricity poles  were not 
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fixtures, having rcgard to  thc objcct of placing thcm, 
casc  of later removal, and such matters. 

the rights of  Local Authorities werc recognised  as to 
Under the Electric Li& ond P o ~ v e r  Act 1896.1972, 

the placelncnt and  alteration 01 poles. This is expressly 
preserved in  the Electricity Act 1976-1979. See s. 116 
which  covers  placing, altering, or removal of electricity 
lines, or other works on roads. The Electricity 
Authority  must  obtain  the  prior consent of the  Local 
Authority or Commissioner of Main Roads in the case 
of a declared road. See also ss .  217, 215, 219, 220  and 
221. Poles can  be  removed, repaired and replaced. 
Roads  are  often rebuilt or widened, and pules shifted. 
It seems fairly  clear  that  such poles, even though 
solidly embedded in the  road  for  the time being, are 
not intended to remain a permanent  part of the free- 
hold. Their object is not for the better use or cnjoyment 
of the land, but  of  the  road.  Frangible poles might  be 
more readily movable. 

Accordingly, I do not think  that a Local Authority or 
Commissioner of  Main  Roads  or  other road authority, 
is owner by virtue of any sach principle. 

i t  would he prudent  to join a Local Authority or the 
There may be  another basis, however, under which 

Commissioner of Main  Roads or other body  as a 
defendant.  Not  only do they usually bring about the 
erection of street lighting poles on their roads and 
approve of thc location (the Electricity Authority 
apparently having no such power  except to light its 
own works), the Local Authority or the Commissioner 
or  other authority must he consulted before such poles 

particularly s .  216, sub-ss. 216(5) and (7) ,  and s. 218, 
or  other works are placed, altered or removed. See 

also sub-s. 50(9) of the Local Goverrlment Act 1936- 

authority has a say in the positioning  of the poles, and 
1978. The Local  Authority or Commissioner or other 

apparently contributes to their maintenance. They may 
well have a say in the type of  polcs  used, seeing they 
contribute  towards  the cost thereof. 

The actual basis of agreements entered into are of 
cotme not known (and these  would  be  relevant  in an 
actual case). B y  reason of the involvement  of the  road 
authorities, i t  would seem prudent to join them  as 
defendants in  an appropriate case. If a Local Authority 
or Commissioner or  other  authority causes  lightmg 
pules to  he installed on "their" road, even if the poles 
are "owned"  by the person installiug them, there seems 
litlle difference to the situation when a property  owner 
causes or allows  some object which  belongs to another 
to be placed on his land or  land wbich he controls. 
whereby a potentially dangerous situation is created 

with it.  Both the owner or controller of the land and the 
and  an  entrant is injured by tripping over it or colliding 

owner  of the object would  be approprlate  defendants. 

Acf  1920-1976. It should be noted  that by s .  24 of that 
Reference should also be made  to  the Main Roads 

Act, many of the provisions  of the Local Governmenr 
Act 1936-197s apply and shall be construed  as  if  the 
reference to a Local  Authority is a reference to the 
Commissioner. including sub-s. 52(10) which also has 
a counterpart in s.427 of the Eleclriciry Act 1976-1979 
in an action against Electricity Authorities for damages 
for injury to  the person or property. 

thc care  and  management of roads within its area which 
Querist has instructed me that a Local Authority has 

are not dcclared under the Main Roads Act 1920-1976. 
Local  Authority nevertheless appear to have  certain 
funct~ons and powers in relation to declared roads. 
Section 15 requires prior notice to a Local Authority 
before the Commissioner  recommends to the Govcrnor 
inCounc11 that a road bedeclared. See also sub-s. 11(3), 
ST. 13 and 27.  and sub-s. 32(2). Section 35 provides that 

Authority shall have the same power over the declared 
save in so far 2s is inconsistent with  this Act, the Local 

roads within its area as it has over other roads. The 
Local  Authority shall not  carry out any permanent 
W O T ~ S  on  any declared road or works  likely to affect 
the drainage, alignment or pavement of any declared 
road without the prior cnnsent of  the Commissioner. 
Certain financial obligations are imposed on  the  Local 
Authority, particularly as regards permanent improve- 
ment whichmay include street lighting. See sub-s. 33(1). 
.Apparently the Local Authority  can requisition the 
Electricity Author~ty to supply street lighting on a 

motorways, s ibs .   l lB(1)  prohibits the installation of 
declared road in its area, even though, in the case of 

the prior written consent of the Commissioner. This is 
any  pole,  new structure or thing on a mntorway without 

an addition to the restriction generally imposed on 
Electricity Authorities by s. 116  of the Electricity Act 
1976-1979. 

an appropriate  deiendant,  not only in connection with 
It therefore seems that  the Local Authority could he 

roads in its area which are  not declared, hut also in 
connection with declared roads. The Commissioner of 
Mein Roads could only he a defendant with  respect to 
declared roads, including motorways. Other  statutory 
road authoritics could be a defendant with respect to 

Electricity Authority could he a defendant in all of 
roads  under their control. Generally speaking, an 

those cases except where the authority concerned 
erected its  own street lighting under its  reserve  power 
in sub-s. 1 7 4 ( 3 ) .  I n  that case, the defendant would 
only be the road  authority who erected it, or who 
eRected  somc control over it. 

(e) Quesrionr Asked by  Qrrerist as  to  Like/>' Defendants 

(i)  I gencrally agree with the conclusion at p. 14 of 
Instructions to Advise that  the  proper  defendants 
in the case of principal roads would  be the Local 
Aulhority and Electricity Authority in the case of 
slreet lighting in existence in 1976 and constructed 
subsequently by an Electricity Authority  on 
requisition of the Local Authority, but  it  is douht- 
ful that  the Local Authority is  liable on the basis 
of ownership. The Local  Authority  probably 
would not  be liable  with  respect to street lighting 

volition under sub-s. 174(2)  to light its  works. 
erected by an Electricity Authority on its own 

However, in the case of lighting erected by a Local 
Authority pursuant  to its reserve power  (see sub-s. 

tbc Electricity Authority. 
173(3) ) ,  it  then would  be the defendant, and not 

(ii) As to  main  roads  and  State highways, I generally 
agree that  the  defendant would  be the Commis- 
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sioner of Main Roads, but doubt whether this  is 
based upon his  ownership of poles  installed by an 
Electricity Authority. I also agree that in some 
circumstances, the Local Authority and Electricity 
Authority should he joined, hut  not if  the Com- 

powers under sub-s. 174(3).  The Local Authority 
missioner erected lighting pursuant to his reserve 

might  he an  appropriate defendant in such a case. 
It is probably the case that neither the Commis- 
sioner nor  the Local Authority would  be an 
appropriate  defendant  if  the Electricity Authority 
erected lighting of its  volition to light  its  works 
(sub-s. 174(2)). 

(iii) Motorways: Notwithstanding the provision of sub- 
s. l lB(6) ,  it  is not readily apparent that this 
situation is substantially different  to  (ii) above. 

lation of  lighting poles. “Declared r o a d  is  defined 
Sub-s. l lB(6 )  is an added requirement for instal- 

in s .  2 as any one of six  types of roads. A “motor- 
way”  is a “declared road” designated a motorway 
under the Act. It is still a declared road. An 
Electricity Authority which erects  lighting  poles 
on the requisition of  and with the consent of the 

sub-s. 174(1) of the Electricity  Aci 1976-1979. 
Commissioner might  still he liable  by reason of 

Whether a Local Authority could be a defendant 
depends upon  the  factual situation. If  the Elec- 
tricity Authority wished to erect lighting to light 
its  works  (sub-s. 174(2)), it would have to obtain 
the consent of the Commissioner. This may have 
the effect of making the Commissioner a suitable 
defendant in such a case, but this  is doubtful. 

( f )  Miscellaneous  Electricity  Authorities 

It is noted that by s. 150 of the Electricity  Acr 

the purposes of the Eleciriciiy  Acr 1976-1979, Elec- 
1976-1979, certain New  South Wales Councils are, for 

tricity Authorities to supply  electricity  in certain parts 
of Queensland. They could be defendants in  appropriate 
cases. 

(8) General Cornmenis as to Defendants 

who to sue in a particular case, hut enough has been 
The foregoing illustrates the difficulty in determining 

said to illustrate that given an  appropriate cause of 
action, there is at least one defendant. In a particular 
situation, the potential plaintiff or his  legal  advisors 
would  investigate the question of legal liability  against 
all possible defendants before the action was  com- 
menced. This may take  the  form of demands by 
correspondence and  in this  way, the  actual situation 
may he clarified. But if there is a doubt, or if the 
proposed defendants do  not co-operate in clarifying 

plaintiff would probably  sue all reasonably likely 
the issue before they are all  joined  as defendants, the 

tories would probably clarify the liahilty  question, and 
defendants. The processes of discovery and  interroga- 

unless the plaintiff unreasonably or unnecessarily or 
vexatiously  joined a defendant, he would probably not 
he damnified in costs thrown away, and may  even he 
awarded them, depending upon the discretion  of the 
court in the  particular case. 

2. LEGAL LIABILITY 

The legal  theories are based upon: 
(a) Negligence 
(h) Nuisance. 

(a)  Negligence 

( 1  ) Generully 

conferred by statute, and not a duty. The relevant 
It 1s clear that installation of street lighting is a power 

for street lighting or  to install it if the Electricity 
authority is free  to decide whether or not  to requisition 

Authority does not. Likewise the Electricity Authority 
may (not must) install  it on requisition. If the power 
is not exercised,  it is  well settled that  no cause of action 
arises,  subject to  the remarks of Lord Wilberforce in 
Anns’ case that  an authority should give proper con- 
sideration to  the question of whether a power shall he 
exercised or not. But  here  the power has heen exercised. 

On  the information available,  it is also  clear that  the 
legislation has not authorised the  particular act or acts 
to be done in rhe way in which  they were in fact done. 

positioning of street lighting poles, or sets any standard 
No legislation provides for the actual specification or 

which, if there is non-compliance,  might  give  rise to 
an action for breach of statutory duty, or which, if 
fully  complied  with,  would  he a complete answer to 
any allegation of negligence or nuisance. Nor does any 
legislation  provide that the authority is free  to install 

the road i t  selects. In such cases, the statutory authority 
whatever type of pole it selects  in  whatever location on 

to  do  the very act which has caused the damage is, of 
course, an answer to the action: McClelland v. Man- 

question can then arise as to the exercise of the powers 
Chester Corporation [1912] 1 K.B. 118 at p.  130. No 

being  reasonable. But such is  also not  the case  now 
under consideration. It seems that where no  particular 
way  of doing the  act authorised by statute is  specified, 
it must be done in a reasonable way and not in  an 
unreasonable way: Mefropolifan Water Sewerage and 
Drainage  Board v. O K .  Ellioir Lrd (1934) 52 C.L.R. 
134 at  pp. 144-145, per  Starke J. 

some statutory authorities that  the misfeasance/non- 
It is  difficult to understand the contention raised by 

feasance rules will  provide immunity if they continue 
to use  existing  rigid  poles. That principle merely  states 
that if a highway authority leaves a road alone and  it 
gets out of repair, there is no doubt that no action can 
he brought although damage ensues.  But  this doctrine 
has no application to a case  when a road authority has 
done something, made up  or altered or diverted a 
highway, or has installed something on a road, and has 
omitted some precaution which, if taken, would have 
made the work safe instead of dangerous. Once it is 
established that  the authority did something to  the 
road,  the case  is  removed from  the category of non- 
feasance. If the work was imperfect and incomplete it 
became a case of misfeasance and not non-feasance, 
although damage was  caused by an omission to do 
something that ought to have  been done. It has the 
same consequence as the commission of something 
that ought not to have been done. See Lush J. in 
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McCIellnnd V. Manchester  Corporation (supra)  at 
p. 127. 

from liability, it has been doubted whether seats, lamp 
In any event for  the purposes of  any  such  immunity 

posts, telephone boxes, direction posts and such like 
are  part of the highway: Drake v. Bedfordshire Count?. 
Counci1[1944] 1 A1lE.R. 633 at p. 638.  The immunity 
has been limited to the  road  surface itself  and those 
objects such  as bridges and culverts which are treated 

failure to repair by the road authority and glves no 
as forming  part of the highway  itself. It relates to a 

immunity  to an Electricity Authority. The question in 
this case is not a failure fo  repair street lighting poles 
as such, hut  rather whether their design  and location 
is reasonably safe when installed or when a road is 
altered, or when circumstance  and  traffic usage  changes. 

negligence applicable to the exercise of functions 
So the question reverts to the ordinary principles of 

empowered by statute, the authority  or  authorities 
having duly decided to install  and having in fact 
installed street lighting, whether of their own volition, 
or as the result of requisition and agreement. 

lighting would  he just as effective to achieve its 
No instructions have been  given  as to whether street 

intended purposes without increasing cost or risk of 
inconvenience in some  way or other, if it was located 

poles, however, instructions indicate that if the poles 
further away from the curb. With regard to utllity 

are  further  from  the  curb, the risk of collision  is 
considerably reduced. It may  be that  such positioning 
of street lighting is  not  possible in all  cases, depending 

poles may  he erected in a median strip or the footpath 
on the location and  particular  space available; e.g. 

may  he very narrow. It may he that  street lighting 
would he less  effective if the poles  were  positioned  well 

made of the availability or practicability of alternatire 
off the carriageway. Likewise, no suggestion has been 

poles  at the roadside. 
methods of street lighting other  than  that  carried on 

It is understood  that there is some type of depart- 
mental agreement or arrangement between various 
authorities which determines the positloning  of various 
services in the  footpath, i.e. telephone, gas, water, 

to  the problem  under review is not known.  Whilst 
sewerage,  electricity,  hut  details of this, or its relevance 

these matters are  not directly relevant to the two 
specificquestions askedonpage 1 Lp.127, supra] of this 

relevant to the question of whether reasonable care was 
advice, the positioning of a structure may he very 

taken in the circumstances, location being also relevant 
to design: Levine v. Morris  [I9701 1 All E.R. 144. 

Road  and  other  statutory authorities have been held 
liable in numerous cases dealing with the negligcnt 

say that they are no longer liable, although in some 
exercise of their statutory powers. Anns’ case does not 

respects It might he thought that a plaintiffs task is 
now made  more difficult. 

The traditional  approach is that adopted by Lord 
Justice Atkin in Sheppnrd v. Glorsop Corpornfion 
[I9211 3 K.B. 132 at p. 150: 

“If it decides to light  any area, its lamps and 
appliances must be placed and maintained with 

reasonable care so as to avoid danger to wayfarers 
or owners or occupiers of adjoining property.” 

Lord Justice Scrutton  at p. 149 said: 

light they will  he  liable in damages for negligence in 
“The power  glven them is discretionary. If they do 

lighting; negligence in allowing gas or electricity to 
escape; negligence on putting posts in a highway 
without warning, and negligence in placing traps 

night:’ 
and dangers in the streets and not lighting them  at 

It is submitted that this principle applies  with equal 

which are traps or dangers to a motorist In the event of 
force to the design  and location of street lighting poles 

a foreseeable collision with them.  This principle was 
adopted by Viscount Simon in Earl Suffolk Rivers 
Calchrnenf Board v. Kent  [I9411 A.C. 74 at p. 87 
where  he said: 

“If the public body by its unskilful intervention 
created new dangers or traps, it  would  he  liable for 
its negligence to those who  suffered thereby.” 

His Lordship  then approved of the above passage by 
Lord Justice Scrutton.  Lord Romer at p. 101 said: 

“Baukes L.J. said ([19211 3 K.B. 113) ‘The appel- 
lants have merely  exercised the discretlon vested 
in them by the Legislature. They were under no 
obligation to place a lamp post at this particular 
spot; having placed it there they were  not bound  to 
keep it there; and if they  kept it there they were not 
bound to supply it with  gas,  and are  not  to he made 
liable for  merely extinguishing the light at  any 
particular hour’. I n  making these observations the 
Lord Justice was not  (as was made  clear in an earlier 
part of his judgment) contemplating the case  of a 
person being injured by  running  into an unlighted 
lamp th3t had been placed in the street by the cor- 
poration. The injury in that case  would have heen 
caused directly by the exercise of the power, i.e. it 
would not have been  suffered at all had the corpor- 
ation refrained from exercising the power.  This 

L.J. Referring to local authorities who have  had 
distinctlon was very clearly pointed out by Scrutton 

conferred  upon  them a discretionary power of 
lighting he said ‘If they do light they will  he  liable in 
damages for negllgence in hghting; negligence in 
allowing gas or electriclty to escape; negligence in 
putting posts in a highway without warning; and 
negligence in placing traps and dangers in the streets 
and  not lighting  them at night.  But they are  not 
liable merely because in the exercise of their 
discretion they do not light, or because they dis- 
continue lighting, dangers which they have not 
themselves created.” 

duty clearly exists, the question being whether the duty 
This and numerous other authorities show  that a 

was broken in the  particular circumstances. Sheppard’s 
case  drew a distinction between on the  one  hand the 

the powers of lighting, whether all  lights should he left 
discretion whether to  light at all, and having exercised 

burning all night or could (as in that  case) he extin- 
guished in order  to save  electricity,  whereby a plaintiff 
fell into a ditch not placed there by the authority,  and 
on the other  hand by the exercise  of a discretion to 
install  lighting  whereby a plaintiff  might he  injured by 
collibiou with an unlit pole. It is clear  that the  Court in 
Sheppards case and the  House of Lords in the Cast 
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Suffolk case  plainly  recognised that the authority not 
only  owed a duty in the  latter situation, but that it 
could be liable if, in the exercise of its  powers, it did 
something negligently. In other words, the injury which 
resulted from  the discretionary decision permitted by 

lights at a certain hour, being a proper policy  decision 
statute to refrain from lighting at all or to turn off the 

even at  the Operational  level, conld be contrasted with 
injury sustained by  negligence  in the exercise of a power. 

This  approach seems to have been  very  simple and 
attractive. A dnty of care existed.  Was the duty broken 

general support from  the remarks of Dixon J. and 
in the circumstances of the case? This approach  has 

Williams J. in Thompson v. The  Conncil of the 
Municipality of Bankstown (1953) 57 C.L.R. 619, 
particularly at p. 639, in a quite different  case  involving 
an injury by  electric shock to a boy who came into 
contact with a live  wire hanging uninsulated some 
8 feet above the ground on a pole, and who climbed 
up on top  of a bicycle and reached the wire in a way 
not clearly explained. A duty of care clearly  existed as 
it  was reasonably foreseeable that children would, by 
one means or another, attain some level on or in 
connection with  its posts higher than their unaided 
reach from  the ground would allow. 

Likewise, a road authority (and electricity authority) 
should clearly foresee that a motorist might leave tbe 
roadway and collide  with a pole: per Widgery  L.J. in 
Levine v. Morris at p. 150,  citing Lord du Parcq in 
L.P.T.B. v. U p o n  [I9491 1 All E.R. 60 at p. 72.  The 
relevant degree of relationship of proximity or neigh- 
bourhood existed, such that,  in  the reasonable contem- 
plation of the authority, carelesseness on its part may 
be likely to cause damage to road users: per Lord 
Wilberforce in Anns’ case at p. 751. 

This approach then depended on  the standard of 

Latham C.J. in Mercer v. Commissioner of Road 
care achieved by the defcndaut. The remarks of 

Transport (supra) cited at p. 2 above  [p. 127 supra] 
seem relevant. Was the device used (and its location) 
appropriate  in  the circumstances? Dixon J. in that case 
at p. 598 referred to the  burden on the plaintiff to 
affirmatively prove a breach of the duty of care by thc 
failure to use a particular device  called “the dead man’s 
handle” on the runaway tram. His Honour’s judgment is 
illuminating  because it refers to tests made by tramway 
authorities who had decided to reject this new device 
(pp.  599-600), to  the  fact  that evidence  shows that  the 
device could cause other risks, to  the records of 

were used (p. 600), and  to other matters. The question 
accidents which had occurred when no new  devices 

was left to  the jury as to whether or not the Commis- 
sioner was  negligent  in not providing the new  device. 
The jury answered “yes” with the  rider  that the Com- 
missioner  was not careless  in not using it  in that case, 
but that  he was  justified in taking the remote risk of 
claims for damages that might arise from accidents as 
a direct result. 

opinion of the  Court  three to two, Latham C.J. and 
It was  this  finding  which  caused  the  difference of 

negligent  in the circumstances.  Dixon J., after referring 
Dixon J. saying that  the Commissioner was not 

to the statement which  showed the infrcquency of risk, 
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and the burden on  the plaintiff of  proving the utility 
and advantage of using the device, said at p. 602: 

“On the  other hand, the deliberate judgment of  those 
responsible for  the tramways system of Melbourne 
and Sydney  led to the  rejection of  the devices many 
years ago. There is no  foundation, it appears to me, 
for  the suggestion that they were not adopted 
because tramways are an obsolescent form  of public 
transportation. At the time when the devices were 
rejected no other  form of street  transport rivalled 
the tramways and since that  date in neither of the 
two  cities concerned has there been any outward 
display on the  part of the tramways authorities 
of any lack of faith in  the immediate future  of their 
systems. In matters of special or technical  knowledge 
the course which is commonly adopted forms prima 
facie the measure of care and skill required. The 
proper equipment and conduct of a tramway system 
is a matter of special  knowledge. Into  that knowledge 
countless considerations enter, but engineering prac- 
tice and experience  combined with experiment will, 
doubtless, be the determining factors when the 

should be adopted. A high degree of skill and care 
question is whether a particular appliance or device 

to ensure safety  must be  exercised  by those who 
undertake the carrying of passengers. But to fulfil 
that obligation it is enough if they adopt ‘the  best 
precautions in known practical use, for securing the 
safety  and convenience of their passengers. . . . Both 

precaution, for example, a slower rate of speed, 
objects  must  be looked to. It is  easy to conceive a 

which  would add a very small degree of security, while 
it  would  entail a very great degree of inconvenience, 
And a company ought not  he found guilty’  of  negli- 
gence‘merely becausethey mighthavedone something 
more for  safety,  at a far greater sacrifice  of 
convenience’.” 
With such an approach, given there is a duty,  it  by 

no means  follows that  an authority would be held 
liable. Dixon J.  referred  to  many factors very relevant 
for consideration in the present problem which were 
necessary “in considermg the extent and nature of the 
mcasures that duty of care demands” (p. 601). 

Evidcncc advanced would include the gravity, fre- 
quency  and imminence of the  risk  (i.e. the likelihood 

location etc.),  the utility  of  the street lighting and its 
and seriousness of the harm, statistics, the  particular 

poles as loculed (Le. whether the location at  the danger 
spot was or was not essential to  the proper efficient 

purposes),  the likelihood of other risks if the type of 
operation of the street lighting  system for its various 

poles  was changed, and  the cost or burden of replacing 
them. As indicated in the instructions, risk of injury or 

this is capable of acceptable proof. An authority would 
damage from frangible poles is said  to  he remote, and 

doubtless lead cvidence to the contrary if  it could, in 
a case  which  alleged that  it should have  used frangible 
poles. 

cumstancea, the relevant standard of care was attained, 
All of thcse matters would go to whether in the cir- 

and  this is determined  by  the tribunal of fact.  Tradition- 

of law, whereas  the question of whether the duty was 
ally the existence of a duty (as alleged) is a question 

Lord Wilberforcc i n  A n d  case at p. 755 snid that 
brokcn (thc hlandard of care) is a question of fact. 

whether the inspector  acted outside any delegated 
discretion either as to the making of the  inspections or 



as to  the manner  of inspections,  was a matter to he 
dctcrmmed at  the trial, so that  the existence of a duty 
of care depended upon findings of fact, 

The question therefore is to what extent, if any, the 
dccision  in A m r ’  case affects  the prospects of a plaint18 
succecding against a relevant authority. Querist raised 
the question whcther Levine’s casc, a useful precedent 
in this problem, might now he declded differently. It IS 

clear that  Lord Wilberforce at  p. 755F reaffirmed the 
principle that: 

“A plaintiff complaining of  negligence must prove, 
the  burden being on him,  that action taken was not 
within the limits of a discretion bona fide exercised, 
before he can hegin to rely upon a common law  duty 
of  care.  But if he can  do this, he should in principle, 
bc able to sue.” 
This merely restates that a plaintiff  has the onus  of 

proving all elements in his c a u c  of action i.e. duty, 
breach, causation, and IC-ally recognisable damages. It 
might he thought  that it  places a vcry  difficult burden 
on the plaintiff. So he it. It should he added that the 
onus is on thc defcndant to plead and to prove contri- 
butory negligencc  by the plaintiff. 

Levinds casc it  might appear that thcy  placed thc onus 
From the rcmarks of Sachs and Wldgery LJJ .  in 

on the defendant to prove  “error of judgment” or that 
it acted  after Consideration of all relevant competing 
circumstances, and  that the decision  might be qnes- 
tioned on that basis. In that  case a duty of care  to 
motorists was assumed, at least in those circunlstances 
(a dangerous stretch of road which mighi causc 
vchicles to leave the carriageway - quite  rightly in my 

its attention  to  what  conduct (or standard) would 
opinion), and  the  Court  in a tradltional way  devoted 

ammnt  to a breach of duty. 

on a plaintiff to prove that the  acts complained of 
If the later decislon  io Awl’s case (as  to onus bein:. 

were not within the limits of a discretlon bona fide 
exercised)  applles to a case where poles or signs arc 

light or to direct trailic (as opposed to whethcr Ami' 
placed on a highway pursuant to statutory powers to 

case is limlted to a situation uherc there was an 
omission to act in a case where there was a discretion 
whether to  act  or not, or in thc manner of acting), it is 
possible that Levine’s case was wrongly declded, hut 
the better view  is  that it is correct. N o  relevant >tatutory 
provisions are set out in the report. 

The driver’s  case against the hliuistry \>TIS based on 

flowing from the skid uere greatly. increased  by  negli- 
(a) negligencc in the design oE the road and (b) dangers 

gence in siting the massive s i p  wherc it did. The driver 
adduced  evldenceof  other accidents on the  same  stretch 
of road, of cars  getting out of control on it,  of alter- 

locations for  the sign, and of the rcsiting of the sign 
ationsmadetotheroadlater,ofequaUyvJsihlealternative 

later to  an equally vlsihle location. Even  though the 
trial judge rejected the contention of  ncgligence in road 
design,  it  was common grollnd that although the  road 
conformed  to the minimum standard (as opposed to  thc 
desirablc standard) for a 60 hlPH design, i t  was sub- 
standard i n  relation to the minimtun requirement for B 
70 MPH road, as contained i n  the standards published 
in 1961. 

it owed no  duty at all to a motorist who might  leave 
The Ministry asserted  as a first  line of defence that 

thc carriageway, to take reasonable care not to impose 
unnecessary hazards to their safety. This was  flatly 
rejected by the  Court of Appeal, and Anns’ case is 

facie duty of care. But when the judgments are fully 
consistent wlth a duty  of care existing, at least a prirnn 

esamined. it seems that the decislon in Levine’s case 

whole, would  probably  justify a court in concluding 
would probably havc been the same. The evidence as a 

that the action in siting the sign  was not within the 
llmits of a dlscretion hona fide exercised, because of 
the findlng  as to  the condition of the road, the alter- 
natile locations of equal visibility, the changes to the 
road and sign after the accident and so on.  There is 
some evldence that there was a failure to exercise a 

really havc been saylng was that there was prima facie 
discretion at  all. What Sachs and Widgery LJJ .  might 

proof by the plaintiff that the siting of the sign was not 
within the limirs  of a discretion hona fide exercised, 
and that thc defendant  made no attempt by evidence to 
rebut  that prbrm iacic evidence. 

the M ~ w o p o ~ r t m  Wnter Sewerage case (supra) at p. 145, 
This finds support  from the remarks of Starke J. in 

where he quoted from Farwell J. in Roberts v. Charing 
C , o r  Rrrilwn? Co. (1903) 87 L.T. at p. 743 as follows: 

“If thc Legislature has given powers and those 
powcrs are being used for the purpose of carrylng 
ont the work authorised, and  it is  admitted that the 
mode  in which they are being used is unreasonable, 
that is an ahuse of the power so given, and is there- 
fore ultra vires and for  such excess the ordinary 
legal remedy by action subsists  unless that right he 
explicitly taken away.” 
On the other  hand, It may be  wondered whether the 

principles contained in it) applies to  thc questions thc 
decision  m Arrm’ case  (as opposed to some  of the 

sublect of  this  advice, or to Levine’s case. 
An,)? case clearly held that a common law duty of 

carc con arise over and above, or perhaps alongside 
public law powers and dutles, p. 7548  and p. 755G-H. 
If a duty is not  performed, thls may give a good cause 
of action, just as If it is performed negligently. 

If aponeris not exercised, it  gives no right of action, 
although there may be an obligation to properly con- 
sider whether a power should he exercised or not which 
may be “challenged“ in the courts (p. 755C). The 
natllre of this ”challenge“ is uncertain. Lord Salmon at 
p 762D-E said the remedy was  by certiorarl  or man- 
damus, nllhongh Lord Wilberforce seems to give a 
right of action (p. 760F-G). If so, Anns’ case extends 
available remedies, h u t  it would not he appropriate in 
a case of a failure to consider the exercise of a street 
lighting power. It is more  apt  to cases  like Arms’ or 
the East Suffolk situation where there was a power to 
take proposed action a,hich  would assist in protecting 
a building owner agamst defective work or a land owner 
against flooding. This may he onc reason for attempting 
to distinguish A,r,rs’ case.  Once the discretlon to lnstall 
poles is exetcised, therc is no discretion left.  The only 
cliscretion in this context is whether or not  to m e  a 
din‘erent ~ y p c  of polc, and a failure  to consider this 
arpect before it is  installed scems rather to go to  the 
breach lhan to the existence of a duty of care. 
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power a statute prescribes what is to be done, there 
If a power is exercised, and in the excrcise of  that 

can he no common law action even if damages occur, 
providing the authority does  what  the statute prescribes 
(subject to certain claims for compensation allowed  by 
s .  51 of the Local Authoritie.7 Act 1901 as incorporated 
into  the Main  Roads Act 1920-1976 by s .  24 thereof 
by a person not himself in default). If the power is 
exercised, and  there is nothing in  the legislation to 
prescribe how aud in what manner  it is to  he done, it 
must be exercised reasonably hut  there can after Anns’ 

where there is a discretionaq (or policy) factor, which 
case, apparently be cases at  the “operational” level 

if exercised in a bona fide manner, negates any prima 
facie duty of care (Lord Wilberforce p. 752A-B).  If  this 

traditional approach in  cases  against road authorities. 
is of general application, it appears to restrict the 

Cases  dealing  with discretion at  the operational level 

is Dorset  Yacht Co. Ltd v. Home Ofice [1970] A.C. 
are few. The first is the East Suffolk case. The second 

situation where, in  the exercise of a power, there was 
1004, and  the thud is Anns’ case .They all dcal with a 

an alleged failure  or omission to act, to physically do 
some  continuing  activity. The allegation  was that in 
failing to do something positive,  the  plaintiff suffered 

caused in  the positive sense resulting from  the exercise 
damage,’whereas in  the subject problem there is injury 

(not the  non-exercise) of statutory powers, by a manner 
of exercise  which is negligent. Those cases deal with 
the insufficient use  of ,statutory powers (as  distinct from 
duties)  as opposed to the sufficient albeit negligent  use 
thereof. 

work negligently, as opposed to the alleged failure to 
It is true  that in East SufJolk, the Board actually did 

bring in more competent workers and materials, but 
the “discretionary” area was said to be the decision of 
the Board to provide a certain number and type of 
workers that best accorded with its  resonrces to  do 
something they were not obliged to do. It is  clear from 
Anns’ case that  the  House  of Lords did not approve 
of the East Suffolk case as  such (see Lord Wilberforce 
p.757A-B,H,andp.758A,andLordSalmonp.76SF-H). 
It was held that  there could  be room  oncc outside the 
area  of legitimate discretion or policy, for a duty of 
care at common law,  even in the East Suffolk case. That 

Slteppard v. Glossop Corporation (supra) was therein 
case has heeu very much criticised, but the principle in 

allegation  as to a failure  to keep street lights illuminated 
adopted with approval. Sheppard‘s case dealt with an 

after a certain hour. 

to Sheppard’s case (p. 756E) said that  the decision “for 
Likewise in Anns’ case, Lord Wilberforce, in referring 

economyreasons, to extlnguish the lighting on Christmas 
night” clearly  was  within the discretion of the authority 
“but  Scrutton L.J. in the  Court of Appeal, at p. 146, 
contrasted this situation with one where ‘an option is 
given by statute to ail authority to  do or not  to  do a 
thing and it  elects to  do  the thing and does  it  negli- 
gently’”.  Lord Wilberforce seems to have approved 
Sheppard‘s case  and  seems to have recognised that if 
an authority elects to exercise a poucr, and  in fact 
exercises  it  ncgligently, the sitnation i, in a different 
catcgory. This is more akin to the present situation 
whcre there has not been a fallurc to light  streets (as 

alleged ill  Sheppnrd’s case), or a failure  to inspect 

for  street lighting  poles. Poles are installed  which are 
(Anns’ case) hut rather a failure  to adopt a safe design 

unsafe. 

that a duty cannot arise in areas involving the exercise 
A basis  suggested  in various decisions for holding 

of discretionary powers  is that  the courts have no 
criteria by  which to balance the conflicting  interests 
involved,  e.g. in  the Dorset  Yacht case there were the 
interests of the inmates of society at large, and those 
likely to be  immediately affected by the type of conduct 
engaged  upon, and this point is very appropriate  to 
that case. Likcwise, in a case  when an authority decides 
to use  its scarce resources to light or drain area A 
instead of area 8 ,  or  to conduct an inspection or not. 
Lord Diplock, in  the Dorset  Yacht case said that  the 
common law duty of care depended upon the  type of 
statute  and  the  nature of the activities outlined by 
statute.  The statute might  allow the taking of risks  in 
that case. 

priate evidence, in  balancing the interests of particular 
But the court should  have little difficulty, on appro- 

road users  likely to he injured on the  one  hand,  and 
the interests of the authority on  the other in cases 
where the authority leaves an excavation unguarded, 

pile of soil on the  footpath without lighting, or without 
or does not use support railings or lighting, or leaves a 

sufficient  lighting, or uses a pole that is cracked or 
dangerous, or uses or locates a pole highly  unsuitable 
to modern-day conditions and traffic. In  the case of 
street lighting, the  other interest is  of course that of thc 
general road users  entitled to  the benefit of lighting, 
but  it is difficult to see how their interest is affected. 

It may be wondered also  just  how far  the economic 
argument may he advanced by an authority in order to 
negate the cxistence of a duty (or to prove no breach 
of the  duty) in such a case. Fleming, The  Law of Torts, 
(Law Book Co. Ltd, Sydney) 5th Edition p. 118 points 
out  that economic factors are given  weight,  especially 
regarding the value of  the defendant’s  activity  and the 
cost of eliminating the risk, hut  that  on  the whole, 
judicial opinions do  not make  much of this for good 
reasons, such as loss distribution, and non-economic 
value,  like  health and  life,  freedom and privacy which 
defy comparison with competing economic values. 
Negligence  is not just a matter  of calculating the point 
at which the cost of injury to victims  (i.e. damages) 

no reason why this should not he so, particularly with 
exceeds that of providing safety precautions. There is 

particular dangerous poles as opposed to whole  systems. 
It is no “defence” to say that because an authority 
entitled to drive vehicles cannot afford  to have a 
defective  vehicle repaired, it  is under no duty or does 

sornconc  because the defects led to the collision. 
not break  the  duty if the driver of that vehicle injures 

a plaintiff can show that the act complained of (the 
Assuming Anns’ case  is of general application, and  if 

installation of unsaie poles)  was not within the linuts 
of a discretion bona fide  exercised, a duty of care 

to  take reasonable care  to ensure that duty was  not 
exists. He must  thcn  still  show that  the  defendant failed 

broken. In  A,I:!V’ case (p. 758F), Lord Wilherfnrce  in 
deaimg  with  Ihc nature of the duty, said  this  must he 
related ciosriy to thc purpose for which the power of 
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inspection was grantcd, namelv, to  ensurc conlpliancc 
with the by-laws. The duty is to  take reasonable care to 
ensure that  the builder does  not cover in foundations 
which do not comply  with the by-law requirement. See 
also p. 750D-F, where he said “the standard  of  carc 
must  be related to  the  duty to  he performed, namely 
to ensure compliancc with the by-laws”. His Honour 
added, “But the  duty, heavily operational  though it  may 
be,  is  still a duty arising under  statute.” 

In the case under consideration. if there is a duty oi 
care,  the  standard of care must  be related to the “duty” 
to  he performed.  Therc  are no relevant by-law to be 
complied with. The “duty”  to be performed seems to 
bc the  “duty” arising under  statnte  pursuant  to a power 
to install strcet lighting. It must  he a duty to install safe 
street lighting, part of whlch is prescribed by the Elec- 
tricity  Regularions 1977  as  to electrical safety when an 
Electricity Authority installs it;  but in case of a road 

regulations ullless s. 293 is invoked. The power  must 
authority who installs lighting. there are no such 

be exercised reasonably and  with reasonable carc. See 
Starke J. in the Metropolitan  Waler Sewerage aud 
Drainage  Board case at  pp. 140 and 145, and M e r s e y  
Docks Hnrbour Board  Tmrtees v. Gibbs [15661 L.R. 1 
H.L. 93 which  held that  there is a duty in  the exercire 

that in carrying ont these powers, no unnecessary 
of statutory powers to  lake reasonable care  to ensure 

for use  by the pnblic. 
damage  was done  and  that  the  thing was in a fit state 

It seems that the facts necessary to prove negligence, 
i.e. a breach of the duty of care. will in many  cases  also 
be the  facts necessary to prove that  the authority 
exceeded its discretion in order  to establish a duty of 
care, unless there  are  other  factors lo prove that its 
discretion was  exceeded, but  Lord Diplock, in the 
Dorset  Yacht case. at p. 1070. said that even if the 
acts os omissions of the Borstal officers w-ere done in 

public law, it does not follow that they were done in 
breach of tbcir instructions and so were ultra vires in 

civil  law. Lord  Wilberforcc may have taken a similar 
breach of care owed by the officers to  the  plaintiff 111 

view (although this is by no means  clear) by his remarks 
at p. 755 when  he  said: 

“In the event of a positive determination, and only 
so, can a duty of care arise.” 
This suggests that a plaintiff must first prove  that 

such an act is beyond  power before a duty of care can 
arise. This of course, can often place a difficult burden 
on a plaintiff.  But  Starke J. in the Metropolilnn W n f e r  

if the  mode in which statutory powers are being  used 
Drainage  and Sewerage Bonrd case at p. 145, said that 

is unreasonable  that 1s an ahuse of the power so given 
and  is therefoo,e ultra vises. His Honour  added  that for 
such excesses the ordinary lcgal remedy  by action 
subsists. 

Developments from  Anm‘case must  await subsequent 
decision of the courts. If Arzns’ case  is of general appli- 

authority exercises the power  negligently, the plaintiff 
cation including the sltoation under review.  and if an 

will arguably haw a case, providing he can  prove either 
that  the selection O S  the  type of pole andlor its location 
is an Operational dccision, not  based  upon  any policy 
considerations or if a discrctlonary policy  was operative 

that the act of selection of the particular pole andlor 
its particular location was outside the ambit of that 
discretion. 

There  are difficulties. Failure to utilise the  safest 
deslgn of pole and locatlng It in a dangerous place may 
be evidence of a failure to exercise a discretion by 
taking into  account irrelevant considerations such as to 
rendcr the decision outside power, as the querist states 
at p. 21. This is supported  by  the comments of Starke 
J. above. and  appears to be the preferred view. 

poles he rigid or placcd  at  the kerb, this  would surely 
If an authority attempted to merely  resolve that all 

not in  any  event he withm the limits of a discretion 
booa fide  exercised. All relevant factors  must  he  taken 
into account and the decision  must  be reasonable. It 
would not  be a proper exercise of discretion to place 
neight on one  or  some  factors  to  the exclusion of 
others. 4 plaintiff  would probably rely on discovery 
and interrogatories in a contested case, and  possibly 
cven  evidence at the trial, before  he could prove such 
matters. The approach suggested at p. 24 has consider- 
able  appeal and  may  be  upheld  by a conrt. 

relevance in the current  situation. The approach which 
It IS therefore arguable that A n d  case  hns no 

is appealin2 is that  there is a duty of care,  the  argument 
then hinging around whether the standard of care is 
appropriate in the circumstances. See Mercer’s case 
(Latbam C.J. and  Dixon J.). Each  party then advances 
whatever evidence It can  to sustain its  case. Thc 
authority might  wcll be able to convince the tribunal 
by evidence  (it has an evidentiary onus, at least where 
the plaintiff makes out a prima  focie case) that, in thc 
circumstances of a particular case, notwithstanding 
that it  owed a duty. it  achieved a suitable standard  of 
care by a Consideration  of such balancing factors as the 
purpose of lighting, the utility of its conduct, the 
alernative (A4erce14’ case), the cost of poles, and so on. 

Causatlon seems topresent less  difficulty. The problem 
of contributory negligence i s  likely to  he a very live 
issue, but a driver could leave the road dne  to 
”inevitable  accident’’ or due tn other  factors entirely 
attrlbutable  to the road authority, e.g. a defective road 
surface of which there was no warning. The other 

brjtrry causation: see Froorn v. Butcher [1976] 1 Q.B. 
approach is to distinguish accident causation from 

286 at p.  291. 

which are  not  too remote. 
Damages  must o f  course be proved by a plaintiff, 

(a) Jf a conscious relevant policy decision is taken to 
use frangible poles because all modern engineering 
rcsearch has sholin that they are the safest  possible 
equipment I n  the event  of a collision, u:ith the risk 

place them X metres from the carriageway, h e w  
of injury very remote, and if the decision  is to 

the necessary or  optimum distance m order to 
provide effective lighting to the road generally  and 
to achicve all of  the purposes of strcet lighting,  it 
is difficult to sec how an authority would be held 
liable in the merit of a collision  and the unlikely 
Yesult of injury to someone or to some  property. 
This conclusion can be arrived at on any of three 
bases: 

(2) Conclmion ns lo Negligence 
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(i) Assuming Anns' case  is  applicable to this 
situation, a conscious  relevant  policy  decision 
along the above  lines  negates any duty of 
care which  clearly  arises  by the proximity or 

(ii) Assume a duty of care is not negatived. If, 
neighhourhood test. 

has  after proper research, used the best 
on the evidence,  it  is  shown that the authority 

known  devices and equipment and positioned 
in such a way that whilst there is a risk of 
collision,  this  positioning  is  necessary to 
achieve the overall purpose of street lighting, 
and is unlikely to cause damage to anyone, 
the authority has used reasonable care.  Its 
standard of care was appropriate  in  the 

Commissioner for  Road  Transport (1936)  56 
circumstances. See Latham C.J. in Mercer v. 

C.L.R. at  p. 589 and also  Dixon J.  at pp. 597, 
600 and 602. 

(iii) As  reasonably foreseeable damages are  the 
gut of the action, and as all the evidence 
shows that any damages are extremely  remote, 

that  the authority would he held  liable on 
a plaintiff could not recover. So it is  unlikely 

this  basis. 
(b)  The converse position presents more difficulty: 

(i) If a conscious  relcvant  policy  decision  is taken 
to use  rigid timber or  other poles  because they 
are cheapest to install, maintain, and replace, 

because the cutting and supply of timber 
or because the authority has limited funds,  or 

poles  keeps the logging industry in employ- 
ment in country areas, or because the 
authorities' equipment and maintenance teams 
and depots are geared to these types of poles, 

considered the use of frangible poles but 
and so on, and if the authority had consciously 

rejected their use  because of alternative risks, 
and if the decision is made to place rigid 
poles  in a position where they do provide a 
risk of collision and damages, but that position 
is  necessary in order to achieve the purposes 
of effective street lighting for all road users, it 
is again unlikely that an authority will he 
held liable. The basis falls within ( i j  and (ii) 
above, not (iiij as  damages are reasonably 

(ii) However, if Anns' case is of general appli- 
foreseeable. 

cation, a basis of liability in  the authority 

might  exist if the plaintiff can show that the 
authority acted outside  power, and it is argu- 
able that failure to select and place the best 
equipment is  evidence of so acting. There 
may  be a mix of policy and operational 
decisions. There is the selection of the  type 
of pole and its placement which  may fall into 
either category. 

there is no proper policy as to  its placement, 
Placement alone may be "operational". If 

and i f  a hazard might  have been reduced by 
reasonable care by placement a little further 
from  the cnrb (if that is possible  as to avail- 
ability of an alternative position and so as 
still to achieve effective street lighting in  that 
alternative position),  there is no reason why 
liability should not exist. It may  have heen 
left to  the operational staff to install the poles 
where it was  "usual",  in accordance with a 
plan. 

(iii) If Anns' case  does not apply in the subject 
situation, ordinary principle$ of negligence 
should apply, Levine's case  being a good 
illustration. 

on  the  four hypothetical situations posed at pp. 25 to 
( 3 )  I agree  generally with the  conclusions of querist 

28 of Instructions to Advise. The views there expressed 

necessary to  state however, that very much depends 
are arguable and with some prospects of success. It is 

pole,  the road and other circumstances including the 
upon the  actual  facts of a particular case, the actual 

joined. Attention has heen drawn throughont this 
particular functions of  the authority sought to be 

memorandum to such reservations. 

(h) Nuisance 
I agree generally with the observations of querist 

at  pp. 29-32 of Instructions to Advise. Reference is 
made  at p. 30 to the  fact  that  statutory authority is a 
defence to an allegation of public nuisance, and if 
there is no lawful authority  for its placement, it is a 
nuisance. I t  would  be  wise  in a particular case to check 
if the  placing of the  particular pole was duly authorised. 

With  Compliments, 

(Signed) W. C. LEE, Q.C. 
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