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EXECUTIVE SUMMARY

Key Findings and Recommendations

1.

The review has identified a range of safety and environmental hazards that arisein
shipping operations. Given the high level of dependence of Australian trade on
shipping services, and the size of its trading task, Australia has arelatively high
level of exposure to safety and environmental risks. Competitive shipping services
should and can be provided within an operating and regulatory framework that
reduces the risks to safety and the environment.

The role of governments in regulating safety and environment protection is well
understood and accepted. It is appropriate for the government to adopt a
precautionary approach in the management of the industry’ s safety and
environmental performance, using internationally agreed standards as an
appropriate benchmark. The fact that costs will be incurred in meeting
internationally agreed regulations for shipping are generally recognised and
accepted as warranted.

There are several provisions in the legislation that address employment
arrangements for seafarers that would more appropriately be addressed under
modern company based employment arrangements governed by modern industrial
relations legislation. In some cases, industrial and safety considerations have been
intermingled. It is appropriate that these be separated to establish a clear focus on
essential health and safety requirements in law, whilst enabling employers and
employees greater freedom to negotiate on industrial matters.

Work at sea, however, presents some unique circumstances and it is appropriate
that shipping law continue to provide for conditions that reflect safe operations
and reflect particular industry characteristics.

The Act also encompasses a range of provisions that stem from long-standing
arrangements in international shipping. These arrangements were adopted to avoid
unnecessary delays to ships and increased costs of international trade. These
concepts are well ingrained in international shipping law and practice, and it
would be inconsistent and inefficient for Australiato adopt different procedures.

Regulation based on internationally agreed standards and measuresis an
appropriate approach to address the problems identified by the review. Thereis
widespread support for Australia to continue to base its regulations on the regime
developed by the International Maritime Organization, supplemented as
appropriate by the work of the International Labour Organization. The Navigation
Act 1912 essentially achieves this, although there are some areas where Australian
interpretation of international rules exceed international norms. The outcome of
implementing internationally agreed standards and measures should be the even-
handed treatment of Australian and foreign ships.

In some instances, it isjustifiable that particular Australian standards are applied,
for example where no international standard exists or where the Australian
community would expect standards to be in excess of internationally agreed



measures. To the extent that Australia considers higher standards to be necessary,
it should promote them for adoption by the relevant international bodies.

The review proposes amajor change in focus of the regulation towards adoption
of performance based standards. A performance based approach represents
international best practice. It allows for improved safety outcomes by providing
more incentive and commitment among all persons affecting the safe operation of
aship. It also provides business with greater flexibility to find solutions tailored to
their own operating requirements where these can be demonstrated to achieve the
required safety outcomes. The scope for adoption of a performance based
approach, however, needs to remain consistent with developments in international
regulations, much of which remains prescriptive in nature.

The extent of changes proposed by the review supports the development of new
shipping legidlation rather than amendment of the Navigation Act 1912. The
proposed directions should be adopted as quickly as possible to realise a more
competitive and efficient industry, whilst ensuring a commitment to enhanced
safety and environmental protection outcomes. However, a number of substantial
issues remain to be resolved with the industry, the States and the Northern
Territory to ensure that adequate regulatory coverage is maintained and workable
solutions are implemented.

Nature of the Review

10.

11.

12.

In response to the report of the National Competition Policy Review Committee,
the Commonwealth agreed to review by the year 2000all |legislation that may
restrict competition. The Navigation Act 1912, other than Part VI concerning the
coastal trade, is listed on the Commonwealth Legislation Review Schedule for
review to be completed in 1999-2000. A guiding principle of legislation reviews
isthat legislation should not restrict competition unless it can be demonstrated that
the benefits of the restriction outweigh the costs and that the objectives of the
legislation can only be achieved by restricting competition.

The terms of reference (see Appendix A.1) require the review to:

a. identify the nature and magnitude of safety, environmental, economic, and
social issues that the Navigation Act 1912 seeks to address;

clarify the objectives of the Act and their appropriateness,

identify the nature of any restrictions on competition;

identify any alternatives to regulation, including non-legislative approaches;
analyse and as far as possible quantify the costs and benefits and overall
impacts of the Act and alternative approaches,

identify groups likely to be affected and their views; and

make recommendations on preferred options.

Poe o

«

| ssue | dentification

As anidand nation, Australia’ s national well being depends to a large extent on
access to competitive, efficient and effective shipping, which carries over 99% of
our international merchandise trade. Significantly, the transocean transport task is
dominated by export of bulk commaodities that must compete in highly
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competitive, globalised markets. The reliability and costs of trans-ocean transport
have a direct bearing on the health of Australia’ s major commodity exports, and
by extension on the Australian economy and standards of living.

The world shipping industry operates in one of the most open markets, with
relatively few barriersto entry and exit. There isintense competition among
international shipping companiesin most market sectors, with strong downward
pressures on rates.

While these competitive pressures benefit shippers through lower freight prices,
they also encourage ship owners and operators to seek cost minimisation wherever
possible. With most capital, insurance and fuel costs being relatively fixed, the
greatest pressures to reduce costs occur in the operational areas of crewing and
maintenance. As aresult there has been aglobal trend in the industry towards use
of second and open registers, which offer access to lower crew and ship
registration costs, as well as advantageous taxation regimes. As well, there has
been a noticeable ageing of the world fleet in some market sectors. Moreover, the
continuing trend towards larger ships, which offer productivity benefits, also
represents a greater potential risk to the marine environment of larger pollution
incidents, as well as raising concerns about fatigue among smaller crews.

Accidents and incidents involving shipping have the potential to incur significant
loss of life and property, and damage to the marine environment from pollution.
Not only has the volume of shipping increased over the years, but also ships now
are significantly bigger and carry awider range of hazardous and noxious cargoes.
The consequences and costs of incidents frequently fall on third parties or the
general community, and are not adequately reflected in commercial arrangements
between shipping companies and shippers.

International accident rate data and Australian incident investigation and Port
State control reports reveal a continuing unacceptable level of defectsin shipsand
errors of seamanship in the global shipping industry. There are around 1000
serious casualties annually in world shipping. There have been a significant
number of ship losses worldwide over the past ten years, involving a considerable
loss of human life and damage to the environment. For example, over 800
passengers and crew died in the 1994 loss of the ro-ro passenger ferry Estonia in
the Baltic Sea. The foundering of the tanker Erika in 1999 off the coast of France
involved initial pollution clean up costs of US$150 million and has impacted
extensively on tourism, fisheries, aguaculture and salt production industries, as
well as the environment. Bulk vessels, which carry a significant part of Australian
cargoes, can be susceptible to structural integrity problems because of the nature
of their working life, in part due to age and stresses during loading and unloading.
A gpate of total losses from massive structural failures of bulk vessels between
1989-91 involved the loss of 314 lives, of which 118 were from ships carrying
Australian cargoes.

International shipping can involve many interests from different companies and
countries. It is not unusual to find a ship is owned, financed, operated, crewed,
insured, certified and registered in separate countries. Cargo interests may
similarly be widely dispersed. Disputes over delays, loss of or damage to vessels,
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cargo and/or third parties can be time consuming and expensive to resolve,
particularly if avessel or cargo is detained while disputes are resolved through
lengthy court procedures. It isin the interests of international trade facilitation that
internationally recognised and accepted procedures are adopted to resolve such
disputes, as well as for necessary government regulation of shipping activities.

Market failures may also occur where there is an unequal distribution of
information or bargaining power between parties. In the past this was evident in
the relationships between ship owners and crews, where crews were largely
engaged on a casua basis for single voyages and were subject to extensive control
over their lives by the ship’s master. Government intervention was considered
necessary to protect seafarers.

With the adoption of company based employment in the Australian shipping
industry since 1998, and the evolution of community wide industrial and social
security legidation since the Act was last reviewed in 1976, there is now a lesser
need for government intervention in employer-employee relationships through
shipping legislation. Shipping regulation should not continue to encompass
matters that are best left to industrial agreements consistent with community wide
industrial legidation. Nevertheless, work at sea involves some specific
characteristics that are not readily addressed in general community wide
legidlation. There is a need to consider retention in shipping law of some specific
measures to provide for appropriate protection for seafarers.

Specification of the Desired Objective

The Navigation Act 1912 presently does not have a stated objective. A clear
statement of the objective of legidation is fundamental to sound program
management and delivery of effective outcomes. The Act presently encompasses a
range of subjects, reflecting its origins and development as an omnibus piece of
legislation covering the Commonwealth’ s responsibilities for shipping regulation.

The review recommends that the objectives of the legislation should be to:
- Enhance ship safety and protection of the marine environment;
Facilitate international shipping trade; and
Provide for conditions for seafarers consistent with safe operations and
reflecting particular industry characteristics.

These objectives encompass the range of market failure issues identified above.
Restrictions on Competition in the Act

The Navigation Act 1912 and its subordinate Marine Orders regulate a wide range

of matters dealing with employment in the shipping industry, the construction,

equipment and operation of ships, carriage of cargoes and passengers, and salvage
and liability claims.

24. The legidation and regulations which are the subject of the review (i.e. excluding

Part VI of the Act) may be considered to impose the following types of
restrictions on competition:



() Licensing standards to participate in the industry.

The Act requires al persons wishing to act as a ship’s master, crew or apilot to
be properly qualified. Certification conditions specify the nature of skills,
experience and fitness required. These requirements restrict entry into the
industry of persons not meeting the specified conditions. All persons meeting the
required standards are eligible for granting of a certificate and the legislation does
not discriminate on grounds other than competency and fitness for duty.

(b) Certification standards for ships and equipment

All ships are required to meet a minimum level of standards for construction,
equipment, safe manning and maintenance. In the main, statutory requirements
align with those prescribed in international maritime conventions, although in a
few instances standards reflect particular Australian requirements. These
standards restrict the ability of an owner or operator of a ship of lesser standards
to participate in the industry.

Where Australian standards differ from international standards, competition may
be restricted by the additional costs facing Australian operators who wish to trade
internationally, due to the need to comply with several differing standards.

Additional costs may also arise where shipping regulation duplicates or
contradicts other Commonwealth or State/Territory regulations. Prescriptive
standards may also inhibit the adoption of innovative solutions where regulation
has not kept pace with the introduction of new technologies, or where standards
designed for one industry sector are applied across all sectors, which may have
different characteristics or needs.

(c) Employment conditions for crews aboard Australian ships

The legidation prescribes a range of matters regulating the employment of
seafarers, in some instances reflecting the nature of industry-wide industrial
agreements, as well asinternational convention requirements. Prescription of
such matters on an industry-wide basis reduces the ability of individual
enterprises to negotiate employment arrangements that would more appropriately
suit individual operating circumstances and market sectors. Regulations may also
limit the ability of ship owners and operators to acquire alternative, more
internationally competitive equipment, such as new ships, which do not comply
with Australian employment-related regulations.

(d) Accreditation of certification authorities

The legislation provides for inspection and issuing of ships' certificates of survey
by government appointed surveyors or accredited classification societies. Some
certification activities may also be undertaken by overseas administrations. The
regulations also provide for accreditation of seafarer training institutions and
issuing of seafarer certificates. The scope for use of external agencies for these
purposes provides for efficiencies to be realised from competition, however,
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those agencies that do not meet accreditation standards will be excluded from the
market.

(e) Prescription of maximum fines and penalties

There are alarge number of offences in the legislation attracting substantial
penalties for breaches. Penalties may be of such an amount that they deter or
restrict participation in the shipping market.

Thelegidation is, in the main, intended to promote public safety, protection of the
environment and to provide for “fair trading” among industry participants, rather
than to confer economic advantage on particular industry participants. Regulation
of occupational and ship certification and of minimum conditions for seafarersis
premised on the need to protect the community and those in a disadvantaged
bargaining position from incompetent or unscrupul ous practitioners.

It has been argued that the legislation confers an unfair competitive advantage on
foreign ships that do not observe the same standards. It should be noted, however,
that the regulations also provide for inspection and detention or prosecution of
foreign ships that do not meet minimum agreed international standards while
visiting Australian ports.

There have been arguments that some foreign ship registers do not apply the same
standards as Australia and, as a result, competitors of Australian trade gain a
competitive advantage from use of such shipping, including from those that do not
trade into Australian ports. The inconsistent application of internationally agreed
standards around the world has an impact on the competitiveness of Australian
exporters, particularly for low value bulk commodities such asiron ore. However,
this arises not from Australia’ s legidation, but from the lack of enforcement of
minimum standards elsewhere. Better application of internationally agreed
measures throughout the neighbouring region and the world is a more appropriate
approach than reducing Australia' s standards. Non-application of internationally
agreed standards is a problem facing the shipping industry, not the solution.

| dentification of Options
The review has considered a number of options for meeting the desired objectives:

1.  Noregulation: Under this option, Australia would have no regulation of
ship safety and related matters. Adoption of this approach would imply
that ships of any standard could come into and operate in Australian
waters, regardless of consequences. Suppliers of shipping services
would be left to determine their own standards of behaviour. Persons or
businesses adversely affected by this behaviour would seek redress
directly or through the courts.

2. Industry self-regulation: Industry could be left to develop and administer
its own codes of practice based around the issues covered in the existing
legislation. Successful self-regulation depends on factors such as the size
and structure of an industry, the ease of entry and exit, ease of containing
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externality effects and coverage of the industry by reputable
organisations. It also depends on the level of acceptance internationally
where industry parties are trading outside their national jurisdiction.

3. Quasi-regulation or Co-regulation: Under this option governments
influence industry to comply with a range of rules, standards and other
instruments, but these do not form the basis of explicit government
regulation. These might include government endorsed industry codes of
practice, guidance notes, government-industry agreements and national
accreditation schemes. Co-regulation usually refers to industry
developed and administered arrangements, backed by government
legidlation enabling the arrangements to be enforced. Both quasi- and co-
regulation require a coherent industry body and acceptance by all
industry participants of some mutual obligation to comply.

4.  Unilatera national regulation: Australia could develop its own set of
regulatory standards for the shipping industry, sufficient to meet
particular Australian concerns. Regulations could be tailored to
Australian circumstances, which may reduce or increase barriers to
competition or costs of compliance according to particular issues.

5.  National legislation based on international agreements. This option
reflects the existing contents of the Navigation Act 1912, which largely
give effect to Australia s international maritime convention
commitments. Within this option, however, scope exists for formulating
regulations in a variety of ways, from the highly prescriptive form
currently used to a performance and outcomes based approach.
Regulation using performance based, “duty of care” concepts a'so may
encompass el ements of quasi- or co-regulation where appropriate, but
essentially it provides for alegally enforceable approach to ensure
persons engaged in the shipping industry meet their obligations.

Assessment of I mpact of Options

The review has concluded that the broad direction of the Navigation Act 1912 isa
valid approach to the problems addressed by the legidlation. Alternatives to
government regulation are considered to be impractical, as recognition,
implementation and acceptance of alternative regimes are not sufficient to achieve
the desired safety and environmental outcomes in the international shipping
industry. The international community has rejected non-regulation and self-
regulation in shipping and has put in place aregulatory system based on
international treaties. As part of the international community, the Australian
shipping industry has indicated its support for aregulatory system based on
internationally agreed regulations.

Unilateral national regulation is rejected, as it would not necessarily achieve better
outcomes than the existing approach based on multi-lateral instruments, and
potentially could increase compliance costs for businesses and individuals
engaged in the shipping industry. Australia s ability to influence international
shipping standards, as alarge user of shipping services, is enhanced by its record
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of implementing and enforcing international agreements that encourage desirable
safety and environmental outcomes. The imposition of unilateral regulation that is
not acceptable to a highly mobile international industry has significant
consequences for Australia s international trade.

The international nature of the shipping industry suggests that an international
approach must be taken towards its regulation if safety and pollution prevention
measures are to be successfully implemented. In Australia, the historically small
Australian —owned fleet means a heavy reliance on foreign shipping services to
meet our trading needs. With foreign ships carrying more than 95% by volume of
our exports and imports, the emphasis in modern shipping regulation must remain
on application of internationally agreed standards to these ships, as well asto the
Australian fleet.

The principal basis for development of an appropriate international regime is the
International Maritime Organization (IMO), supplemented as appropriate by the
work of the International Labour Organisation (ILO) in areas of crew health and
safety. While much of this regulation is highly prescriptive, most international
conventions provide for equivalent, aternative solutions as approved by national
administrations. In recent years the IMO has recognised the need to focus more on
the human factors that contribute to safety and pollution prevention. Formal
Safety Assessment techniques have been identified as a more effective method of
rule making than traditional prescriptive methods.

An approach based on safety assessment techniques recognises that different
sectors of the industry will have different operational characteristics, and that
safety solutions are best targeted towards the individual operations of a company,
within the broad framework of internationally agreed obligations and
responsibilities.

The Act also needs updating to remove provisions that duplicate or contradict
general laws on workplace relations or cover matters now part of the social
welfare system. The aim isto treat the shipping industry as far as possible as
other industries governed by the common workplace relations legislative regime
and to remove provisions from the Act that are redundant in light of modern
administrative and legal practice. Mattersthat are not directly related to the prime
objective of ship safety and marine environment protection should be repealed or
relocated in more appropriate legisation. However, there are provisions that do
not conveniently belong in any other legislation and it is proposed that these be
retained in a separate Part of the legidlation that replaces the Act.

Rationalisation of official reporting requirements and reducing paperwork
requirements of shipping regulation offers substantial opportunity for reducing the
costs of compliance for business. Officia reporting requirements are to be
examined jointly by AMSA and the industry, as part of the review of Marine
Orders, to assess scope for further reductions or aggregations of reporting
requirements, opportunities for reporting in common formats and for using
available electronic technologies for transmitting the required information to
authorities. The objective is to ensure that to the maximum extent possible, the
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burden of reporting is kept to the minimum necessary consistent with international
convention obligations and the purposes of the legidation.

Costs and Benefits of Regulation

There are significant difficulties in quantifying the costs and benefits of any
restrictions on competition in the legislation, particularly in matters of safety and
environmental protection where estimates will vary considerably according to
predictions of risk and the values ascribed to loss or impairment of life and
damage to the environment. While regulatory requirements clearly impose real
costs on the industry and the regulators, it is not clear to what extent individual
businesses would have incurred similar costs voluntarily. It is reasonable to infer
from the evidence of continuing deficiencies in shipping standards that at least a
proportion of shipping businesses would elect not to incur such costsin the
absence of regulation.

Similarly, the benefits to the community are not directly evident or readily
quantifiable, but they are substantial and need to be considered. Benefits will
depend on whether, in the absence of regulatory requirements, any market failure
would occur. Market failures do occur in many areas of economic activity, and
there is considerable historical and contemporary evidence that they will continue
to do so in the shipping industry. The costs to individual seafarers and the
community as awhole of even a single incident can be so severe as to outweigh
the costs to industry or individuals of meeting regulatory requirements.

Notwithstanding the difficulties in estimating costs, the OECD has estimated that
the minimum application of internationally agreed safety standards imposes a cost
burden of around 15% of ship operating costs. Thisis equivaent to around
US$210,000 per vessel per annum and totals around US$4 billion per year on a
world trading fleet of about 19,000 vessels. A UK industry estimate places the
costs of minimum standards to annual ship ownership (including capital costs) at
around 5%. Based on findings that ship operating costs are about 35% of total
annual costs, the UK estimate is of the same order as the OECD estimate. These
estimates would total around A$20 million per annum for the major trading
vesselsin the Australian fleet. An additional total of A$20 million per annum
could be incurred for vessels in the offshore and minor trading fleet, if similar
orders of costs applied to such vessels.

The costs of administering safety and other regulations under the Navigation Act
1912 are reflected in the levies charged to the shipping industry by AMSA to
perform these functions. In 1998-99, the Regulatory Functions Levy amounted to
A$16.1 million.

Additional compliance costs to business may arise where Australian standards
exceed or differ from those prescribed internationally, or where unnecessary
duplication exists across or within Commonwealth and State/Territory
jurisdictions. Apart from afew anecdotal examples, the review has not been able
to separate or quantify the extent of such costs. Other intangible or unquantifiable
costs may arise from lost opportunities to participate in the shipping industry by
persons or businesses who do not meet the prescribed standards. There are also



legal fees, fines and other costs associated with ship detentions or prosecutions for
breaches of regulations, although these are not additional to compliance costs, as
they represent the costs of non-compliance.

41. Benefits of regulation include:

- Safety of individuals, through reductionsin risk of death or injury to crew,
passengers or third parties, savings in search and rescue expenses and savings
in medical, hospital and rehabilitation costs;

Protection of property, through reduced loss and damage to vessels, cargoes,
public infrastructure and third party property;

Reduced delays to vessels, cargoes and passengers and other maritime
infrastructure users,

Environmental benefits from savings in pollution damage to marine life and
other marine ecological resources;

Reduced public administration costs from habitat remediation and clean-up
costs, reduced needs for mitigation equipment and response expenditure;
Reduced losses to recreational and other community amenity;

Reduced losses to other industries such as tourism, fisheries, aguaculture and
others dependent on marine resources;

Enhanced commercial reputation of shipping and related businesses and of
individuals engaged in shipping.

42. These benefits are extremely difficult to quantify. Some examples serve to
illustrate the potential scale of benefits of regulation:

The number of injuries to Australian seafarers has fallen steadily since 1994,
with estimated savings in compensation and rehabilitation costs of
A$3 million;
The OECD estimated the total loss of afully laden bulk ore carrier with crew
could impose economic costs in excess of A$60 million. On this basis, losses
of bulk carriers carrying Australian cargoes in the period 1989-91 potentially
represented A$546 million per year;
Ship detentions have fallen from 9.6% of ships inspected in 1995 to 5.3% in
1999, or from 244 vessels to 145, saving in delays to ships and cargoes. Delay
costs for ship owners or charterers due to detention in 1999 are estimated to be
around A$2.5 million.
The 1999 Erika oil pollution incident reportedly has imposed remediation
costs around US$150 million. The costs of a pollution incident could be many
times greater if it occurred in an area of high environmental sensitivity and
economic value, such as the Great Barrier Reef.

Alter native Approaches

43. Adoption of a performance based approach is consistent with trends in other areas
of international and domestic safety regulation and represents a recommended
“best practice” approach. When all parties involved in shipping operations,
including shore based management and personnel, adopt a safety culture, it can be
expected that accidents and incidents should reduce. This will benefit shipping
and cargo interests directly, including financiers, insurers, owners and operators.
Crews will also benefit from reduced risks of death or injury. The general
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community benefits from reduced risks of loss or damage to life, property and the
environment.

. The adoption within Australian shipping law of performance based regulation

underpinned by guidelines and codes of practice, referring to relevant international
and national standards, should provide sufficient flexibility for businesses to meet
their obligations in away that suits their individual operations and minimises
compliance costs. It also provides the flexibility and incentive to encourage
innovation and improve safety and environmental performance.

Performance based regulation is not without its costs, however. Industry may be
required to work harder at identifying and implementing measures to address
safety and environmental hazards. In some cases this will require more effort and
costs for businesses in developing appropriate procedural arrangements,
investment in equipment and training of staff. While larger companies and those
engaged in development of new technologies in the shipping industry will have
the skills and resources to address these requirements, smaller companies may
prefer to use standard guidelines that save them the costs of developing their own
approaches. Regulations should continue to provide guidance to assist smaller
operators to meet their obligations under performance based standards.

Consultation

The review has consulted widely with stakeholders, through written submissions,
in industry workshops and meetings with interested parties.

Stakeholders generally have strongly supported the continuing need for regulation
of the principal matters covered by the Navigation Act 1912, particularly the
proposal to continue regulation of safety and environmental protection based on
multilateral agreements and standards for shipping. Crew competency is regarded
as akey safety issue. In the absence of the necessary commitment by the
international shipping industry and a number of Flag States, stakeholders aso
overwhelmingly endorsed the continuing need for a strong port state control
regime for Australia to address standards of foreign shipping in Australian waters.

Major industry organisations and individual shipping companies have supported
the adoption of a performance-based approach to replace the currently prescriptive
arrangements. Consultations, however, identified a desire to stage the introduction
of performance based regulation and a concern that some matters, such as seafarer
qualifications, require more prescription than other matters. These concerns will
be addressed through the established and on-going consultation arrangements for
the review of Marine Orders.

The shipping industry also has supported separation of industrial from safety
matters, allowing industrial arrangements to be negotiated at the enterprise level.
Industry has supported retention of shipping specific features in shipping law
where these matters should apply to industry as awhole, such as duty of careto a
seafarer in distress.
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The Maritime Union of Australia(MUA) submitted that it accepted that terms and
conditions of employment for Australian seafarers generally could be set and
protected by agreements with employers, despite reservations expressed about the
adequacy of the Workplace Relations Act 1996. The union also supported
retention in shipping law of key areas of competence, conduct, accommodation
and other matters related to international maritime conventions, as these are seen
to be related to the health and safety of seafarers. However, the MUA indicated
its opposition to Australia maintaining only minimum international convention
requirements, and recommended that where practicable Australia should exceed
those standards, particularly in areas of environmental protection and crew
welfare. The union emphasised the social aspects of shipboard life, which it
argued warrant special attention in shipping law. The union supported
modernisation of the Act, but not a move towards a less prescriptive emphasisin
the pursuit of flexibility.

The review proposes adoption in the legislation of specific international
conventions that protect seafarers where these matters are unique to shipping. The
review aso has recommended that, where appropriate, Australian standards
should exceed international standards if these are considered to make a significant
contribution towards safety and environment protection, and that any such
Australian standards should be promoted for adoption internationally. The review
has proposed aform of performance based regulation that promotes a safety
culture in the industry by emphasising the responsibilities and duties of al parties
engaged in shipping operations. It would include an expanded range of audit and
enforcement options for the Australian Maritime Safety Authority. This approach
is consistent with concepts in contemporary occupational health and safety
legidlation, as well as trends internationally and in other industries. The review has
specifically recommended against self-regulation.

The Australian Institute of Marine and Power Engineers and the MUA expressed a
strong interest in participating in the review of Marine Orders, with particular
interest in crew qualifications, accommodation, medical fitness and other matters
relating to seafarer health and safety. The maritime unions already are included in
AMSA’s established consultative process that allows relevant stakeholders to
comment on changes before new or amended Marine Orders are promul gated.

Concern has been expressed by seafarer welfare agencies and the MUA that more
needs to be done to protect the interests of seafarers aboard foreign ships operating
in Australian waters. They have pointed to instances of substandard working
conditions, not only in matters of safe working conditions, accommodation and
food, but also in areas of inadequate employment agreements, pay and physical
abuse or intimidation.

54. The review has endorsed a continuing role for AMSA in regulating the working

conditions of foreign seafarers to the extent that they affect the safe operation of a
ship and the health and safety of the crew. However, where aspects of working
conditions do not affect safety or health, the Steering Group sought the views of
the Minister, who confirmed that it is his view that it is not appropriate for the
Navigation Act 1912, and the legidlation that replaces the Act, to provide for
intervention in such matters. Other remedies are available in Australian law.
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The offshore petroleum industry endorsed the coverage in shipping law of ships
engaged in the offshore exploration and extraction industry. These include
support craft, seismic vessels, mobile drilling units, tankers servicing offshore
installations and Floating Production, Storage and Offloading (FPSO) facilities
when operating as ships. FPSO facilities, however, spend alarge proportion of
their time in stationary operational mode as petroleum installations, when they are
subject to the Petroleum (Submerged Lands) Act 1967.

The offshore petroleum sector submitted that restrictions on competition arise
from duplicated coverage of FPSOs in operational mode by the Navigation Act
1912 and the Petroleum (Submerged Lands) Act 1967. The industry expressed a
preference for operators of these facilities to meet their safety obligations,
consistent with international maritime conventions, under one piece of legidation,
the Petroleum (Submerged Lands) Act 1967, when they are in operational mode,
which may include temporary disconnects from the seabed riser. The review has
not endorsed this proposal on the grounds that such facilities have characteristics
inherent in ships and operate in a marine environment. As a consequence it is
appropriate that such facilities are regulated by a body competent in marine
matters, such as AMSA.

An independent audit conducted as part of a concurrent review of the offshore
petroleum safety case regime found that present regulatory arrangements under
the Petroleum (Submerged Lands) Act 1967 are not equipped or sufficiently
resourced to undertake a comprehensive role in regulating the offshore sector’s
safety. In these circumstances it would be unwise to add the maritime operations
of offshore petroleum facilities to the DISR portfolio’ s responsibilities.

In addition, FPSO facilities are regulated by the IMO maritime safety regime, and
it is appropriate that they continue to be regulated under maritime legislation. The
review has recommended, however, that the industry work with AMSA and
petroleum industry regulators to gather international support for a specific IMO
convention for offshore petroleum facilities, which would more appropriately
address safety issues in this sector. The review also notes that the proposed
adoption of a performance based approach to safety regulation, and continuing
improvements in coordination of audit and inspection functions between AMSA
and the petroleum safety regulators has potential to reduce unnecessary
duplication of compliance costs for the industry.

Recommended Option

The review recommends that Australia continue to regulate shipping safety and
environment protection based on internationally agreed standards. Within this
framework, however, there is scope to improve the flexibility of regulation, both
to cater for individual business circumstances and solutions and to achieve better
outcomes by emphasising the responsibilities of all parties for addressing safety
and environmental concerns in their actions and decision making. The review
recommends that the regulations be recast to adopt a performance and outcomes
based approach, within the limitations of international convention obligations
which contain many prescriptive elements.
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The review also recommends that a number of redundant elementsin the
legislation be repealed, including the role of the receiver of wrecks, provisions
dealing with shipowners exemption from liability, deserters from foreign ships,
disciplinary offences by crew that do not affect the safe operation of a ship, and
management of livestock. Where shipping law regul ates employment
relationships, the review considers that these matters should be repealed wherever
they can be adequately covered by general community wide legislation or where
shipping law provisions are clearly inconsistent with modern industrial legislation.

Shipping legislation should continue to provide for conditions for seafarers where
specific shipping industry characteristics cannot be readily addressed under
community wide industrial or social security legisation. The review has
identified a number of areas where this regulation should continue. These include
such matters as ensuring appropriate evidence of employment agreements, that
crews have access to advice from authorities or industrial representatives, and that
employers recognise their duty of care towards employeesin distress and to
account for the belongings of employees who diein service.

Implementation and Review

62.

63.

64.

65.

The review is proposing significant changes in the method of implementing the
desired policy outcomes and the scope of the legislation. In a number of areas,
reforms will require more detailed discussions with industry, Commonweslth
agencies and the States and Territories to ensure that unintended consequences or
gapsin regulatory coverage do not arise. Other matters that are redundant or
inconsistent with other legislation could be repealed quickly.

This suggests that modern regulation that reflects the contemporary characteristics
of world and Australian shipping, and modern approaches to regulation, will
require new legislation, rather than amendment of the existing Navigation Act
1912. Thereview is proposing that a staged approach be taken, with progressive
repeal of the Navigation Act 1912 as new legidation is drafted addressing the
major issues identified in the report. The intent is to have the earliest possible
implementation of the recommended approach.

The effectiveness of new legislation should be monitored through consideration of
flag state inspections, ship defects and detention ratesin AMSA’ s annual port
state control reports, supplemented by on-going analysis of the causes of marine
incidents and accidents by the M11U and of deaths and injuries to seafarersin
AMSA’ s reports under the Occupational Health and Safety (Marine Industry) Act
1993.

The review recommends that a stocktake of the effectiveness of the changesin
regulatory approach be conducted jointly by AMSA and the Department of
Transport and Regional Services five years after commencement of the
replacement legislation. This period is consistent with experience in other
industries and jurisdictions of the time taken by industry and administrators to
implement and evaluate initial experiences with performance based legislation.
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RECOMMENDATIONS
THE NEED FOR AND IMPACT OF REGULATION
Chapter 4  Maritime Regulatory Framework (page 42)

1. Australia should continue to base its regulation of shipping and port state
control on international agreements.

2. Commonwealth shipping legislation should continue to support the Australian
Transport Council’s decision to redefine Commonwealth and State/Territory
authorities' jurisdiction over trading ships based on tonnage rather than area of
operation.

Chapter 5  Objectives of the legislation (page 48)

3. The principal objectives of the legislation should be to:
(8 enhance ship safety and protection of the marine environment;
(b) facilitate international shipping trade;
(c) provide conditions for seafarers consistent with safe operations and that
reflect particular industry characteristics.

4. The Act should not include an objective for economic regulation of coastal
shipping.

Chapter 6  General Palicy Principles (page 52)

5. The legislation should be underpinned by the general principles:

(@ Continued emphasis on consistency with internationally recognised
regulations through Flag State responsibilities and strong Port State
controls,

(b) Greater emphasis on the human factors and individual responsibilities
for building a culture of safety and environmental awareness in shipping
operations;

(c) Greater emphasis on performance based standards with more flexibility
for businesses to define their own strategies to meet safety outcomes;

(d) Avoiding distortions in the shipping market through regulation;

(e) Treating shipping in the same way as other businesses to the maximum
extent possible for employment and commercial matters;

(f)  Making specific provision for a small range of employment; and
commercial matters that reflect the particular circumstances of shipping.

6. Australia should continue to retain regulatory standards in Marine Orders that
reflect Australian community expectations where these make a significant
contribution to safety or marine environmental protection. Where appropriate,
Australia also should promote higher standards at IMO for international
adoption.
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Chapter 7 Structure of the Legidation (page 60)

7.

10.

11.

12.

13.

The primary legislation should focus on establishing the purpose of the
legidation, prescribing the principles and performance outcomes required and
significant duties, offences and penalties. Provision should be made to
continue subordinate legislation to establish the detailed requirements and
interpretation of the legislation.

The primary legislation should be performance based to encourage the
development of a safety culture within the shipping industry and to provide
flexibility to businesses in meeting their obligations.

The effectiveness of the proposed directions should be monitored through
consideration of flag state inspections, ship deficiencies and detention ratesin
AMSA’s annual Port State control reports, supplemented by on-going analysis
of the causes of marine incidents and accidents by the Marine Incident
Investigation Unit and of deaths and injuries to seafarers in AMSA’ s reports
under the Occupational Health and Safety (Maritime Industry) Act 1993.

A stocktake of the effectiveness of the changes in regulatory approach should
be conducted jointly by AMSA and the Department of Transport and Regional
Services five years after amendments have been implemented.

The legidation should be reorganised into specific parts defined by the core
purpose of enhancing ship safety and marine environment protection.

Matters that are specific to shipping should be retained in the legislation;
however, the legislation cannot be a consolidated compendium of all shipping
regulation.

The legidlation should be drafted in Plain English and make use of appropriate
aids to interpretation such as diagrams or explanatory boxes.

Chapter 8 Regulationsand Marine Orders (page 65)

14.

15.

16.

17.

The legislation should continue to make provision for the Governor-Genera to
make regulations in relation to penalties and incident investigations and for the
AMSA to make Marine Orders on other matters.

The primary legislation should deal with the broad principles and desired
outcomes, and other significant matters such as fees, and major offences or
penalties.

Marine Orders should continue to deal with the detailed technical
requirements of the legisation, including implementation of obligations under
various international conventions and maritime safety in general.

Relevant codes of practice, standards or guidelines produced by the IMO, the
National Marine Safety Committee or other national standard setting bodies
should be incorporated by reference into Marine Orders.
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AMSA and the relevant industry associations should continue the review of
Marine Ordersin line with the review’ s proposed performance based
regulatory framework so they are consistent with the primary legislation.

Marine Orders should continue to include the prescriptive elements of
international conventions that are mandatory, but should be framed to alow
flexibility within their exemption and equivalence provisions as provided for
in the conventions.

Chapter 9  Jurisdiction (page 72)

20.

21.

22.

23.

24,

Shipping legislation should continue to support Australia’ s strong adherence to
Flag State responsibilities and an active Port State Control program consi stent
with international obligations.

Australia should make full use of its authority under international law to
regul ate safety and marine environment protection in relation to vessels
operating in or transiting the territorial sea and Exclusive Economic Zone
which currently are not subject to Australia s Port State Control regime. The
Department of Transport and Regional Services should explore further with
the Attorney-General’ s Department whether there are any additional
legislative avenues for extending shipping legislation to fill existing gapsin
coverage of shipping operationsin Australian waters.

Australia should seek international support to amend the provisions of
UNCLOS and relevant international conventions that would enable a Coastal
State to take appropriate action to protect its marine environment by ensuring
all shipping within its claimed jurisdiction complies with agreed international
standards.

The Department of Transport and Regional Services should consult with the
States and Northern Territory through the Australian Transport Council on the
need to bring non-trading vessels over 500GT within the Commonwealth’s
jurisdiction for vessel safety regulation.

The Department of Transport and Regional Services should consult with the
Department of Employment, Workplace Relations and Small Business and the
industry about the longer term need to continue separate occupational health
and safety legidation for the maritime industry.

SAFETY & ENVIRONMENT PROTECTION

Chapter 10 Safety and Environment Protection Regulation (page 78)

25.

26.

The legidlation should apply relevant parts of international maritime safety
conventions by direct reference to the conventions, and make provision for
regulations to give effect to conventions, amendments and resolutions
associated with the conventions.

The legidlation should continue to prohibit the taking to sea of an unseaworthy
ship, and require al owners, operators and masters to ensure that aship is
seaworthy in al respects for its intended voyage.
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28.

29.

30.

31.
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The concept of “seaworthiness’” should include the conditions on board that
affect the safety and health of the crew.

A seaworthy ship should comply with relevant international conventions as
listed in the Act.

The legidation should explicitly apply the ISM Code requirements of SOLAS
as Australian law and point to the duties of ship owners and operators to
develop safety management systems consistent with the Code.

Shipping legislation should continue to provide for consistency and
harmonisation of standards with the States and Territories for both convention
and non-convention sized vessels under the Uniform Shipping Laws Code or
the proposed National Standard for Commercial Vessels.

Commonwealth shipping legislation should continue to provide for the
Minister to gazette revisions to the Uniform Shipping Laws Code and/or any
other standard, code or guidance material as determined by the Australian
Transport Council.

Chapter 11 Crewsand Qualifications (page 90)

32.

33.

35.

The legidation should continue to provide for application of relevant

international conventions concerning the qualifications of seafarers, minimum

age for work at sea, medical fitness, medical care, provisions and minimum

manning and fatigue management for safety and marine environment

protection. These conventions would include:

(@ International Convention on Standards of Training, Certification and
Watchkeeping for Seafarers (STCW), 1995

(b) International Convention on Standards of Training, Certification and
Watchkeeping for Fishing Vessel Personnel (STCW-F),1995

(c) ILO Convention No. 58 Minimum Age (Sea) (Revised), 1936,

(d) ILO Convention No. 73 Medical Examination (Seafarers), 1946, and
(e) International Convention for the Safety of Life at Sea (SOLAS), 1974 in
relation to medical fitness and minimum manning requirements for

safety and marine environment protection.

The legidlation should continue to include the power to make regulations and
Marine Orders in respect of all aspects of the qualifications of seafarers and
conditions to be satisfied for employment at sea including minimum age,
medical fitness, and consumption of alcohol and drugs. A minimum age of
sixteen years is warranted in light of Australian community expectations for
children in full-time work.

The current limits on acohol consumption in the Navigation Act 1912 should
be subject to early review by AMSA in consultation with the industry and
regularly reviewed in future to ensure that they are consistent with trends in
other jurisdictions and industries.

The Discipline provisionsin Division 12 of Part Il of the Navigation Act 1912
should be repealed. The provisionsin this Division dealing with acts by the
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ship’s crew tending to endanger the ship or life should be revised to reflect the
ISM Code requirement that the master should have overriding authority over
all persons on board a ship with respect to safety and environment protection.
Provision should aso be made for penalties against persons engaging in acts
that endanger the ship, life or the environment.

Chapter 12  Ship Operations (page 95)

36.

37.

38.

39.

40.

41.

The legidation should clearly indicate that the person in charge of a ship has
responsibility for the safe navigation of the vessdl at all times, including when
under pilotage or subject to vessel traffic control measures. 1t should require
the person in charge of the ship to navigate and operate the ship in a safe and
responsible manner in all circumstances.

The legidlation should continue to enable regulations to be made concerning
adoption of the COLREGS convention and for other matters relating to safe
navigation of a ship.

The legidlation should continue to provide for regulations to be made and for
offences concerning provision of navigation equipment, distress signals and
personnel qualified to operate the equipment.

The person in charge of a ship should continue to be required by legidation to
assist personsin distress at sea.

The legidlation should continue to provide for al ships to have charts and
navigational equipment suitable for their intended voyage and for officers
involved with navigation to have access to the charts. Revisionsto SOLAS
concerning adoption of electronic charting technologies should be
encompassed within the revised Navigation Act 1912. These provisions
should be grouped with other safety-related matters.

Section 258(5), requiring assessors with nautical experience at court hearings,
and 258A, concerning navigation near ice, should be repeal ed.

Chapter 13 Coastal Pilotage (page 101)

42.

43.

44,

45.

The current requirements for licensing of pilots should be retained in the
revised Act and grouped with other safety related matters.

Offences in relation to use of drugs and acohol while a pilot is on board a ship
and performing pilot duties should be retained.

AMSA should have full responsibility for declaring areas where pilotage or
other vessel traffic management or special navigation or reporting measures
are compulsory and for making exemptions from these requirements under the
legidation, including within the Great Barrier Reef Marine Park region.

Pending amendment of the Navigation Act 1912, AMSA should be delegated
power under the Great Barrier Reef Marine Park Act 1975 to issue
exemptions from compulsory pilotage in the Great Barrier Reef Marine Park
region.
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Chapter 14  Ship Survey and Certification (page 112)

46.

47.

48.

49,

50.
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52.

53.

The legidlation should continue to provide that all ships covered by the revised
Act should comply with the SOLAS, MARPOL, Tonnage and Load Lines
Conventions and ILO Conventions Nos. 92 and 133, Accommodation of
Crews, or, if non-convention ships, with the relevant regulations under the
Uniform Shipping Laws Code or the proposed National Standard for
Commercial Vessels.

The legidation should impose a duty on persons designing, building,
manufacturing, repairing, certifying and owning ships and ship’s safety
equipment to ensure that they act in accordance with its requirements.

Accommodation standards should be included in the requirements of the
legislation for ship design, construction and maintenance.

AMSA should continue to have power to issue relevant certificates and to
authorise survey authorities to issue Australian certificates.

The legidlation should continue to include the power to make regulationsin
relation to ship survey, certification and inspection, and for the certification of
ship’s construction and equipment aspects of the MARPOL Convention.

The legidation should continue to provide for tonnage measurement and
certification of convention and non-convention size ships.

The legidation should retain AMSA’s powers to direct shipsthat are believed
not to be constructed in accordance with MARPOL and these provisions
should be grouped with AMSA’ s other inspection an detention powers.

The legislation should adopt the provisions of the Torremolinos Convention to
provide for safety regulation of fishing vessels coming within Commonwealth
jurisdiction.

Chapter 15 Cargo (page 118)

54.

55.

56.

S7.

The legidation should continue to provide for application of relevant
international conventions for cargo handling and stowage, including the Load
Lines Convention, the Containers Convention and the IMDG Code.

The legidlation should continue to prohibit overloading of a ship and provide
for inspection and detention of an overloaded ship and penalties on the owner
and master.

AMSA should continue to have power to issue load line certificates on behal f
of other countries and to authorise approved survey authorities to issue
Australian certificates.

The overloading provisionsin Division 1 should be grouped with the L oad
Lines provisionsin Division 5 of Part IV of the Navigation Act 1912 to assist
interpretation of the legislation.
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The legidation should continue to include the power to make regulationsin
respect of cargo and loading of ships consistent with the safe and
environmentally responsible operation of shipping and the requirements of
international conventions. This should include a power for AMSA to require a
cargo operation that is deemed to be hazardous to stop until the hazardous
situation is rectified or rendered safe.

Animal welfare matters should be removed from the Marine Orders and
instead be covered by the Export Control (Animal) Orders and the Australian
Meat and Livestock Industry Act 1997.

Chapter 16 Incident Investigation (page 123)

60.

61.

62.

63.

The legislation should continue to provide for investigation of marine
casualties and incidents separately from regulatory safety functions.

The Navigation (Marine Casualty) Regulations should be amended to require
every incident investigation report to contain recommendations aimed at
enhancing safety and to prevent recurrence of the same type of incident.

The Navigation (Marine Casualty) Regulations should be amended to alow
the Inspector of Marine Accidents to investigate incidents on behalf of other
Flag States, consistent with IMO Resolution 849(20).

The Marine Incident Investigation Unit should continue to consult with the
States and Northern Territory marine accident investigation authorities to
ensure that Commonwealth and State/Territory legislation provides for
appropriate coverage of marine incident investigations by each jurisdiction.

Chapter 17 Wreck Removal (page 127)

64.

65.

66.

67.

68.

The legidation should continue to provide for AMSA to have the powers to
order removal of both historic and ordinary wreck in Australian waters or to
undertake removal itself.

AMSA' s power to order or undertake removal of both ordinary and historical
wreck should be limited to promotion of the legislation’s safety and
environmental protection purpose.

The legidation should continue to place responsibility for costs of removal on
the owner of the wreck. Where the owner cannot be identified or is unable or
unwilling to remove the wreck, AMSA should be empowered to sell the wreck
to recover its expenses, as well as having the right to pursue the owner for any
outstanding amount. Alternatively there should be provision for any surplus
from sale of removed wreck to be paid to the owner and for the
Commonwealth to appropriate the funds if the owner cannot be found.

An owner or person finding awreck should be required to report its location
and any potential hazardsto AMSA.

The owner should be responsible for costs of marking a hazardous wreck if it
is not removed.
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Wreck removal provisions should be regrouped with other safety-related
matters in the restructured Act.

Chapter 18 Offshorelndustry Vessels (page 134)

70.

71.

72.

73.

74,

75.

The revised Navigation Act 1912 should continue to apply to shipsin the
offshore industry, including FPSOs when operating as ships, but there should
be improved integration with the regulatory system under the Petroleum
(Submerged Lands) Act 1967 when coverage coincides with the Navigation
Act 1912.

The Department of Transport and Regiona Services and AMSA should
continue to work with the Department of Industry, Science and Resources and
the offshore industry to review and streamline the legal and administrative
arrangements for safety management in the offshore sector. There should be
better coordination between the audit and compliance functions of both
regulatory systems to reduce or eliminate duplication of compliance costs.

The Department of Industry, Science and Resources should recognise an
offshore vessel’ s compliance with the ISM code as part of the safety case
under the Petroleum (Submerged Lands) Act 1967.

The Department of Industry, Science and Resources should ensure better
integration of support craft into offshore petroleum installations' safety case,
particularly involving crews on offshore support vessels in development of the
safety case.

The offshore industry should join with AMSA in promoting within the IMO
adoption of aregulatory regime for FPSO’s that is more compatible with their
shipping requirements.

Unregulated ships in the offshore petroleum industry should be brought under

the revised Navigation Act 1912 wherever possible:

(@ The Department of Transport and Regional Services should explore with
the Attorney-General’ s Department additional legal means for bringing
unregulated ships in the offshore industry under the revised Navigation
Act 1912.

(b) Australia should also pursue appropriate amendments to international
agreements to obtain the necessary authority to appropriately regulate
such vessels, which are operating in Australian waters.

(c) Additionally, the Department of Industry, Science and Resources should
examine making a condition of an offshore operator’s licence under the
Petroleum (Submerged Lands) Act 1967 that vessels contracted by a
licensee should comply with the ISM Code regardless of their tonnage.
AMSA should be responsible for auditing compliance with the |SM
Code.
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CREW CONDITIONS

Chapter 19 Australian Crews (page 143)

76.

77.

The legidlation should repeal asfar as possible regulation of employment
arrangements that are no longer relevant, could be covered by community
wide employment legislation or are inconsistent with modern workplace
relations legidation, including

(8 Section 2, allowing for appointment of superintendents, and amend
remaining provisions for functions of superintendents to be carried out
by AMSA,;

(b)  Sections 83(1)(d) and 140, concerning assignment of seafarers salvage
rights in agreements, section 148, concerning court powers to rescind
agreements, and section 387A, prohibiting incitement to breach
agreements,

(c) Section 145, prohibiting a person from being on board without
permission;

(d) Section 148, providing for a court to rescind a contract;

(e) Sections 161 to 162, concerning reimbursement from a seafarer’ s wages
of relief provided to afamily.

The legidlation should continue to provide for seafarer employment conditions
where these reflect safe operations or particular shipping industry
characteristics. These provisions should be framed in terms of the duties of
ship owners and employers, including:

(@ Duty not to take a ship to sea without an agreement in place between the
employer and employees.

(b) Duty of employer and master to permit a seafarer to go ashore to pursue
acomplaint or to seek advice, and duty of a crew member not to do so
for frivolous reasons.

(c) Exemption of aseafarer from the obligation to do jury service.

(d) Anemployer'sduty to account for the belongings of a deceased seafarer
and for disposal of the body and effects as reasonably required by next
of kin. Repeal existing provisions in sections 149 to 160, dealing with
property of deceased seafarer.

(e) Duty of employer and ship owner not to wrongfully leave an employee
behind and to assist an employee left behind overseas to return to his
home port and to provide for wages and maintenance in the course of his
return.

Chapter 20 Foreign Seafarers (page 147)

78.

79.

All current mattersin Part 111 of the Navigation Act 1912 concerning foreign
seafarers and section110 in Part 11, concerning the return of a seafarer to his
ship who has been imprisoned for summary offences, should be repeal ed.

The Migration Act 1958 should be amended to provide for recovery from the
owner, agent or master of the ship of costs of removing a foreign seafarer and
to provide for delivery to his ship before it departs Australia by immigration
officers of aforeign seafarer imprisoned for summary offences.
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80.  Ship safety and marine environmental protection aspects of foreign seafarers
working conditions should be addressed through all ships' ISM safety
management systems and should be audited for compliance through Port State
control inspection programs.

81. AMSA should continue to have powers under the legislation, consistent with
its safety and marine environment protection mandate, to also make
judgements about foreign crew working conditions where these raise safety or
environmental issues.

82.  Humanitarian concerns about other crew welfare matters, such as non-payment
of wages or physical abuse, for foreign seafarers, should continue to be
addressed under other civil or criminal legislation.

COMMERCIAL MATTERS
Chapter 21  Passengers (page 149)

83.  Theprovisionsin Part V, sections 272 to 276 and 282 relating to contractual
matters between ship operators and passengers should be retained.

84.  The powers of the master and crew under sections 278 to 281 to control
passenger behaviour for safety reasons should be retained and grouped with
other safety matters, and passengers included in “duty of care” principles.

85.  Theprovision of additional powers to prevent entry of communicable diseases
by passengers on foreign flag cruise ships should be addressed under
guarantine or health legislation rather than the Navigation Act 1912.

Chapter 22 Wreck (page 152)

86.  All provisions of Part VI, Division 2 concerning treatment of wreck, except
section 314A, should be progressively repealed.
(8 Sections 296 to 301 should be repealed immediately
(b)  Sections 302 to 314 should be repealed once suitable alternative
arrangements have been agreed with the States and Territories to address
these matters.

Chapter 23  Salvage (page 158)

87.  Thelegidation should continue to provide for salvage claims to be heard in
relation to all ships where claims are brought in Australia, except as provided
otherwise in section 316.

88.  Thelegidation should not be applied to historic wrecks declared under
Commonwealth and State or Territory legislation.

89.  Theobligation imposed under section 317A to render assistance to personsin
distress should be combined with similar provisions under section 265, and
regrouped under the general duties of persons involved with shipping. The
obligation should extend to all shipsin Australian waters and all Australian
ships wherever they may be.
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The legidlation should continue to apply the provisions of the Salvage
Convention, as provided in section 315.

The legidation should include atime limit on claims for life salvage, by
requiring al such claims to be made through or in conjunction with claims for
salvage of property, and by prohibiting a claim for life salvage to be made
after aclaim for property salvage has been finalised.

The legidation should continue to provide for salvage claims to be made by or
against the Crown on the same basis as if they were by or against a private
person, as provided in sections 329B and 329C.

The exemption provided in section 329B to claims against the Commonwealth
and Australia Post for salvage of articles in the course of post should be
repealed and a similar provision enacted in the Australian Postal Corporation
Act 1989 if it needs to be retained for postal purposes.

The prohibition on a seafarer trading salvage rights in an agreement of
employment (sections 83(1)(d) and 140) should be repealed.

Chapter 24 Liability (page 163)

95.

96.

97.

The legidlation should retain provisions in sections 259 to 263 reflecting
established maritime law for the division of loss, damages for personal
injuries, the right of contribution and abolition of the statutory presumption of
fault. However, these provisions should be transferred to a separate part of the
Act.

Section 338, providing for shipownersto limit liability for loss or damage to
goods in certain circumstances, should be repealed and replaced by separate
legislation regulating compensation for passengers and their luggage.

The legidation should retain the shipowner’s and master’s liability for
damages caused by a ship under pilotage, as well as sanctions against a pilot’s
licence if he is found negligent or incompetent.

ADMINISTRATION

Chapter 25 Administration (page 166)

98.

99.

100.

Section 101, concerning smuggling by a crew member, should be repealed and
these matters left subject to the Customs Act 1901 and general company
employment arrangements.

Section 104(1), dealing with the treatment of stowaways, should be repealed.
Stowaways who are not Australian citizens coming into Australia should be
dealt with under the Migration Act 1958. Other stowaways should be treated
as non-fare paying passengers.

The Migration Regulations should be amended to provide that it is a defence
against prosecution for a master to rescue a person at seain accordance with
international obligations.



101.

XXVi

Section 410 requiring a master to keep a copy of the Navigation Act 1912
aboard a ship should be repealed.

Chapter 26 Reporting Requirements (page 169)

102.

103.

104.

The Official Log should be retained, but all official reporting requirements
should be grouped together under the general duties of persons aboard a ship.

The reporting requirements should be further examined by AMSA and
industry to identify additional matters that can be rationalised into a common
form and to allow use of available technologies to consolidate and transmit to
the appropriate authorities.

Requirements to report on employment related matters that are no longer
relevant under company based employment should be repeal ed.

Chapter 27 Compliance and Enfor cement (page 179)

105.

106.

107.

108.

The legidation should continue to provide for the appointment of inspectors
and for powers of inspectors to:

(8 undertake audits of a company’s safety management systems;

(b) stop, board, inspect and search a ship;

(c) muster the crew and ask questions; and

(d) require production of all relevant documentation and certificates.

Provisions for regulating the manner of performance of duties by an inspector
should be included in the legislation, consistent with Commonwealth criminal
law policy and including relevant procedures for search and entry to premises
and identification of authorised officers.

AMSA should continue to be enabled to delegate enforcement and inspection
powers to other bodies as appropriate.

The legislation should provide for AMSA to:

() issue defect notices or infringement notices for minor offences or
deficiencies,

(b) issue summary penalty notices for clear and undisputed offences;

(c) accept binding undertakings from individuals and organisations;

(d) order detention of a ship until deficiencies that adversely affect the
seaworthiness of a ship are redressed, including where certificates are
not all present and valid;

(e) order aship to proceed to a port, or not enter a port or specified waters,
or to comply with specified requirements while in or near a port or
specified waters, where AMSA has reason to believe a ship is not
compliant with the regulations and it is necessary or expedient to ensure
safety or to protect the environment;

(f)  undertake investigations, reviews and reports where AMSA has reason
to believe that conditions aboard a ship may result in weakening of the
ship’s safety management system; and

(g) revoke, alter or suspend crew or ship certificates.



109.

110.

111.

112.

113.

XXVii

Ship and company management should be held liable for fines or
imprisonment where a ship is unseaworthy or loss of life or serious personal
injury are adirect consequence of management failing to take responsibility
for safety.

Other penalties should apply to the person who can be proven to have had the
requisite level of fault, including on-shore management and agents.

Where appropriate, there should be provision for monetary penalties to
continue for every day that the offence continues.

Offences and penalties in the legidlation should be rationalised and the
amounts of penalties and equivalent terms of imprisonment should be revised
consistent with the Criminal Code and the Crimes Act 1914. Penalties for
individuals and bodies corporate should be separately specified and
appropriate provision made for external review of decisions.

The legidlation should continue to provide for efficient legal proceedings and
administrative review of relevant decisions consistent with government
guidelines for external review.



1. INTRODUCTION

The Commonwealth Legislation Review Program

1.1  In 1995 the Council of Australian Governments (COAG) endorsed a package
of reforms which would substantially implement the recommendations of the Report
of the Independent Committee of Inquiry into National Competition Policy (the
Hilmer Committee)®.

1.2  Animportant element of the package was the commitment by Commonwealth,
State and Territory governments to review by the year 2000 all existing legislation
that may restrict competition. The Treasurer announced the Commonwealth

L egislation Review Schedule on 28 June 1996, The Navigation Act 1912 is listed on
the Schedule for completion in 1999-2000.

1.3  The Legidation Review Schedule initially provided for review of Part VI of
the Act, regulating the coastal trade, in line with the Government’s stated policy to
wind back and remove cabotage arrangements. In the event, options to wind back
cabotage were outlined in the report of the Shipping Reform Group®, provided to the
Government in 1997. Subsequently, new guidelines, to streamline the licence and
permit system under Part VI of the Act for vessels engaged in interstate coastal trade,
were approved on 24 June 1998. The broader issue of economic reform of shipping
was further considered in the context of the report of the Shipping Reform Working
Group®, provided to the Government in May 1999.

1.4  Accordingly, acomprehensive review of other parts of the Act was substituted
on the Legidation Review Schedule. This followed the Government’s decision on

16 December 1997 to review the Act in two stages. The first stage considered repeal
of matters that impede shipping reform or are inconsistent with the concept of
company employment. This review stage was completed in 1998 and resulted in the
Navigation Amendment (Employment of Seafarers) Bill 1998, which was introduced
into Parliament on 25 June 1998.°

1.5  Thisreport addresses the second stage review, which examines the remaining
parts of the Act in accordance with the terms of reference at Appendix A.1. Theterms
of reference were developed from a template provided by the Office of Regulation
Review.

1.6 A guiding principle for legislation reviews is that |legislation should not restrict
competition unless it can be demonstrated that the benefits of the restriction outweigh

! Hilmer F, Raynor M, and Taperell G (1993)

2 Treasurer (1996)

3 Shipping Reform Group (1997)

* Shipping Reform Working Group (1999)

®> On 8 March 2000 the Senate proposed significant anendments to the Bill. The Government has not
yet indicated its response to the proposed amendments. This report has been prepared on the basis that
the Government does not intend this stage of the review of the Act to address the issues covered by the
Bill and the Senate’ s proposed amendments.



the costs and the objectives of legislation can only be achieved by restricting
competition.

The Navigation Act 1912

1.7  TheNavigation Act 1912 isan “Act relating to navigation and shipping”. It
provides the legislative basis for many of the Commonwealth’s responsibilities for
maritime matters including ship safety, the coasting trade, employment of seafarers
and shipboard aspects of the protection of the marine environment. It also regulates
wrecks and salvage operations, passengers, tonnage measurement of ships and arange
of administrative measures relating to ships and seafarers.

1.8 TheAct presently applies to trading ships engaged in interstate and overseas
voyages, athough the Australian Transport Council® has agreed to amend jurisdiction
from avoyage to avessel tonnage basis from 1 January 2001. The Act authorises the
Australian Maritime Safety Authority to make subordinate legislation, known as
Marine Orders, containing standards and operational procedures which give effect to
international convention requirements, as well as to relevant Australian standards, and
to carry out inspections of vessels.

The Nature of Shipping

1.9 Inconsidering issuesin the review, the review team has been mindful of the
origins of the Act and the principal purposesit was intended to achieve. The Act arose
from 19th century British legislation, which sought to address the then high losses of
ships and lives and exploitative working arrangements for seafarers. A brief history of
the Act’s development is contained in Appendix A.3.

1.10 The seafaring industry has inherent risks due to its operating environment. The
sea is an often unpredictable, dangerous and unforgiving element. Ships operating on
international voyages can be along distance and many days away from assistance.
Ships operating in coastal regions must navigate through a range of hazardous
regions, in al kinds of weather conditions and at times in crowded traffic. The range
and quantities of hazardous and noxious cargoes carried on ships has been increasing
year by year. Accidents and incidents involving ships have the potential to incur
significant loss of life and property, as well as damage to the marine environment.

1.11 Crewsmust live and work together in close proximity for extended periods of
time. Unlike most employees in other industries, many seafarers live in their work
environment and may be separated from families and other support services for long
periods. As the 1998 Ship Safe report’ noted “a ship is not just a means of transport
and aworkplace. It isaso asocial system.”

1.12 Changes in technology and community expectations of reasonable living and
working conditions have undoubtedly improved the safety performance of shipping
and the lot of the average Australian seafarer since the introduction of the Act.

® The Australian Transport Council comprises Commonwealth, State and Territory Ministers with
responsibility for transport matters, including marine transport and ports i ssues.
" House of Representatives Standing Committee on Transport, Communications and Infrastructure

(1998), p43.



However, the basic circumstances of a potentially dangerous environment, an isolated
workplace and close living/working conditions remain afeature of the industry.

1.13 It has been argued that these aspects of shipping warrant consideration of
regulations for the industry separate from those that apply more generally across the
economy to other businesses and industries. The task for the review team has been to
assess the extent to which these features warrant special attention under modern
circumstances and values.

Review Principles

1.14 Thereview has adopted a number of principlesto guide its assessment of the
core features of the Act and its detailed contents:

A more flexible and transparent regulatory structure is required, that can respond
quickly to technological changes and international trends in ship safety and its
legal and administrative environment.

It isin theinterests of international trade facilitation and the Australian shipping
industry that Australian regulation of shipping is consistent with mainstream
international practice and laws. Where there is no clear or pressing reason to
change the direction of regulation, provisions of the Navigation Act 1912 should
continue to reflect commonly accepted international arrangements. Generally this
will mean implementation of Flag State responsibilities combined with a strong
Port State role.

Modern regulation should emphasise performance outcomes and provide
flexibility for businesses in meeting their responsibilities, within the constraints of
consistency with international convention requirements.

Regulations should avoid introducing distortions into the shipping market.

In the areas of labour laws and commercia relationships, shipping should be
treated to the maximum extent possible in the same way as any other industry.
Wherever possible, regulation of industrial and contractual arrangements should
be provided by the labour and commercia laws common to al industries.

Where specific shipping employment and commerce matters are unique and
cannot be covered adequately by general business, industrial or consumer
legislation, there should be special provisions within shipping legislation. These
provisions should be included in a separate Part of the legidation that deals with
non-safety related matters.

Legidation must be accessible and readily understood so that participantsin the
industry can easily determine their responsibilities and obligations.

1.15 Submissionsto the review have generally been consistent with the above
principles and directions.

1.16 Thereisacontinuing public and Parliamentary interest to ensure that foreign
seafarers aboard ships servicing Australia s trade are not abused. International law



provides that the primary responsibility for regulating such matters rests with the Flag
State, but there are humanitarian reasons why Australia may wish to intervene to
prevent gross abuses. The proposed restructuring of the Act and its focus on the duties
and responsibilities of persons connected with a ship will provide scope for AMSA to
intervene on matters that affect the safe operation of a ship. However, the Minister has
confirmed that the Government’s preference is that, where foreign seafarers
employment matters are not directly related to safe shipping operations, these issues
are best addressed under other legislation or administrative actions.

1.17 Thereview is proposing significant changesin policy emphasis and the scope
of the legidlation. This suggests that a modern regulatory regime that reflects
contemporary characteristics of world and Australian shipping, as well as modern
policy approaches to regulation, will require entirely new legislation, rather than
amendment of the Navigation Act 1912. The review proposes that the Navigation Act
1912 be progressively repealed as new parts are drafted dealing with the major issues
identified in the report, and to remove redundant elements. Some elements of the
legislation that are now redundant can be repealed quickly.

1.18 Inanumber of areas, the proposed directions for changes to Commonwealth
regulation of shipping will require detailed consultation with the States and Territories
to ensure that unintended gaps in regulatory coverage do not occur, and that
consistency in the direction of regulation is maintained. The relevant provisions of the
Navigation Act 1912 should be maintained until these consultations have established
the appropriate basis for legidative coverage and adequate transition arrangements.
This supports a staged approach towards legidlative change.

Matters Not Covered by the Review

1.19 Thereview has not addressed a range of matters affecting the Navigation Act
1912, asthese issues are being or have been considered in other forums. These
matters include:

the policy basis for regulation of the coastal trade (Part VI of the Act). Thisissue

is specifically excluded from the terms of reference. These matters were reviewed
by the Shipping Reform Group in 1997 and the Shipping Reform Working Group
1999, as noted above.

matters relating to jurisdiction between the Commonwealth and the States for
safety regulation of trading vessels. These matters have been considered
independently by the Australian Transport Council (ATC). Discussions are
presently under way with the States and Northern Territory to amend jurisdiction
for vessel safety regulation. It is proposed that the Commonwealth will be
responsible for regulation of all foreign trading vessels other than those under 500
GT on intrastate voyages, all Australian trading vessals voyaging overseas and all
Australian trading vessels over 500 GT on coastal voyages. It is expected this
amendment will take effect from 1 January 2001. The recommendations of the
ATC will be separately incorporated into the revision of shipping regulation.

those aspects of employment of seafarers that were the subject of the Navigation
Amendment (Employment of Seafarers) Bill 1998. Provisions of the Act affected



by the Bill can be found at http://www.aph.gov.au/parlinfo/billsnet/98241b01.doc.
On 8 March 2000 the Senate proposed substantial amendments to the Bill,
effectively removing most magjor elements. At the time of presentation of this
report, the Government had not responded to the proposed amendments, and this
report has not re-examined the matters subject to the Bill.

arange of matters affecting shipping covered by other legislation, such as ship
registration, marine pollution from ships, occupational health and safety and
workers' compensation, limitations of liability for pollution damage or loss or
damage to cargo, collection of revenues and levies from shipping and economic
regulation of international liner shipping.

the detailed requirements of Marine Orders. In many cases, the details contained
in Marine Orders are very prescriptive, and this extensive prescription can impose
some constraints on the competitiveness of Australian businesses. The high level
of prescription reflects both the prescriptive nature of relevant international
instruments adopted by Australia and earlier practice towards interpretation of
international instruments when these are trandated into national laws. At the
suggestion of the Steering Group, the Australian Maritime Safety Authority, the
Australian Shipping Federation and the Australian Mines and Metals Association
established a process to jointly review Marine Orders, commencing with priority
areas of most relevance to the industry (see Chapter 8 for further details).

Conduct of the Review

1.20 Thereview was conducted by officials of the Department of Transport and
Regional Services and the Australian Maritime Safety Authority. The review team
operated under the guidance of an independent Steering Group comprised of:

Chairman: Mr Rae Taylor AO

Private sector members: Mr Lachlan Payne
Chief Executive Officer
Australian Shipping Federation

Mr Barry Vellnagel
Deputy Director
Minerals Council of Australia

Government members; Mr Clive Davidson
Chief Executive
Australian Maritime Safety Authority

Ms Joanne Blackburn

Assistant Secretary, Cross Moda and Maritime
Transport

Department of Transport and Regional Services

1.21 The Steering Group provided guidance and direction to the review team and
acted as an external reference for the conduct of the review.



1.22  An Issues Paper,? containing relevant background material on the Navigation
Act 1912 and setting out some main issues to be covered by the review, was
distributed to over 200 stakeholders. The review team wrote in August 1999 to
interested parties, sending them a copy of the Issues Paper and inviting submissions.
Stakeholders consulted included shipping lines and shipping organisations, the
offshore petroleum industry, cruise shipping companies, classification societies,
maritime unions, shipper organisations, marine pilots, shipbuilder associations,
international, Commonwealth and State government agencies, seafarer welfare
organisations and conservation groups. The review was also advertised in major
newspapers and in the specialist shipping papers LIoyds DCN and Lloyds
International.

1.23 Thereview terms of reference and the Issues Paper were made available on
the Department of Transport and Regional Services' website and the fact of the
review also was advertised in in-house journals of the Australian Shipping Federation
and the Minerals Council of Australia. A general invitation to make submissions to
the review was also extended to participants at the 1999 Annual Conference of the
Maritime Law Association of Australiaand New Zealand, held in Canberra from

25 to 29 September 1999.

1.24  Submissions were received from 44 individuals and organisations. Details of
persons and organisations making submissions to the review are at Appendix A.2.

1.25 Workshops were held in Melbourne, Sydney and Perth during September 1999
to brief industry on the review and to identify the main issues of concern to the
shipping, bulk shipper and offshore petroleum industry support sectors. The National
Marine Safety Committee Industry Advisory Panel (IAP) was briefed about the
review on 31 August 1999 in Brisbane. The AP comprises around 20 representatives
of fisheries, recreational boating, towage, shipbuilding, port authority and other
shipping industry sectors and State government maritime agencies. The review team
also met with the Maritime Union of Australia, the National Marine Safety
Committee Secretariat and the National Oil and Gas Safety Advisory Committee in
October 1999.

1.26 Additional consultations on the treatment of offshore petroleum installations
were held with the Australian Petroleum Production and Exploration Association and
the Department of Industry, Science and Resources (DISR). The review has
endeavoured to ensure close consultation with parallel reviews being conducted by
DISR of the Petroleum (Submerged Lands) Act 1967 and the associated safety case
regime for offshore petroleum installations.

1.27 A progress report was provided to the Minister for Transport and Regional
Servicesin December 1999, outlining the principal issues and proposed policy
directions for the review. The Minister endorsed the proposed directions as a basis for
further consultations with stakeholders.

8 Department of Transport and Regional Services (1999)



1.28 A Directions Paper® was circulated to stakeholders and was also posted on the
Department of Transport and Regional Services website in March 2000. The draft
report outlined the major issues identified by the review team, including those raised
in submissions, and presented preliminary findings and proposed directions for further
comment by stakeholders. A further 25 submissions were received commenting on the
Directions Paper. Details of persons and organisations making submissions are at

Appendix A.2.

1.29 Additional workshops were held during April 2000 in Brisbane, Sydney,
Melbourne and Perth to provide an opportunity for industry to discuss the proposed
directions with the review team and members of the Steering Group. Maritime unions
were invited to meet with the review team to discuss the proposed directions. The
review team met with the Maritime Union of Australiain May 2000.

® Department of Transport and Regional Services and the Australian Maritime Safety Authority (2000)



THE NEED FOR AND IMPACT OF REGULATION

‘ 2. THE NATURE OF AUSTRALIA’S SHIPPING SERVICES

Australia’s Shipping Requirements and Trends
I nter national shipping

21  Maritimetradeiscritical to the Australian economy, as around 99.9% of
Australia s international merchandise trade by volume is transported by sea. In
1998-99, around 488 million tonnes of imports and exports were carried by sea, with a
value of $136.7 billion.

2.2  Seaborne exports comprise the vast majority of Australian internationally
traded goods, in weight terms around 88%, reflecting that our major exports are bulk
products. During 1998-99, the top five export commodities by volume were raw
materials: coal, iron ore and concentrates, cereals, crude minerals and petroleum oil.
These accounted for 84% by volume of export trade, and 30% of the value.

2.3 Imports by sea comprised around 11.5% by volume of the total trade, but
around 36% by value. Australia’ s major import commaodities by volume include crude
petroleum, chemicals, iron ore and concentrates, fertilisers and refined petroleum. In
1998-99 these accounted for about 73% of the total quantity of Australian imports, but
only 15.3% of the value of imports, or around $10.5 billion. The top five import
commodities by value were machinery, road vehicles and transport equipment,
manufactured articles, chemicals and petroleum oil. These accounted for 65.2% by
value and 59.4% by volume of imports.

Fig 2.1: 1998-99 Total | nternational Trade by Fig 2.2: 1998-99 Total I nternational Trade
Volume — 489 million tonnes by Value —$190.9 Billion.
Seal‘l?"zons Air - imports & Sea - irg:sc:tr-fs&
exports imports 28.3%
Sea - exports Sea -
88.4% exports
35.8%
Source: Bureau of Transport Economics Source; Bureau of Transport Economics

24 1n1998-99, 93% of all Australian export volume and approximately 45% of
export value was handled through bulk terminals of both publicly and privately owned
ports. The busiest ports in terms of weight handled are the bulk export ports of
Dampier, Port Hedland, Hay Point, Gladstone and Newcastle.

25  Thebusiest import port in 1998-99, by both weight handled and value, was
Sydney (including both Sydney Harbour and Port Botany). Melbourne handled the
greatest number of containers. Other State capital ports also handled significant
proportions of imports by value. This pattern of import trade reflects the nature of our



imports of machinery and manufactured products and correlates logically to areas of
population and manufacturing concentration in Australia.

Fig 2.3: Total international trade—Major ports by value and tonnage, 1998-99

$ billion ¢
(milliont)

Darwin 0.83 (1.01) @@

Port Hedland 1.80 (60.40)

Port Walcott 0.31 (17.92)
Dampier 5.75 (86.81)

Townsville 2.63 (7.47)
Hay Point 3.40 (53.69)
Gladstone 3.29 (31.24)

Brisbane 12.91 (16.03)

Fremantle 11.21 (18.20)
Bunbury 1.74 (8.05)

Newcastle 5.08 (72.16)
Sydney 32.42 (16.23)
Port Kembla 1.82 (14.19)

Port Adelaide
4.63 (4.44)

© Melbourne 36.41 (15.57)

‘ Launceston 0.62 (2.57)

Source: Bureau of Transport Economics, based on unpublished Australian Bureau of Statistics
International Cargo Satistics.

2.6  1n1998-99, 93 per cent of all Australian export volume (approximately 45 per
cent of export value) was handled through bulk terminals of both publicly and
privately owned ports.

2.7  Onatonne-distance basis, Australia has the fifth largest shipping task in the
world, representing about 13% of the world seaborne trade task. This requirement
gives Australia a significant impact on world shipping as a purchaser of shipping
services, although the Australian fleet as a supplier of shipping services traditionally
isquite small. Australian ships traditionally have carried a very small proportion of
our trade, and for various reasons the proportion has declined steadily over the past
five years. In import trades, Australian ships' participation has declined from 6% of
value and 2% of volume in 1994-95 to around 3% of both value and volume in 1998-
99. In exports, Australian shipping has maintained a steady 2% of export tonnage
carried over the period, but this has declined in value from 6% to 3% between 1994-
95 and 1998-99.

2.8  Trade between Australiaand Asia currently exceeds trade to all other parts of
the world combined, accounting for $75bn or 55.3% of our trade. Europe (12%) and
North America (10%) represent the next largest trade flows. There were 18,567
individual ship visitsto al Australian portsin 1999. In addition to bulk carriers, some
70 shipping lines provide regular shipping services. A significant feature of the
Australian liner shipping trade is its thinness (relatively low volumes carried over
large distances) compared to other international shipping markets, resulting in liner
container services making multiple port calsin Australia.
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2.9 Thereisaso evidence of an emerging market in large bulk oil and gas tankers
off-loading cargo at multiple portsin Australia, including the use of ship-to ship
transfers at sea. Ship to ship transfers outside the territorial sea are afeature of a
recent minerals export project in North Queensland, and aso occur in the offshore ail
and gas production industry. A similar ship-to-ship transfer operation for an
Australian wheat shipment to Irag was recently completed, with cargo unloaded in the
Gulf from a Capesize vessel to three Panamax size ships over atwo week period.
Reasons for ship-to ship transfer are cited as minimising freight costs and the ability
to “work outside the normal practices in unloading the vessel”.*° Ship to ship transfers
may also help to overcome limited water depth in some ports, and to avoid or reduce
port dues payable on the larger vessel, as well as port State inspection of the vessal.

Fig 2.4: Australian maritime trade by total value ($billion), 1998-99

«

q Middle East
Europe 7.76

East
16.43 a

South Asia ; America
Asia  19.92 14.41

New
¥ Zealand
8.00

Source: Bureau of Transport Economics, based on unpublished Australian Bureau of Statistics
International Cargo Statistics.

2.10 The number of cruise shipsvisiting Australiais small by world standards, but
there are signs of strong growth. In 1998 there were 185 port visits by 38 cruise ships
in Australia, up from 140 visits by 25 vessalsin 1995-96. There are indications of
further strong growth ahead, with Sydney aone expecting around 184 cruise liner
visits by 2002. The cruise industry in Australia is dominated by foreign flagged ships.

Coastal Shipping

2.11 Coastal shipping transported an estimated 52.5 million tonnesin 1997-98 or
just 3% of the domestic freight task. This represents an increase of 18 % in the
volume of cargo carried by sea since 1992-93. On a net tonne-kilometre basis, coastal
shipping accounted for around 34% of the domestic freight task in 1997-98, about the
same as road or rail, demonstrating the long average hauls of coastal shipping relative
to other modes of transport.

10 Australian Shipping News, 28 April 2000.
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212 Coastal shipping is only a significant mode of domestic transport for bulk
freight. Approximately 30% by volume of coastal sea borne trade isliquid bulk, 60%
dry bulk (mainly mineral ores and coal), about 4% is containerised and 6% is break-
bulk and general cargo. A major element of Australia s non-bulk coastal trade is
across Bass Strait, which also provides the only significant sea borne passenger trade
within Australia. Australian flagged ships carry about 90% of coastal cargoes.

2.13 A small but steadily increasing proportion of coastal cargoes are now carried
by unlicensed ships, mainly foreign flagged, using the Single Voyage Permit (SVP)
and Continuous Voyage Permit (CVP) arrangements under Part V1 of the Navigation
Act 1912. The number of SVPsissued increased from 434 in 1994-95 to 704 in 1998-
99, while 41 CVPs were issued in 1998-99. Tonnage carried under permits increased
from 3.5 million tonnes in 1994-95 to 7.3 million tonnes in 1998-99. Petroleum
products accounted for the largest share of tonnage carried under permits, at around
60% in 1997-98, followed by dry bulk at 25% and general cargo at 12%.

2.14 Figure 2.5 shows the pattern of trading around the coast, based on position
reporting to the Ausrep centre. It clearly shows major shipping lanes around
Australia, including the predominance of voyagesin coastal regions and through the
sensitive Great Barrier Reef region, the North-West Shelf and Bass Strait. Many of
these areas are also of considerable economic, ecological and recreational value to the
Australian community, encompassing awide range of other users. The value of
marine based industries has been estimated at around $30 billion per annum or 8% of
gross domestic product, and may be valued at between $50 billion to $85 billion
annually by 2020." To this must be added the unquantified value of marine resources,
social amenity and biological diversity in the Australian EEZ.

Fig 2.5 Indication of Shipping Routes, Australia 1999
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Source: AMSA, AUSREP Centre

1 Commonwealth of Australia (1998), Australia' s Oceans Policy, p8
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Australia’s Shipping Fleet

215 The Australian major trading fleet is small, comprising 56 vessels over 1000
deadweight tonnes (DWT) in 1999, and with a further 12 minor trading vessels
between 150 and 1000 DWT.

2.16 Thereisconsiderable diversity in the Australian fleet, supplying a wide range
of users. About half of the major trading fleet are bulk carriers, with a further quarter
being tankers and the remainder being general cargo, ro-ro or container vessels.
Approximately 85% of coastal cargo is carried by the vessels of vertically integrated
operations. There were an additional 60 offshore exploration and development vessels
in 1999, of which 55 were rig service and supply ships.

2.17 The number of Australian flagged major trading ships has declined
continuously from 78 vesselsin 1994 to 56 in 1999, or by 25% in the last five years.
This decline has increased Australia’ s reliance on foreign ships to service our trading
needs, both internationally and in the coastal trade. Offshore vessels have declined
from 78in 1997 to 60 in 1999, afall of 23% which also principally reflects the trend
towards use of foreign flag shipsin the industry. These have mainly been ships that
have moved from the Australian flag to other flags.

2.18 TheAustraian fleet is now predominantly engaged in the coastal trade, which
has traditionally been served by Australian crewed vessels. The Australian fleet
suffers a significant cost disadvantage internationally. The fleet has declined
substantially and contracted to the point where it represents only about 3% of
Australia sinternational shipping task, due to the high costs of employing crews and
the tax and other fiscal advantages available in some other countries.

Shipping Accidents and Incidents— The Ship Safety Problem

2.19 Inthe period 1985 to 1997 there were 3005 total |osses of trading vessels
worldwide. Of these over 41% involved general cargo ships, 6% were dry bulk
carriers and 5% were tankers. Of the 106 bulk carrier losses that occurred between
1990-97, 31 were vessels that sank without trace, apparently due to total structural
failure. The OECD estimates that each 100 vessels lost represents around

US$2 billion, not including cargo values.*?

2.20 Thereare around 1000 serious casualties in world shipping per annum, with
net insurance claims growing to over 1.5 billion pounds sterling a year, or by 375%
over the past three decades compared with growth in ship numbers of around 12%.*3

2.21 Therewere 2519 fatalities in cargo carrying ships worldwide between 1989
and 1997. Around 60% occurred in general cargo shipping and a further 30% in dry
bulk shipping. The number of seafarer lives lost worldwide in 1997 was 184, second
lowest since 1989 and representing the fourth consecutive annual reduction.™

12 OECD (1999)
13 Australian Maritime Digest, 1 May 1999
4 Lloyds List, World Casualty Statistics
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2.22 Most maritime casualties are caused or aggravated by human error. Incident
investigations undertaken by the Commonwealth Marine Incident Investigation Unit
show a high proportion of accidents were caused by basic errors of seamanship,
resulting in collisions and groundings. Major structural failures of vessels accounted
for asmall but significant proportion of incidents during the 1980s, but have since
declined with more rigorous regulation and inspection of vessel standards.™

Table 2.1 Sources of Maritime Incidents, Australia 1982-98

Type Number Per cent
Collision 33 24.4
Grounding 48 35.6
Fatality/ injury 16 11.9
Vessal/ equipment failure 24 17.7
Founder/ capsize 14 104
Total 135 100

Source: Marine Incident Investigation Unit reports.

2.23 Problems of fatigue, well being and time constraints have affected the crews
ability to ensure the safe conduct of the ship. Figure 2.6 shows that a large majority of
casualties and accidents that can be attributed to alack of alertness of the crews
happen in the hours of darkness, which can indicate fatigue and alack of attention to
detail. The other accidents that can be attributed to equipment failure tend to occur
evenly throughout the day and point to poor maintenance.

Fig 2.6:_Therelationship between time of day and accident type

Accident Type by time of Day
14
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2.24  Port State Control inspections undertaken by AMSA revea a continuing high
level of significant safety deficiencies. The main source of deficiencies arein life
saving and fire fighting equipment, accounting for 36% of deficiencies recorded in
1999. Many if not all such deficiencies might have been prevented with proper
maintenance. Reasons for lack of maintenance may include:

inadequate management of ships by owners and operators,

inadequate inspection or concern on the part of ships officers and crew,

inadequate provision of resources,

inadequate surveys by the flag state or classification society, or

insufficient crew numbers on board vessels, leading to insufficient crew available

for equipment maintenance.*®

Table 2.2: Ship Inspections and Detentions, Australia 1995-1999

1995 1996 1997 1998 1999

Total Inspections 2542 2901 3131 2946 2753
Total Detentions 244 248 203 201 145
Detention Rate (%) 9.6 8.5 6.5 6.8 5.3

Source: AMSA (various years) Port State Control Annual Report

2.25 1n 1999, 145 ships from 36 countries were observed to have deficiencies
serious enough to impair their seaworthiness and to warrant detention in Australia.
This represented 5.3% of ships inspected, a decline from the peak of 9.6% in 1995
following a period of more extensive inspection and enforcement of regulations.

2.26  The number of injuries to Australian seafarers, and reported incident rates, has
declined steadily since 1994. While there may be some risk of under-reporting,
AMSA notes “Hopefully, this trend will continue in successive years and demonstrate
the efficacy of OH& S strategies put in place by ship operators.”*” If the average
economic cost of an injury is around $50,000, the saving in injury costsin 1998-99
compared to 1994-95 would be over $3 million.*

Table 2.3: Incidence of Injuriesto Seafarers, Australia 1994-1999

Y ear No. of Seafarers No. of Injuries Incident Rate
(%)
1994-95 4830 173 3.58
1995-96 4080 162 3.97
1996-97 3638 119 3.27
1997-98 4058 112 2.75
1998-99 3530 64 1.81

Source: AMSA Occupational Health and Safety (Marine Industry) Act 1993 — Incident reports for the
Period 1994/95-1998/99, p19

16 AMSA (various years) Port State Control Annual Reports

T AMSA (1999) Occupational Health and Safety (Marine Industry) Act 1993 — Incident Reports for
the Period 1994-95 to 1998-99

18 Calculated notionally as 3.58% to 1.81% applied to 3530 seafarers at $50,000 per incident.
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2.27 Theseresultsindicate there is a continuing need for ship owners and operators
to pay closer attention to ongoing safety management at all times, not just when a
routine survey is due. Regulation of safety standards and inspection and certification
measures play an important role in ensuring that owners and operators meet their
obligations in safety matters.

Pollution

2.28 Qil spillsfrom shipping receive a wide degree of public interest and extensive
media coverage, despite only 11% of annual oil pollution of the sea coming from
tanker operations and another 14% from other shipping, either from vessel operations
or accidents. In contrast land based waste contributes around 61% of annual pollution
of the sea by ail.

2.29 International data suggests around 50 incidents involving oil spills of more
than 7 tonnes occur per annum worldwide. For large oil spills, over 700 tonnes, the
trend has declined from an average 24 incidents per annum in the 1970s, to 8
incidents per annum in thel990s. The trend for major operational oil spills, eg from
vessel tank cleaning or refuelling, has declined from an average 77 per annum in the
1970s to 37 per annum in the 1990s.

2.30 Spillsresulting from collisions or groundings account for over 90% of major
spills. For smaller spills of less than 7 tonnes, the primary causes of ship-related spills
areinloading or discharging of cargoes (71% of all ship sourced spills) or
bunkering(12%). Responsibility for spills of this type is generally attributable to
equipment failure, the human factor or conditions prevailing at the time.

231 Asthecargo oil lost from tankers declines, the relative significance of bunker
spills from other types of shipping isincreasing. Over the past 15 years, 28% of major
oil spill incidents have involved loss of ships' fuels from ships other than tankers. In
the last five years the proportion has increased to 38% and in the last year it was 50%.

2.32 ThelInternational Tanker Owners Pollution Federation Ltd (ITOPF) notes two
significant trends in oil spills over 7 tonnes in the periods 1987-92 and 1993-98. The
number of spills due to hull failure in the second period was 51% lower than in the
first period. Conversely, the number of oil spills from groundings increased by 37%.
It notes that possible causes for the reduced incidence of hull failure include the
scrapping of older tankers and the introduction of more rigorous ship inspection
programs. |OTPF suggests the increased rate of groundings could be due to
shortcomings in passage planning and pilotage, or increasing problems with water
depth and navigation aidsin certain parts of the world.*

2.33 Costs of oil spills, whether from tanker cargoes or ships bunker fuels, can be
significant. Table 2.4 shows that costs of a spill can vary considerably. Much of this
variation depends on the nature of the oil and the location of a spill. © Thetable aso
demonstrates that it does not take a large pollution incident to generate large costs. In

19 qhipping Australia, March 2000, Tanker Spill Statistics

% These estimates significantly understate the full costs of oil spills, as the data do not include spills
that were not subject to IOPC Fund claims, outstanding or disputed claims, and spills that were not
quantified by the IOPC Fund. Other costs would be borne by shipowners P&| club insurance, by
industry or by governments.
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some instances, modest pollution in environmentally sensitive areas has given rise to
high claims for compensation and clean up costs.

Table2.4 Summary of incidents and payments from the International Oil
Pollution Compensation Fund, 1970-1999

Tonnes spilt No. of Total Payments Average payment
Incidents (A$m) (A$m)
<100 37 143.345 3.874
101-500 17 102.136 6.008
501-1000 10 19.875 1.987
1001-5000 8 11.996 1.499
5001-10000 8 682.424 85.303
>10001 11 320.557 29.142
Total 91 1,280.334 14.070

Source: Derived from International Oil Pollution Compensation Fund, Annual Report 1999

2.34  Schmidt Etkin (1994)% reported average clean-up costs of US$12.99 per gallon
spilt worldwide, US$15.52 in Northern Europe, US$17.26 in North America and
US$6.99 in the Far East, although he cautions that there is only a poor correlation
between spill quantity and clean-up costs. These estimates reflect the differing
densities of population and businesses, as well as differing values placed by
communities on environmental and economic assets affected by spills.

2.35 A large spill affecting the coastline, however, can involve dramatic costs,
including the costs of the lost vessel and cargo, clean-up costs, fines and
compensation for loss or damage caused to third parties as a result of the spill. For
example, the Exxon Valdez, a tanker which ran aground in Prince William Sound,
Alaskain 1989, spilt about 35,000 tons of oil. Exxon spent some US$2 billion
cleaning up the spill, and a further US$1 billion to settle immediate civil and criminal
charges related to the case®. The eventual costs to Exxon of the spill could total
US$9.6 billion when all liability and compensation claims are settled.?® This spill
ranked only 40th in magnitude of oil spillsfrom ships.

2.36 Australia has been fortunate in that it has experienced arelatively small
number of pollution incidents from shipping, with only two major oil spillsin
international terms since 1970, and the costs of pollution incidents also have been
relatively small to date. The largest spill in Australian waters in recent years was
caused by the structural failure of the Greek registered oil tanker Kirki, about 50
kilometres off Western Australiain 1991, which released 17,280 tonnes of crude oil.
As the magjority of the spill either evaporated or was broken up and dispersed by
heavy seas, substantial clean up, significant economic losses and environmental
damage costs were avoided in this instance. By contrast, the Iron Baron grounding
incident near the port of Launceston in 1996 involved the loss of around 300 tonnes of

2L schmidt Etkin (1994) The Financial costs of Oil Spills, Cutter Information Corp, Massachusets.
22 Enger & Smith (1992) Marine Oil Pollution, from Environmental Science: A Study of

Interrel ationships.

2 OECD (1999) Discussion Document on Regulatory Reform in International Maritime Transport
DSTI/DOT/MTC (99)8
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bunker fuel with clean up costs of around $10 million.** The Laura D’ Amato incident
in Sydney Harbour in 1999 involved an operational spill of around 250 tonnes with
claims for clean up costs, legal proceedings and fines totalling more than $3 million to
date.

2.37 There are considerable difficulties in evaluating the potential costs of pollution
and in estimating the degree of risk of an incident occurring. Nevertheless, it has been
recognised that in the event of amajor oil spill both economic loss and damage to the
marine environment are potentially very high. This includes potential damage to high
value, environmental resource based industries such as tourism and fishing, which
generate incomes in excess of $5.3 billion annually in the Great Barrier Reef region,
for example.”® The Bureau of Transport and Communications Economics (1991)
estimated that the probability of a major oil spill (greater than 1000 tonnes) from
tankersin Australian watersis high at 48% in afive year period, and could be up to
93% in atwenty year period, based on extrapolations from international spill data.
While this study did not evaluate the extent to which regulation contributed to any
reduction inrisk, it did state “ The virtual absence of large spillsin Australian waters
is atestament to the effectiveness of preventative measures taken by industry and
government.”

2.38  While much of the focus on marine pollution has been on the impacts of oil
spills, shipping aso poses arange of other pollution risks. These range from
hazardous and noxious cargoes, disposal of garbage and sewage, debris (particularly
plastics), air pollution, toxic anti-fouling paints and the introduction of exotic marine
pests.

Conclusions

2.39 The above analysisleads to a number of conclusions about the nature of the
shipping industry servicing Australia, and the problems that shipping regulation must
address:

Shipping is essential to Australia's trade, and cannot be readily replaced by
alternative forms of transport. It isnot an option to address environmental and
safety concerns by constraining shipping operations.

There have been improvements in ship safety and pollution prevention over the
past 10-15 years (in part due to strong regulation). However, thereis still a
significant number of incidents occurring each year, both nationally and
internationally, and the costs of an incident are potentially very high. Given the
incidence of global shipping accidents each year, and the high reliance of
Australia on shipping services, Australia is exposed to the risk of serious
incidents, and requires an appropriate regulatory regime to address these risks.

The mgjority of Australia' s shipping task is undertaken by foreign flagged ships.
While the ability of Australiato influence the quality of these ships and their
crewsislimited, it isin our national interest to ensure our regulations are capable
of dealing with both foreign and Australian ships.

2 Thisisalower bound estimate of costs as it does not include factors such as loss of wildlife.
% AMSA (1993), Review of the National Plan to Combat Pollution of the Sea by Oil, AGPS, Canberra
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The smaller Australian fleet is becoming increasingly specialised into niche
markets. Each market has different characteristics and operational needs.
Regulation needs to be flexible in catering for these needs.

Most incidents are due to fatigue and other human factors, so thereisaneed to
focus on performances of both ship and shore based personnel, as well as on ship
standards.
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3. Costs and Benefits of Regulation

3.1  Thereview terms of reference require the review to, inter dia,:
identify the nature and extent of restrictions on competition contained in the Act,
identify relevant alternatives, including non-legislative approaches,
analyse and as far as practicable quantify the costs and benefits and the overall
effects of the Act and any alternative approaches, and
identify the groups likely to be affected by the legislation and alternatives.

3.2  Thereview engaged consultants, Elvet Pty Ltd and Len Early Pty Ltd, to
evaluate the nature and extent of these considerations. The following analysisis based
on the consultants' report.

Who is affected by Regulation

3.3  Thewide-ranging coverage of the Act affects alarge number of interests.
These include:

the commercia shipping industry, encompassing owners, managers, financiers,

insurers, operators and agents

fishing and tourism operators whose ships voyage overseas

the offshore oil and gas industry

the ship design, building and maintenance industry

suppliers of shipping equipment and supplies

ship classification societies and surveyors

coastal pilots

marine salvage companies

seafarers, maritime unions, and seafarer welfare agencies

maritime training institutions

maritime legal practitioners

consignors of cargoes

Commonwealth, State and Territory maritime regulatory authorities

other government agencies exercising functions under the Act or whose activities

are influenced by the Act

the general community whose interests are protected by regulation, including

businesses that may be adversely affected by unregulated activities of shipping.

3.4  Thiswide coverage can be grouped under the general headings of participants
in the shipping industry (including ancillary businesses and employees), direct users
of the industry’ s services (ie cargo interests), the regulators and the general
community.

The Nature of Restrictions on Competition
3.5 Thelegidation and regulations which are subject to the review (i.e. excluding

Part VI of the Act concerning the coasting trade) may be considered to impose the
following types of restrictions on competition:
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1. Licensing standards to participate in the industry.

The Act requires al persons wishing to act as a ship’s master, crew or a pilot
to be properly qualified. Certification conditions specify the nature of skills,
experience and fitness required. These requirements restrict entry into the
industry of persons not meeting the specified conditions. However, all persons
meeting the required standards are eligible for granting of a certificate and the
legislation does not discriminate on grounds other than competency and fitness
for duty.

2. Certification standards for ships and equipment

All ships are required to meet a minimum level of standards for construction,
equipment, safe manning and maintenance. In the main, statutory
requirements align with those prescribed in international maritime
conventions, although in afew instances standards reflect particular Australian
requirements. These standards restrict the ability of an owner, operator or
builder of a ship of lesser standards to participate in the industry.

Where Australian standards differ from international standards, competition
may be restricted by the additional costs facing Australian operators who wish
to trade internationally, due to the need to comply with several differing
standards.

Additional costs may also arise where shipping regulation duplicates or
contradicts other Commonwealth or State/Territory regulations. Prescriptive
standards may also inhibit the adoption of innovative solutions where
regulation has not kept pace with the introduction of new technologies, or
where standards designed for one industry sector are applied across all sectors,
which may have different characteristics or needs.

3. Employment conditions for crews aboard Australian ships

The current legislation prescribes a range of matters regulating the
employment of seafarers, in some instances reflecting the nature of industry-
wide industrial agreements, as well as international convention regquirements.
Prescription of such matters on an industry-wide basis reduces the ability of
individual enterprises to negotiate employment arrangements that would more
appropriately suit individual operating circumstances and market sectors.
Regulations may also limit the ability of ship owners and operators to acquire
alternative, more internationally competitive equipment, such as new ships,
which do not comply with Australian employment-related regulations.

4. Accreditation of certification authorities

The legislation provides for ingpection and issuing of ships' certificates of
survey by government appointed surveyors or accredited classification
societies. Some certification activities may also be undertaken by overseas
administrations. The regulations aso provide for accreditation of seafarer
training ingtitutions and issuing of seafarer certificates. The scope for use of
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external agencies for these purposes provides for efficiencies to be realised
from competition, however, those agencies that do not meet accreditation
standards will be excluded from the market.

5. Prescription of maximum fines and penalties

There is alarge number of offencesin the legislation attracting substantial
penalties for breaches. Penalties may be of such an amount that they deter or
restrict participation in the shipping market.

3.6  Theregulations are, in the main, intended to promote public safety, protection
of the environment and to provide for “fair trading” among industry participants,
rather than to confer economic advantage on particular industry participants.
Regulation of occupational and ship certification and of minimum conditions for
seafarers is premised on the perceived need to protect the community and thosein a
disadvantaged bargaining position from incompetent or unscrupulous practitioners.

3.7 It hasbeen argued that the regulations confer an unfair competitive advantage
on foreign ships that do not observe the same standards. It should be noted, however,
that the regulations also provide for inspection and detention or prosecution of foreign
ships that do not meet minimum agreed international standards while visiting
Australian ports.

3.8  There have been arguments that some foreign ship registers do not apply the
same standards as Australia and, as aresult, competitors of Australian trade gain a
competitive advantage from use of such shipping, including from those that do not
trade into Australian ports.

3.9  Theinconsistent application of internationally agreed standards around the
world has an impact on the competitiveness of Australian exporters, particularly for
low value bulk commodities such asiron ore. However, this arises not from

Australia s regulation, but from the lack of enforcement of minimum standards
elsewhere. Better application of internationally agreed measures throughout the world
is amore appropriate approach than reducing Australia’s standards. Non-application
of internationally agreed standards is the problem facing the shipping industry, not the
solution.

The Nature of Costs and Benefits of Regulation

3.10 Whileregulatory requirements clearly impose real costs on the industry and
the regulators, it is not clear to what extent individual businesses would have incurred
similar costs voluntarily, either to address safety or environmenta concerns, to avoid
litigation or to provide appropriate conditions for employees. It is reasonable to infer
from the evidence of continuing deficiencies in shipping standards that at least a
proportion of shipping businesses would elect not to incur such costs in the absence of
regulation.

311 Safety (which may include the health and safety of crews or protection of the
environment) is costly to provide. Savage® postulates that in a free market industry

% Savage, | (1999) The Economics of Commercial Transportation Safety
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would provide a continuum of services ranging from low cost-low safety to high cost-
high safety, depending on each business's perception of the price the market for their
services iswilling to pay to achieve higher levels of safety (including reliability in
delivery of goods etc), asillustrated in Figure 3.1. Passengers and shippers value
safety, but by varying amounts, and high price and low price services may coexist in
the market. A differentiated market does exist in shipping, making it optimal for
several different levels of safety to occur in the market.?” This coexistence is itself not
evidence of market failure, as some customers will choose to patronise less safe
carriers in preference to safer, more expensive carriers, depending on their sensitivity
to price versus safety risk.

Fig 3.1 Range of cost and safety options available in transport markets

Low cost | Optimal High cost

Low safety | Minimum High safety

3.12 Therange of safety-cost aternatives available to customersis desirable as it
provides for arange of solutions that meet different needs in different market sectors.
For example, a shipper of low value products such as coal would require aless safe
and lower cost transport option than a shipper of high value, sensitive electronic
equipment or motor vehicles.

3.13 Conversely, there is a point below which society deems it unacceptable for
carriers to save costs at the expense of safety (see Figure 3.1), for example to protect
the environment from pollution or to protect passengers or seafarers from
unacceptably high risks of death or injury or inadequate working conditions. It is very
difficult to determine this optimal minimum threshold, given the different
circumstances of trading patterns and shipping markets around the world, the different
cultural valuations of life and the environment and so on.

3.14 Ultimately it isapolitical judgement where this line should be drawn.
Generally the world shipping community has decided on and adopted the body of
rules of the IMO and relevant ILO instruments as an appropriate minimum
benchmark. In several cases these rules have been developed following clear failures
in the market, leading to disasters with high economic, social and environmental
costs. Carriers that wish to provide higher levels of safety, however, are free to do so.

3.15 Thetask for government is to identify those ships operating below the optimal
minimum standards, and to encourage operators of such shipsto modify their
behaviour so that they meet at least the minimum required standards or exit the
market. Thiswould be accomplished either by encouraging operators to voluntarily
raise their expenditures on safety to the required minimum, or by imposing costs, such

% |n economic terms the optimal level of safety incidents or pollution is not zero, as the marginal costs
of achieving zero fatalities or pollution, for example, would significantly exceed the customer’s (or
society’s) willingness to pay for the appropriate level of safety or pollution prevention. For this reason
society tolerates varying levels of safety or pollution, and it ultimately is a political judgement as to the
minimum level beyond which society demands intervention.
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as mandatory insurance, detentions or fines, sufficient to eliminate the “savings”
achievable by operating a sub-standard ship.

3.16 Savageidentifies a number of features of market forces and failures that |ead
to low cost-low safety outcomes in commercial transportation:

alimited number of competitors

poor information available to customers

irrational decision making by customers

avaricious or inexperienced carriers (myopia)

accidents where both carrier and another party must exercise due care

propensity for harm to and ease of cost-shifting on to third parties.

3.17 Therelative importance of these factors varies by mode, but arguably most if
not all features are present in the shipping industry or in particular sectors of the
industry. In particular, the relative ease with which costs of incidents or low standard
operations in the shipping industry can be transferred to third parties is well
documented.?® Costs of ship and cargo losses, for example, are relatively easily
passed on to the crew who die or are abandoned, insurers and financiers. Pollution
costs are frequently borne by governments, businesses and other third parties
adversely affected by pollution, and by insurers. A part of the costs of pollution
incidents caused by low standard shipsis also borne by higher standard operators
through the price of their insurance premiums and more restrictive legislation. Low
cost/low safety operators are able to operate in the market as long as they can avoid
the externality costs of their operations, and find buyers (and their insurers) willing to
take the risk of loss or damage to their vessels and goods in shipment.

Alternative approachesto regulation

3.18 Theterms of reference for the review require that it “identify relevant
alternatives to the Act, including non-legislative approaches’.

3.19 In considering the purposes of the legiglation, it needs to be recognised that
there is a strong and growing community interest in preventing pollution of the sea
from all sources, including ships, and that there is al'so a continuing interest in
preventing loss of life in shipping incidents. Austraia traditionally has a very small
shipping fleet in relation to the size of its shipping task and a strong reliance on
foreign flagged shipping. If Australiais to successfully promote ship safety and
marine environmental protection outcomes, it needs to be able to influence the
international safety and pollution prevention agenda, both through the IMO and our
regional trading partners.

3.20 Thereview has considered a number of options for meeting the desired
objectives:

%8 For example, see Couper, Walsh, Stanberry & Boerne (1999) Voyages of Abuse, Seafarers, Human
Rights and International Shipping, Pluto Press, London and OECD (1996) Competitive Advantages
Obtained by Some Shipowners as a Result of Non-Observance of Applicable International Rules and
Standards, OECD/GD996)4, Paris



24

No regulation

3.21 Thisalternative would involve Australia having no regulation of ship safety
and pollution prevention. As it would not be good governance to smply ignore
international convention obligations, it would be necessary for Australia to denounce
those conventions to which we currently are a party, such as SOLAS and MARPOL.
L egidation implementing these measures would need to be repealed.

3.22  Adoption of this approach would imply that shipping of any standard could
come into and operate in Australian waters regardless of consequences. Suppliers of
shipping services would be | eft to determine their own assessment of appropriate
standards of behaviour. Some may choose to provide a “ satisfactory” standard to
avoid potential complaints and litigation from consumers and the community. Some
may trade on the basis that a safer vessel and crew may enhance reliability for
shippers and so may command a higher price than ships of alower standard.
Conversely lower standards may be preferred due to the cost and competitive
advantages this may provide in atight shipping market.

3.23 Inaderegulated market, substandard suppliers are more easily able to avoid
externality costs such as environmental pollution or safety incidents, which are then
borne by the community at large. The ability of communities and individuals to seek
redress through the courts are likely to be limited by difficulties in identifying the
beneficial owners of vessels, particularly in a globalised industry.

3.24 The coststo individual seafarers and communities from inadequate
implementation of existing international regulations have been well documented and
publicised. The costs of a single major pollution incident, for example, can run into
hundreds of millions of dollars. As parts of the regulation were introduced in response
to specific incidents and failures of individual operators to maintain safe and
environmentally responsible shipping practices, there is little reason to believe a non-
regulatory approach would see all shipping operators voluntarily adopt sufficient
levels of responsibility to avoid or reduce major risks.

3.25 Thisoptionisnot considered viable in light of the considerable political and
community interest in addressing the problems of substandard shipping and protection
of the marine environment.

Self-regulation

3.26  Industry could develop and administer its own Codes of Practice or similar
arrangements based around the issues covered in the existing legislation. Typicaly
under self-regulation an organised industry group regulates the behaviour of its own
members. It implies that firms in the industry or members of a profession have
accepted mutual obligations.?® Self regulation works well in some industries, but
depends on factors such as the size and structure of the industry, the ease of entry and
exit, the ease of containing externality effects (e.g. environmental impacts) and the
coverage of the industry by reputable industry bodies.

 Office of Regulation Review (1998) A Guide to Regulation
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3.27 It aso depends on the level of acceptance internationally where an industry is
trading outside the national jurisdiction. Market problems which best suit self-
regulation relate to inadequacies of information, eg where information provided by a
company may be misleading, where consumers are unable to evauate it, where the
costs of misinformation are high or where providing it is costly for firms.

3.28 Self-regulatory codes are generally not appropriate where enforcement
mechanisms are inadequate or they have the potential to be used as anti-competitive
tools. For this reason, self-regulation is most effective in mature concentrated markets
or where consumers are mainly repeat purchasers. In a concentrated industry it is
easier for consumer interest groups or competitors to highlight breaches of the
industry code. If amarket comprises mainly of repeat purchasers, customers can
pendlise firms diverging from the code by taking their business away. *

3.29 These conditions are unlikely to be present in the Australian shipping market.
There is no suitably effective international shipping industry body and no acceptance
of mutual obligations. There is extensive participation in the industry by foreign
operators and crews. While some sectors of the shipper community may comprise a
small number of large repesat purchasers, there is still a wide demand across industry
for shipping, much of which is concerned more about price and timeliness than the
safety of the ship or its operational practices.

3.30 Theinternational community has rejected self-regulation in shipping and has
put in place aregulatory system based on the treaties negotiated through the IMO.
Submissions from government agencies, the shipping industry and unions have also
rejected self-regulation. Self-regulation is not considered a viable aternative for
Austraia.

Quasi-regulation or Co-regulation:

3.31 Under this option governments influence industry to comply with arange of
rules, standards and other instruments, but these do not form the basis of explicit
government regulation. These might include government endorsed industry codes of
practice, guidance notes, government-industry agreements and national accreditation
schemes.

3.32 Co-regulation usually refersto industry developed and administered
arrangements, backed by government legislation enabling the arrangements to be
enforced. Both quasi- and co-regulation also require a coherent industry body and
acceptance by all industry participants of some mutual obligation to comply. Neither
exists in the international shipping industry.

Unilateral Domestic L egislation

3.33 Australia could develop its own set of regulatory standards for the shipping
industry, sufficient to meet particular Australian concerns. Regulations could be
tailored to Australian circumstances, which may reduce or increase barriers to
competition or costs of compliance according to particular issues.

% Office of Regulation Review (1993) Recent Developmentsin Regulation and its Review.
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3.34 Theinternational regulatory framework is provided by the ship safety and
marine environment protection conventions negotiated and put in place under the
auspices of the IMO. With the exception of the United States, very limited unilateral
national legidation for ship safety and marine environment protection has been
enacted around the world. The US has been able to introduce unilateral legislation,
such as OPA 90* for specific environmental purposes, because of its market power
that enables it to ensure that foreign shipping wishing to trade with the US complies
with US law.

3.35 It would be possible for Australia to also introduce operational requirements
that differ from those already in force internationally. Even if standards were
implemented at essentially the same level asinternational treaties in effect, there
would be additional compliance costs for the international industry in identifying and
meeting Australia’s requirements. If unilateral action by Australia was more
expensive to comply with than multilateral legislation, shipping lines could choose
not to trade with Australia, with very little cost to themselves. Those shipping
companies that decided to continue to trade with Australia could minimise or reduce
their costs by reorganising their corporate structures so that ships visiting Australia
would be owned by a separate company for which the ship was its only asset. In this
circumstance, unilateral national legislation may not guarantee that risks from sub-
standard shipping would be any lower than under current legislation.

3.36 Asalarge user of international shipping, it isin Australia s interests to
influence international standards that can be applied to foreign ships through its
participation in relevant international forums and through multilateral approaches
towards global standards. A unilateral approach to regulation would undermine
Australia’ s standing and leverage in international forums.

3.37 Theunilateral option is not considered viable for a small economy such as
Australia. The international regulatory regime which is already in place, and given
effect through the Navigation Act 1912, provides the most certainty and effectiveness
for Australiain addressing the problems of sub-standard ships and marine
environment protection, and for business it offers the most cost-effective means of
compliance with safety and environmental standardsin a globalised industry.

National legislation based on inter national agreements:

3.38 Thisoption reflects the existing contents of the Navigation Act 1912, which
largely give effect to Australia s international maritime convention commitments.

3.39 Thereview has concluded that the broad direction of national legislation based
on international instrumentsis avalid approach to the identified problems.
Alternatives to government regulation are considered impractical, as the recognition,
implementation and acceptance of alternative regimes are not sufficient to achieve the
desired safety and environmental outcomes in the international shipping industry.

3 The US Qil Pollution Act 1990, which was alegal requirement for phasing out single hull tankersin
US waters. The European Commission is now considering introduction of an absolute age limit on
single hull tankers following the Erika disaster and oil spill.
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340 Theinternationa community has rejected non-regulation and self-regulation in
shipping and has put in place a regulatory system based on international treaties.
Against this background, the Australian shipping industry has indicated its support for
anational regulatory system based on internationally agreed regulations.

3.41 Within this option, however, scope exists for formulating regulationsin a
variety of ways, from the highly prescriptive form currently used to a performance
and outcomes based approach. Regulation using performance based, “duty of care”
concepts also may encompass elements of quasi- or co-regulation where appropriate,
but essentially it provides for alegally enforceable approach to ensure persons
engaged in the shipping industry meet their obligations.

Alternative or Non-regulatory Measures

3.42 Other than direct regulation, possible policy responses to market failures
include:
reliance on common or civil law,
requiring adequate insurance, and
improving the availability of information to enable customers to make more
informed decisions.

3.43 Each of these responses can deal with a subset of the market failures identified
by Savage, as summarised in Table 3.1:

Table3.1 Matrix of Market Failure and L egal and Policy Responses

Information Direct
Market Failure Liability  Insurance Outputs Inputs  Regulation
Imperfect information X - X X X
Myopia - X - X X
Customer Rationality - - - - X
Third Parties X - - - X
Bilateral crashes X - - - X

Source: Savage, | (1999) Economics of Commercial Transportation Safety

Common or civil law

3.44 Longstanding arrangements and case law in the shipping industry provide for
legal liability to be attached to carriers whose actions adversely affect shippers and
third parties. These liabilities are contained in several provisions of the Navigation
Act 1912, such asthe liability of the master and owner for a ship involved in an
incident even where the vessel is under pilotage. The carrier therefore bears both the
costs of preventing incidents as well as the costs of compensation for damage caused
by incidents. In theory this enables carriers to make informed decisions on optimal
levels of safety to supply.

3.45 In practice however, there are limitations to the legal liability solution.
International shipping law and practice provides for shipping operators to limit their
liabilities in many circumstances. Such limitations are evident in the Carriage of




28

Goods By Sea Act 1991, the Limitation of Liability for Maritime Claims Act 1989,
which are both based on international convention obligations, as well as some
sections of the Navigation Act 1912. Any compensation payable is due after the fact
of damage and may not fully compensate for all losses. Some costs, for example, are
not legally recoverable, such as loss of future profits, delayed production or claim
administration.

3.46 Insome cases, community concerns about intangible costs faced by third
parties can be valued much higher than would be the case in voluntary assumptions of
risk between a carrier and consignor of goods. Thisis particularly evident in
considering environmental impacts, which arguably have led the push for extended
government regulation to control impacts of shipping.

Insurance

3.47 Asship owners could declare bankruptcy or “disappear” to avoid paying large
legal settlements, governments have legislated to require that carriers hold insurance
to cover their liabilities. In Australiathis is achieved through the Marine Insurance
Act 1909.% Aswell, the Protection of the Sea (Civil Liability) Act 1981 requires
owners of oil tankers carrying more than 2000 tons of oil in bulk as cargo to maintain
insurance to specified limitsto cover the costs of oil pollution incidents. This
legidation gives effect to Australia’ s commitments under the International
Convention on Civil Liability for Oil Pollution Damage. The Commonwealth
Government also has committed to introducing legislation requiring vessels to provide
proof :gf adequate P& | insurance or other insurance to cover pollution clean up

costs.

3.48 Shippers of oil as cargo are required to contribute to a compensation fund
under the Protection of the Sea (Imposition of Contributions to Oil Pollution
Compensation Fund — General) Act 1993 and associated customs and excise levy
acts, which give effect to Australia’s obligation under the International Oil Pollution
Fund Convention 1992. The maximum coverage available from the Fund is US$180
million, which can easily be exceeded by the costs of remediating a major oil spill.

3.49 Insurance benefits third parties by ensuring that victims have access to
compensation even where a ship owner may avoid individual liabilities. It benefits
individual carriers by pooling the risks of an incident across the industry, and to some
extent helps the carrier to improve knowledge of risks through the size of insurance
premiums. However, insurance is not a perfect method of internalising costs for the
low standard operator. Insurance companies themselves may have imperfect
knowledge, particularly where a carrier is concealing information that may increase
the risks of an incident occurring. Insurance also typically only covers a portion of the
full costs of an incident.

%2 The Marine Insurance Act 1909 was referred to the Australian Law Reform Commission for review
and report by December 2000, to reflect contemporary practices and technologies in shipping and
insurance industries, and to remove potential restrictions on competition.

3 Commonwedlth of Australia (1998) Australia’s Oceans Policy — Specific Sectoral Measures
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Better Information

3.50 If complete information on the safety record of particular ships and companies
is available to customers and port State authorities, better decisions could be made on
chartering or cargo consignment choices. In theory at least, consignors of cargo could
exercise amoral responsibility to only select carriers who meet at least minimum
safety requirements, as well as taking informed decisions about the security of their
cargoes and the impact on cargo insurance premiums, rather than just relying on price.

3.51 Port state and harbour authorities also would be able to better target high risk
ships, both through safety audits, educational campaigns and enforcement activities.
Cost savings in enforcement from better targeting would be passed back to the
shipping industry, particularly to the better operators, through reductions in levies that
pay for safety inspection and enforcement programs.

3.52 Thisisthe rationale behind current arrangements to gather and publish more
widely Port State Control information, which identifies the ships, companies,
classification societies and flag States of substandard vessels. Australia shares its Port
State Control information widely with other regulatory authorities under the IMO’s
Tokyo and Paris Memoranda of Understanding on Port State Control. The information
is published on the Internet so that companies and cargo interests can also make
judgements about the ships they deal with. Other organisations also provide
information on ship quality. For example, the European Commission’s Equasis
website publishes and provides public access to ship information searches, including
details on ship safety and quality, human elements, complaints, fatigue, collective
bargaining agreements, false certificates and non-compliance with IMO and other
international conventions.®

3.53 Legidation enabling the conduct of Port State Control inspections is necessary
to enable the data to be gathered. Legisation also requires al safety and pollution
incidents to be reported and provides for the causes of incidents to be investigated and
reported to improve knowledge and understanding.

3.54 Thereisalso agrowing trend among shipping agents and cargo interests to
publish through commercia ship booking services more information on ship safety
records as well as commercial matters. Some shipper or ship chartering companies
include standard clauses in their contracts requiring the ship to show evidence of
compliance with relevant international conventions.

3.55 The above range of policy alternatives need to be seen as a complementary
suite of responses, rather than as substitutes for each other. The fact that all or some of
these alternative mechanisms exists is not a reason for governments not to directly
regul ate behaviour. Each mechanism has arole to play in achieving the objectives of
enhancing safety and environmental outcomes. Together they can provide incentives
for industry to perform at least at the minimum required standards. In isolation, their
effectiveness is much reduced.

% Lloyds DCN, Crew Details on EQUAS Swebsite, 29 May 2000, p12. Seeaso
http://www.equasis.org.



30

I mpacts of regulation on competitiveness and efficiency

3.56 Therearesignificant difficulties in quantifying the costs and benefits of any
restrictions on competition in the legislation or of aternative measures, particularly in
matters of safety and environmental protection where estimates will vary considerably
according to predictions of risk and assumed valuation of life and the environment.

Natur e of Costs

3.57 Costs of regulation comprise the costs of :
building and maintaining a ship to the relevant standards,
inspection, compliance audit and survey certification;
training and wages of crews;
supplies and equipment; and
insurance and ship registry.

3.58 Notwithstanding the difficulties in estimating costs, the OECD has estimated
that the minimum application of internationally agreed safety standards imposes a
cost burden of around 13-15% of ship operating costs.*> Over aworld trading fleet of
about 19,000 vessels this represents around US$4 billion per year, equivaent to
around A$350,000 per vessel per annum. An alternative industry estimate places the
costs of minimum standards to annual ship ownership at around 5%.% As ship
operating costs represent approximately athird of total ownership costs,®’ the industry
estimate is in the same region as the OECD estimate.

3.59 For major trading vesselsin the Australian fleet, this would approximate
A$20 million per annum. An additional A$20 million per annum could be incurred for
vesselsin the offshore and minor trading fleet, if is assumed similar orders of costs
applied to such vessels. Other vessels trading to Australiawould aso be required to
incur similar levels of costs, although it is not possible to estimate from available
information the total of these costs.

3.60 The costs of administering safety and other regulations under the Navigation
Act 1912 are reflected in the levies charged to the shipping industry by AMSA to
perform these functions. In 1998-99, the Regulatory Functions Levy amounted to
$16.1 million.

3.61 Additional compliance costs to business may arise where Australian standards
exceed or differ from those prescribed internationally, or where unnecessary
duplication exists across or within Commonwealth and State/Territory jurisdictions.
Apart from afew anecdotal examples, the review has not been able to separate or
guantify the extent of such costs. Other intangible or unquantifiable costs may arise
from lost opportunities to participate in the shipping industry by persons or businesses
who do not meet the prescribed standards, and legal fees, fines and other costs
associated with ship detentions or prosecutions for breaches of regulations.

% OECD (1999)

% Drewry Shipping Consultants Ltd (1998)

3 The Shipping Reform Group (1997) estimated that for the Australian fleet operating costs represents
about 35% of total costs.



31

3.62 The costsof fines or ship detentions, however, are not additional to the costs
of meeting required standards. These costs arise because vessels do not meet the
standards. They are therefore costs of the alternative option of taking arisk that a
vessel will not be inspected and detained or prosecuted. The OECD estimates that
there is a substantial difference in costs of meeting minimum international standards
and likely costs of detention and rectification of problems as aresult of inspection.
This difference can equate to daily running cost savings that are a significant
percentage of total operating costs.® It is this differential that gives an economic
incentive for owners to reduce spending on safety measures, and which needs to be
addressed through government interventions.

Natur e of Benefits

3.63 Similarly, the benefits to the community are not directly evident or readily
quantifiable, but they do exist and need to be considered. Benefits will depend on
whether, in the absence of regulatory requirements, any market failure would occur.
Market failures do occur in many areas of economic activity, and there is considerable
historical and contemporary evidence that they will continue to do so in the shipping
industry. The costs to individual seafarers and the community as awhole of even a
single incident can be so severe as to outweigh the costs to industry or individual s of
meeting regulatory requirements.

3.64 Benefits of regulation include:

- Sdfety of individuals, through reductionsin risk of death or injury to crew,
passengers or third parties, savings in search and rescue expenses and savingsin
medical, hospital and rehabilitation costs;

Protection of property, through reduced loss and damage to vessels, cargoes,
public infrastructure and third party property;

Reduced delays to vessels, cargoes and passengers and other maritime
infrastructure users,

Environmental benefits from savings in pollution damage to marine life and other
marine ecological resources;

Reduced public administration costs from habitat remediation and clean-up costs,
reduced needs for mitigation equipment and response expenditure;

Reduced losses to recreational and other community amenity;

Reduced losses to other industries such as tourism, fisheries, aguaculture and
others dependent on marine resources;

Enhanced commercial reputation of shipping and related businesses and of
individual s engaged in shipping.

3.65 These benefits are extremely difficult to quantify. Some examples serve to
illustrate the potential scale of benefits of regulation:
The number of injuries to Australian seafarers has fallen steadily since 1994, with
estimated savings in compensation and rehabilitation costs of A$3 million;
The OECD estimated the total loss of afully laden bulk ore carrier with crew
could impose economic costs in excess of A$60 million. On this basis, losses of
bulk carriers carrying Australian cargoes in the period 1989-91 potentially
represented A$546 million per year;

% OECD (1996)
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Marine insurance claimsin 1998 produced aloss ratio of 152% for Institute of
London Underwriters members, on claims of 1.6 billion pounds sterling. In the
hull class, the loss ratio was 176% on claims of 957 million pounds sterling. Most
losses occurred in the bulk carrier market. It was estimated that in 1999
underwriters also would find it very difficult to make a profit.>

Ship detentions have fallen from 9.6% of ships inspected in 1995 to 5.3% in 1999,
or from 244 vessels to 145, saving in delays to ships and cargoes. Delay costs for
ship owners or charterers due to detention in 1999 are estimated to be around
A$2.5 million.*

The 1999 Erika oil pollution incident reportedly has imposed remediation costs
around US$150 million. The costs of a pollution incident could be many times
greater if it occurred in an area of high environmental sensitivity and economic
value, such asthe Great Barrier Reef.

3.66 Despite the difficulty in quantifying costs and benefits of regulation and
alternatives, the review concludes that it is clear in the minds of the international
community and the shipping industry that the benefits of aregulatory regime based on
international standards outweigh its costs.

3.67 The optimum level of transportation safety cannot be left smply to market
forces between carriers and their passengers or shippers, asis evidenced by the long
history of government regulation of safety in all forms of transport in around the
world.

3.68 Within the existing framework of regulation, there is scope for improved
efficiency and for reducing unnecessary compliance costs for industry. While the
impact of more diligent regulation and enforcement, as well as adoption of new
technologies, has been improved levels of safety and environment protection over the
past decade, there is till an unacceptably high level of ship defects and detentions.
More emphasis needs to be placed on human behaviours, particularly the commitment
of ship owners and operators to preventing problems from occurring in the first place.

3.69 Adoption of a performance based approach is consistent with trends in other
areas of international and domestic safety regulation and represents a recommended
“best practice” approach. When all parties involved in shipping operations, including
shore based management and personnel, adopt a safety culture, it can be expected that
accidents and incidents should reduce. This will benefit shipping and cargo interests
directly, including financiers, insurers, owners and operators. Crews will also benefit
from reduced risks of death or injury, and the general community benefits from
reduced risks of loss or damage to life, property and the environment.

3.70 The adoption of performance based regulation within Australian shipping law,
with reference to relevant international or national standards, should provide
sufficient flexibility for businesses to meet their obligationsin away that suits their
individual operations and minimises compliance costs. It also provides the flexibility

¥ |loyds List, 27 April 1999, Insurers see risein vessels lost at sea

“0 Based on an average delay per detention of one day and charter rate of US$25,000 per day for a
container ship, US$10,000 for a Panamax size bulk carrier and US$ 6-7,000 for a Handymax size bulk
carrier. Information from AMSA Port State Control reports and Australian Shipping Federation.
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and incentive to encourage innovation and improve safety and environmental
performance.

3.71 Performance based regulation is not without its costs, however. Industry is
required to work harder at identifying and implementing measures to address saf ety
and environmental hazards. In some cases this will require more effort and costs for
businesses in devel oping appropriate procedural arrangements, investment in
equipment and training of staff. While larger companies and those engaged in
development of new technologies in the shipping industry will have the skills and
resources to address these requirements, smaller companies may prefer to use
standard guidelines that save them the costs of developing their own approaches.
Regulations should continue to provide guidance to assist smaller operators to meet
their obligations under performance based standards.

3.72 The Act also needs updating to remove provisions that duplicate or contradict
general laws on workplace relations or cover matters now part of the social welfare
system. The aim isto treat the shipping industry as far as possible as other industries
governed by the common workplace relations legidlative regime and to remove
provisions from the Act that are redundant in light of modern administrative and legal
practice. Mattersthat are not directly related to the prime objective of ship safety and
marine environment protection should be repealed or relocated in more appropriate
legislation wherever possible.

3.73 Rationalisation of official reporting requirements and reducing paperwork
reguirements of shipping regulation offers substantial opportunity for reducing the
costs of compliance for business. Officia reporting requirements should be examined
jointly by AMSA and the industry to assess scope for further reductions or
aggregations of reporting requirements, opportunities for reporting in common
formats and for using available electronic technologies for transmitting the required
information to authorities. The objective should be to ensure that to the maximum
extent possible, the burden of reporting is kept to the minimum necessary consistent
with international convention obligations and the purposes of the legislation.



\ Chapter 4  TheMaritime Regulatory Framework

A Multilateral Approach to Shipping Regulation

4.1  The Navigation Act 1912 primarily covers Australian trading ships engaged in
international and domestic interstate trade and certain operations of foreign flag
trading shipsin Australian waters. Recent decisions by the Australian Transport
Council support the realignment of the Commonwealth’s powers to regulate shipping
to more closely reflect coverage of vessels that trade, or are likely to trade,
internationally.

4.2  Totheextent that Australian ships are trading overseas, they must have a
means of demonstrating they are fit for the purpose of international ocean travel and
the carriage of goods. When arriving in foreign ports, ships will be subject to the
relevant countries’ Port State control regimes and risk detention if they cannot
demonstrate their compliance. Similarly, when foreign flag ships trade into Australia,
we require some means of assessing their standards for safety and environmental
protection purposes.

4.3  Austraia s powers to regulate shipping are subject to the provisions of the UN
Convention on the Law of the Sea 1982 (UNCLOS)*. This convention defines the
internationally agreed responsibilities and jurisdictions of Flag States, coastal States
and Port States, and provides the framework for more detailed technical conventions
and agreements under the International Maritime Organisation and the International

L abour Organisation.

4.4  Broadly, UNCLOS provides for the primary responsibility for regulation of
ships to rest with the Flag State, particularly where avessdl is operating on the high
seas (Art. 92). Flag States have duties under Article 94 to ensure safety at sea of
vessels flying their flags and to conform to generally accepted international
regulations, procedures and practices. Flag States also are obliged to adopt laws for
the prevention of pollution by ships flying their flag that are consistent with generally
accepted international rules and standards adopted through the competent
international organisation (Art 211).

45  Coastal and Port States have certain rights to regulate ships of other Flag
States in their territorial seas and international straits in order to protect the safety of
maritime traffic and infrastructure, and to protect the environment, natural resources
and security. Such regulations applying to the design, construction, manning or
equipment of foreign ships must be consistent with generally accepted international
rules or standards (Arts. 21.2 and 42). Foreign ships are required to comply with all
such laws and all generally accepted international regulations relating to the
prevention of collisons at sea. (Arts. 21.4 and 39). Under Article 24, a coastal state
shall not impose requirements on foreign ships which have the practical effect of
denying or impairing the right of innocent passage or would discriminate between
foreign or national flag shipping to or from or on behalf of any State.

4.6  Many important rules and procedures in maritime law are elaborated in
international forums and contained in international instruments. Specific port State

“! Department of Foreign Affairs and Trade (1994)
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powers originate from IMO conventions and, to a lesser extent, in ILO treaties. These

include:

- Article 218 of UNCLOS

- Article 21 of Load Lines Convention 1966

- Article 2, regulation 19 of Chapter 1 of the SOLAS Convention 1974

- Articlel1(3), regulation 19 Chapter 1 (annex) of the Protocol of 1978 to the
SOLAS Convention

- Article5(2) of MARPOL 1973

- Article X of Regulation 1/4 of STCW 1978

- Article 4 of the Merchant Shipping (Minimum Standards) Convention I1LO147

- Article 1 of the International Convention relating to Intervention on the High
Seas in Cases of Oil Pollution Casualties

4.7 Itisabasicrule of international law that conventions are binding on States
which have become a party to the conventions, once those conventions have entered
into force. As Australia has ratified most of the international conventions governing
shipping, including UNCLOS, Australia has an obligation to give effect in national
law to the relevant matters. Australian legislation and case law for shipping also lies
in the mainstream of international law and practice.

4.8 Asanidand nation, Australia s national well-being depends to a large extent
on access to competitive, efficient and effective shipping services. In agreeing to
ratify certain conventions, including UNCLOS, Australia has given recognition to the
fact that shipping is atruly international business that requires international
cooperation in finding appropriate regulatory solutions to issues such as safety,
environmental protection and certain commercial matters. The industry benefits
through having a common set of standards and mutual recognition of compliance that
operates across multiple nationa jurisdictions. It isimportant for foreign ships trading
to Australia to know what requirements Australian authorities are likely to impose in
interpreting IMO conventions. Consistency of standards and enforcement regimes
reduces industry’ s costs in ascertaining and complying with different standards in
different national jurisdictions.

4.9  Aswadl, Australia has recognised the dominance of foreign shipsin servicing
our international trading partnerships. Given the extent of Flag State responsibilities
for ship safety and environmental protection, it isin Australia s interests to encourage
international acceptance of common standards that meet Australia s needs for these
matters, and agreement internationally on means of encouraging compliance with
those standards. Regulation based on multilateral agreements also provides benefits to
the Australian authorities in terms of internationally recognised benchmarks for
regulation and enforcement actions.

4.10 Inthe absence of strong enforcement of standards by some foreign Flag States,
and given the limitations of direct powers to regulate standards aboard foreign ships,
the Port State Control and detention powers, are a powerful incentive for foreign ship
operators to comply with recognised standards for vessels, crews and operations.
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4.11 Submissions to the review have consistently supported the need to maintain an
internationally consistent approach to shipping regulation, including a strong Port
State control regime.*?

412 Shipping isavital serviceto Australia’s international trade. To facilitate trade,
Australian businesses need to use ships that operate in an integrated international
regime. If Australiadoes not adopt an internationally based approach, Australian
shippers face the prospect of interruptions to trade, as it would be more difficult and
costly for ships to demonstrate compliance with differing national regulatory
arrangements. Australian ships trading overseas would also face additional costs and
difficulties in securing contracts if they cannot readily demonstrate compliance with
internationally accepted safety requirements.

4.13 Having accepted the need to adopt various international agreements affecting
shipping, Australia has clear obligations to implement the terms of those agreements
it hasratified. Itisasoin Australid s interests to take advantage of internationally
accepted measures to protect its interests as a coastal and port State where it is clear
other flag states are unable or unwilling to meet their obligations.

The International Regulatory Framewor k

4.14 Because of itsinternational nature, and the traditional philosophy of the
freedom of the seas, it is difficult for one nation acting alone to establish a regulatory
regime that effectively enhances international ship safety and protection of the
environment.

4.15 Aspreviously noted, the international regulatory regime comprises the UN
Convention on the Law of the Sea 1982 (UNCLOS), supported by a range of
international instruments devel oped by the competent international bodies, which in
the case of shipping are principally the International Maritime Organization (IMO)
and the International Labour Organization (ILO).

4.16 Ausdtralia hasratified most of the international maritime conventions
governing shipping, including all of the important safety related conventions. Those
conventions applied by the Navigation Act 1912 are listed in Tables 4.1 and 4.2.

4.17 ThelMO hasissued guidelines to flag States for the implementation of IMO
instruments* which identify the requirements of national legisiation to effectively
apply the following conventions:

The International Convention for the Safety of Life at Sea (SOLAS) 1974,

The International Convention for the Prevention of Pollution from Ships 1973, as
modified by the Protocol of 1978 (MARPOL 73/78);

The International Convention on Load Lines (LL) 1966; and

“2 For example, Submission Nos 3, 11, 13, 16, 17, 20, 21, 23, 25, 31, 35, 44. General support for this
approach was also given in industry workshops in Melbourne, 10 September 1999 and Sydney

22 September 1999.

*3 | nternational Maritime Organization (1997)
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The International Convention on Standards of Training, Certification and

Watchkeeping for Seafarers (STCW) 1978.

Table4.1 International Maritime Organization Conventions Ratified by

Australia

Title

Date Ratified

International Convention for Standards of Training,
Certification and Watchkeeping for Seafarers 1978 (STCW)

7 November 1983

International Convention on Load Lines, 1966 Load Lines (LL) | 29 July 1968

and Protocol of 1988 7 February 1997
International Convention for the Safety of Life at Sea 1974 17 August 1983
(SOLAS), and

Protocol 1978 17 August 1983
Protocol 1988, including adoption of the ISM Code. 7 February 1997
Convention on the International Regulations for Preventing 29 February 1980
Collisions a Sea, 1972 (COLREGYS)

International Convention on Tonnage Measurement of Ships, 21 May 1982
1969 (Tonnage)

International Convention on Salvage, 1989 (Salvage) 8 January 1997
International Convention for Safe Containers, 1972 (CSC) and | 22 February 1980
Amendments of 1993 14 August 1995

International Convention for the Prevention of Pollution of the
Sea by Ships 1973/78 (MARPOL)

Optional AnnexIll

Optional Annex V

14 October 1987

10 October 1994
14 August 1990

Table 4.2 International Labour Organization Conventions Ratified by Australia

Title Dateratified

7. Minimum Age (Sea) 1920 28 June 1935

8. Unemployment Indemnity (Shipwreck) 1920 28 June 1935
15. Minimum Age (Trimmers and Stokers) 1921 28 June 1935
16. Medical Examination of Y oung Persons (Sea) 1921 28 June 1935
22. Seamen’s Articles of Agreement 1926 1 April 1935
27. Marking of Weight (Packages Transported by Vessels) 1929 | 9 March 1931
57. Hours of Work and Manning (Sea) 1936 24 Sept. 1938
58. Minimum Age (Sea) (Revised) 1936 11 June 1992
69. Certification of Ships Cooks 1946 29 August 1995
73. Medical Examination (Seafarers) 1946 29 August 1995
76. Wages, Hours of Work and Manning (Sea) 1946 25 January 1949
92. Accommodation of Crews (Revised) 1949 11 June 1992
93. Wages, Hours of Work and Manning (Sea) (Revised) 1949 3 March 1954
109. Wages, Hours of Work and Manning (Sea)(Revised) 1958 15 June 1972
133. Accommodation of Crews (Supplementary Provisions) 1970 | 11 June 1992
137. Dock Work 1973 25 June 1974
166. Repatriation of Seafarers (Revised) 1987 29 August 1995
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4.18 These guidelines a so recognise the need for provisions governing the
requirements for foreign ships in waters under the jurisdiction of the flag State, ie the
exercise of Port State and Coastal State powers as identified under UNCLOS. As
well as setting out the powers and responsibilities of the authorities and standards for
vesseal construction and operation, the guidelines suggest national legislation should
identify the duties of the owner/operator, the master and the crew.

419 Under the provisions of UNCLOS and the above conventions, national
administrations are required “to give effect to the conventions in national legislation
and for taking all other steps which may be necessary to give these instruments full
and complete effect so as to ensure that, from the point of view of safety of life at sea
and protection of the marine environment, a ship isfit for the service for which it is
intended.”**

4.20 Consistent with UNCLOS Article 94 and the relevant provisions of IMO
conventions, aflag State should promulgate laws which permit effective jurisdiction
and control in administrative, technical and social matters over ships flying itsflag, in
particular providing the legal basis for general requirements for registries, the
inspection of vessels, safety and pollution prevention. The legislation should also
provide the basis for the flag State’ s enforcement of national laws including
associated impartial investigative and penal processes.

4.21 Convention arrangements recognise that national administrations may
authorise other organisations to act on their behalf when conducting surveys and
inspections of vessels and issuing certificates of compliance, and they provide for
consistent documentation of agreements with such organisations to ensure that the
convention requirements are met. The conventions also generally recognise that there
will be cases where national administrations wish to supplement the convention
requirements with their own national requirements, such as for occupational health
and safety, health standards, manning levels, working hours and language.

4.22 Recognition is also given to adoption of an alternative standard to that
contained in IMO conventions. For example, SOLAS Chapter 1, Regulation 5
provides that a national administration may allow any other fitting, material,
appliance or apparatus or any other provisions to be made for aship if it is satisfied by
trial that such alternatives are at least as effective as that required by the present IMO
regulations. Any administration that so allows a substitution from the regulation
requirements is obliged to provide to the IMO details of any substitutions and a report
on any trias.

4.23 Theinternational maritime regulatory regime is already extensivein its
coverage, and is constantly evolving, both in its extent and in the way in which
international regulation is now being approached. Until recently, regulations
promulgated by the IMO have been very prescriptive and were predominantly
focussed on the technical aspects of ship design, maintenance, equipment and
operation. More recently the IMO has been moving towards an outcomes and
performance based approach.

“ |nternational Maritime Organization (1997) Annex 1, p3
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4.24  Inrecent years the IMO also has recognised the need to focus more on the
human factors that contribute to safety and pollution prevention before they become
critical. Formal Safety Assessment techniques have been identified as a more
effective method of rule-making than traditional prescriptive methods. The trend
towards a greater focus on human behaviours began with the development of the
International Safety Management (ISM) Code and the revised STCW Convention.

The Australian Regulatory Framewor k
The Offshore Constitutional Settlement

4.25 Jurisdictiona responsibility for shipping is divided between the
Commonwealth and the States/Northern Territory under the Constitution. There are
limits to the direct constitutional powers for the Commonwealth to regul ate shipping,
and the balance of |egidlative competence rests with the States.

4.26 The Commonwealth derives its responsibilities for shipping under the various
heads of power under s51 of the Constitution which may concern shipping. Two of
the most important are the s51(i) interstate and overseas trade and commerce power
and the s51(xx) corporations power. The external affairs power (s51(xxix)) asois of
considerable importance as this is the basis for division of Commonwealth and State
authority over the seas around Australia.

4.27 TheHigh Court in 1975 found that “sovereignty over Australia sterritorial
seq, including the subjacent subsoil and the superjacent airspace, is vested in the
Crown in right of the Commonwealth”.* The Court found that the Commonwealth
had |legidative power over what lay beyond the low water mark of the States under its
external affairs power, excluding States' internal waters.

4.28 This decision presented the Commonwealth with practical administrative
difficulties, asit had no wish to assume responsibility for mattersit considered were
more appropriately handled at the State level. It also was not clear how States
internal waters should be determined and it was not considered desirable to wait for
the courts to determine the matter on a case by case basis.

4.29 The solution was negotiation with the States of the Offshore Constitutional
Settlement (OCS) in 1979, covering arange of matters in which the Commonwealth
agreed to share powers with the States.”® The OCS resulted in Commonwealth
legislation conferring on the States and Northern Territory title in and powers over
coastal waters.

4.30 The Shipping and Navigation Agreement under the OCS provided for sharing
of powers concerning shipping based on the nature of the voyage being undertaken,
rather than a ship’s location at any particular time or whether or not it is engaged in
commerce. It was agreed that the Commonwealth would be responsible for:

trading vessels proceeding on an interstate or international voyage,

fishing vessels proceeding on an overseas voyage;

ships belonging to the Commonwealth or a Commonwealth authority;

> Davies and Dickey (1990) p32
“6 Attorney-Generals Department (1980)
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navigation and marine aspects of offshore industry mobile units (at the time
mainly drilling vessels), but Navigation Act 1912 requirements may be displaced
by directions or conditions of instruments issued under the Petroleum (Submerged
Lands) legislation.

offshore industry vessels (mainly supply craft), other than those confined to one
State and its adjacent area. Petroleum (Submerged Lands) Act 1967 requirements
are capable of displacing the Commonwealth's Navigation Act 1912 requirements
as in the case of mobile units. The owner/operator may seek a declaration by
AMSA that the Navigation Act 1912 appliesto a particular vessel to facilitate its
operation in more than one State or Territory.

4.31 The States and the Northern Territory are responsible for trading ships on
intrastate voyages, fishing vessels, pleasure craft and inland waterways vessals.

4.32 Simultaneously with the negotiation of this agreement, the Commonwealth
and States developed a Uniform Shipping Laws Code, which was initially published
in the Commonwealth of Australia Gazette on 28 December 1979. This Code,
including its subsequent amendments, is used as the basis for consi stent
Commonwealth, State and Northern Territory legislation for the survey and manning
of commercia vessdls, including fishing vessels, and was intended to minimise
problems that would otherwise occur in the implementation of the agreement on
shipping and navigation. The Codeis currently being reviewed by the National
Marine Safety Committee.

4.33 The Shipping and Navigation Agreement also recognised that increasingly the
regulation of shipping and navigation was being developed at the international level
and considerable importance was placed on the need for Australian requirements to
reflect the latest international standards. In implementing particular maritime treaties
it was acknowledged that it may be desirable to depart from the shipping and
navigation arrangements outlined above and the agreement provides for this.

4.34 Anexampleisthe Convention on the International Regulations for the
Prevention of Collisions at Sea 1979, which was ratified by Australia following the
enactment of the Navigation Amendment Act 1979. The Act enabled State law to
apply the international regulations to all shipsin the territorial sea and internal waters
and provided for the necessary Commonwealth law to apply the international
regulations to ships outside the 3 nautical mile limit.

4.35 Separate from the Shipping and Navigation Agreement, the OCS also
foreshadowed the introduction of legislation to create aregister of Australian ships
(the Shipping Registration Act 1981), to replace the provisions of the Merchant
Shipping Act 1894 under which ships then were registered in Australia as "British
ships". Internationally, Australiais obliged to fix the conditions for the grant of its
nationality to ships.*’

436 The OCS aso recognised that the initial division of responsibilities between
the Commonwealth and the States in the field of ship-sourced marine pollution came
about in 1960 when Australia accepted the International Convention for the

" The Shipping Registration Act 1981 was reviewed in 1997 as part of the Commonwealth’s legislation
review schedule under national competition policy.
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Prevention of Pollution of Sea by Oil 1954. Effect was given to the Convention by the
enactment of Commonwealth legislation which applied to Australian ships outside the
territorial sea, and similar legislation passed by the States which applied to all ships
within the territorial sea.

4.37 Intheinterests of cooperative federalism, it was agreed that the arrangements
that existed before the High Court decision in the Seas and Submerged Lands case in
1975 should be continued. It was agreed that the Commonwealth should prepare
legislation which implemented the provisions of the International Conventions
relating to Intervention on the High Seas in Cases of Oil Pollution Casualties 1969
and Civil Liability for Oil Pollution Damage 1969. In implementing the latter
convention, a saving clause was inserted to allow States to legislate to implement
certain aspects of the convention if they wish to do so.

4.38 Part VIIA of the Navigation Act 1912 then included provisions for
intervention by the Commonwealth authorities in cases of pollution or threatened
pollution by oil from ships. This Part also imposed civil liability on shipowners whose
ships carry ail in bulk as cargo. Similar legidation exists in some of the States. This
Part has since been replaced by the suite of Protection of the Sea legidation
introduced in the early 1980s. Other than certification of some ship-board equipment
and operational aspects, the current Navigation Act 1912 now does not implement the
marine pollution prevention, response and liability requirements of international
conventions.

4.39 By 1997 the Australian Transport Council recognised that the above division
of shipping powers has resulted in some difficulties in administration and caused
unnecessary confusion for business and duplication of regulatory activity and costs.
Ministers agreed in 1999 to a re-arrangement of jurisdiction over trading ships based
on the size of vessels.

4.40 Under the agreed amendments, the Commonwesalth will be responsible for
safety regulation of:
all foreign trading shipsin Australian waters other than vessels under 500 Gross
Tons on intrastate voyages;
all Australian trading ships proceeding on an overseas voyage,
all Australian trading ships of 500 Gross Tons or more proceeding on voyages in
Australian waters.

441 Submissionsto thisreview have generally supported the realignment of
jurisdiction based on vessel tonnage as a sensible move that will improve the clarity
and efficiency of safety regulation for industry.* The review also strongly supports
the proposed revised arrangements.

4.42 A further constitutional consideration is s109, which provides that where
Commonwealth and State laws are inconsistent then the Commonwealth law prevails
to the extent of any inconsistency.

“8 For example, Industry Workshops, Melbourne 10 September 1999 and Sydney 22 September 1999,
and Submission Nos. 13 and 16
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443 State and Northern Territory marine safety laws generally apply to the relevant
ships operating within coastal*® and inland waters, although in some cases the law is
expressed as applying to any ship connected with the relevant State and to any ship
operating in State waters. This application of State law is valid where the operation of
avessel affects the “peace, order and good government” of a State, and where the law
is not inconsistent with Commonwealth law. It is also subject to the proviso in the
OCS and 4 of the Coastal Waters (State Powers) Act 1980, retaining for the
Commonwealth the right to ensure the observance of internationa law, including the
provisions of agreements binding on the Commonwealth.

Commonwealth Legislation

4.44 Thedivision of shipping powers described in the OCSis reflected in s2 of the
Navigation Act 1912, which was inserted in 1980. This section describes the shipsto
which the Act does not apply. The Act thus applies to all other ships, including those
that do not fit the descriptionsin s2.

4.45 Itisthe Navigation Act 1912 which puts into effect in Australian law al of the
international ship safety conventions and some labour conventions concerning
seafarers. The Act coversinter alia construction standards, survey of ships, safety of
ships, crewing, seafarers qualifications, welfare and discharge of seafarers, cargoes
and passengers. Most of the detailed regulations concerning shipping are implemented
through Marine Orders made under s425 of the Navigation Act 1912.

4.46 The Act has an extensive history and has been modified many times to take
account of emerging technologies and developments in national and international
regulation. A summary of the development of the Act is at Appendix A.3.

4.47 The Navigation Act 1912 does not address all shipping matters regulated by
the Commonwealth. A list of other Commonwealth regulations directly affecting
shipping activitiesis a Table 4.3, excluding general community wide taxation,
industrial relations and companies legislation. This list demonstrates the extent and
complexity of modern maritime legislation. To this list must be added the full range
of State and Territory legislation that complements the matters covered in the
Commonwealth law.

Recommendations:

1. Australia should continue to base its regulation of shipping and port state
control on international agreements.

2. Commonwealth shipping legislation should continue to support the Australian
Transport Council’s decision to redefine Commonwealth and State/Territory
authorities' jurisdiction over trading ships based on tonnage rather than area of
operation.

“9 Under the OCS, the States were given responsibility out to 3 nautical miles. When the
Commonwealth subsequently extended the territorial seato 12 nm, however, the limit of States' title
and powers was not also extended and remains at 3 nm.




43

Table4.3 Commonwealth Legislation Affecting Shipping

Ship Operations Navigation Act 1912
Lighthouses Act 1911
Occupational Health and Safety (Maritime Industry) Act 1993
Segfarers’ Rehabilitation and Compensation Act 1992
Radiocommunications Act 1992
Submarine Cables and Pipelines Protection Act 1963
Great Barrier Reef Marine Park Act 1975
Petroleum (Submerged Lands) Act 1967

Commercial Matters Admiraty Act 1988
Carriage of Goods by Sea Act 1991
Limitation of Liability for Maritime Claims Act 1989
Fisheries Management Act 1991
Marine Insurance Act 1909

Marine Pollution Ballast Water Research and Development Funding Levy Act 1998
Ballast Water Research and Development Funding Levy Collection Act 1998
Protection of the Sea (Civil Liability) Act 1981
Protection of the Sea (Qil Pollution Compensation Fund) Act 1993
Protection of the Sea (Imposition of Contributionsto Oil Pollution
Compensation Fund — Customs) Act 1993
Protection of the Sea (Imposition of Contributionsto Oil Pollution
Compensation Fund — Excise) Act 1993
Protection of the Sea (Imposition of Contributionsto Oil Pollution
Compensation Fund — General) Act 1993
Protection of the Sea (Powers of Intervention) Act 1981
Protection of the Sea (Prevention of Pollution from Ships) Act 1983

Quarantine Act 1908
Other Environment Antarctic Treaty Act 1960
Protection Antarctic Treaty (Environment Protection) Act 1980

Environment Protection and Biodiversity Conservation Act 1999
Environment Protection (Sea Dumping) Act 1981

Historic Shipwrecks Act 1976

Protection of Moveable Cultural Heritage Act 1986

Economic Bass Strait Sea Passenger Service Agreement Act 1984
Bounty (Ships) Act 1989
Ships (Capital Grants) Act 1987
Navigation Act 1912, Part VI
Port Statistics Act 1977
Trade Practices Act 1974, Part X
Trans-Tasman Mutual Recognition Act 1997

Taxesand Levies Customs Act 1901
Marine Navigation Levy Act 1989
Marine Navigation Levy Collection Act 1989
Marine Navigation (Regulatory Functions) Levy Act 1991
Marine Navigation (Regulatory Functions) Levy Collection Act 1991
Protection of the Sea (Shipping Levy) Act 1981
Protection of the Sea (Shipping Levy Collection) Act 1981
Sea Installations Act 1987
Sea Installations Levy Collection Act 1987
Seafarers Rehabilitation and Compensation Levy Act 1992
Segfarers’ Rehabilitation and Compensation Levy Collection Act 1992

Registration Shipping Registration Act 1981

Administrative Australian Maritime Safety Authority Act 1990
Border Protection Legidation Amendment Act 1999
Coastal Waters (Northern Territory Powers) Act 1980
Coastal Waters (Northern Territory Title) Act 1980
Coastal Waters (State Powers) Act 1980
Coastal Waters (State Title) Act 1980




Table4.3 Cont’d

Control of Naval Waters Act 1918

Crimes at Sea Act 1979

Crimes (Ships and Fixed Platforms) Act 1992

Migration Act 1958

Seas and Submerged Lands Act 1973

Trangport Legislation Amendment (Search and Rescue Service) Act 1997
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5. OBJECTIVESOF THE LEGISLATION

5.1  Theterms of reference for the review require, inter alia, that the review team
will clarify the objectives of the Act and their appropriateness in terms of objectives
for modern shipping regulation.

5.2  Inkeeping with legislative drafting style at the time of its introduction, the
Navigation Act 1912 has no explicitly stated objectives and its purposes must be
inferred from its content. Modern drafting principles require that legislation has
clearly stated objectives, which can be used to evaluate the need for and performance
of the legidation.

5.3  Theexisting Navigation Act 1912 is an omnibus Act covering a diverse range
of matters, with a broad range of implied purposes.

54  Theprincipa features of the Act derive from concerns about the historically
high loss rate of ships and crewsin earlier centuries and into the early part of the 20th
century. Poor working conditions for seafarers also contributed to high rates of death
and injury among crew and the spread of diseases. The first attempts to address these
losses came through classification societies and marine insurers and were devel oped
as industry-based commercial practices over many years prior to legisation.
Intervention by governments was seen as necessary to build on and reinforce these
rules, as industry based arrangements were still clearly failing to reduce the number of
casualties.

5.5  TheAct originated from British legislation of the 19th century, which drew
together the then principal features of safety regulation. It has been added to over the
years to include more recent international developments in regulation of ship safety,
which often have arisen in response to continued accidents involving shipping and
significant loss of life. These arrangements also reflect more modern concerns about
pollution of the marine environment. Not only has the absolute volume of shipping
increased over the years, but ships are now significantly bigger and carry a wider
range of hazardous and noxious cargoes.

5.6  These concerns are still relevant to contemporary circumstances and are likely
to remain so well into the future. There is increasing demand from communities
worldwide for more effort to protect the marine environment from pollution from al
sources, including shipping. Improvement in the safety of ships and their operationsis
critical to reducing the risk of amajor pollution incident.

5.7  Thisobjective is supported by most shipping organisations and government
agencies making submissions to the review. Several submissions supported a more
explicit objective of giving effect to Australia’s flag State responsibilities under
international maritime conventions, codes and agreements*. Such an objective would
be somewhat narrower in its effect than the recommended objective, and would not
for example provide specific national requirements for regulation of safety and
environment protection. It could also be argued that implementation of international

0 submissions 1, 2, 11, 13, 16, 17, 20 and 22.
51 submission Nos 1, 13 and 17.
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convention obligations is the mechanism by which Australia will meet the proposed
objective, rather than being the objective itself.

5.8 TheAct also includes arange of provisions that provide for settlement of
disputes about commercial matters or liability in the event of loss or damage
involving shipping. These matters also grew out of international commercial practices
over many years, with the objective of facilitating international trade. It isin the
interests of trade that ships and their cargoes are not unduly held up while disputes
over such matters are settled in courts. To some extent, developments in general
commercia law and trade practices now provide afacility to aternatively regulate
some commercial relationships and dispute settlement. However, some arrangements
are well ingrained in international shipping law and practice, and it would be
inconsistent and inefficient for Australiato adopt different procedures to those
adopted worldwide.

5.9  Further features of the Act are the protection of Australian seafarers from
exploitation and shipping companies from “unfair” trade by lower cost foreign ships.
Protection of seafarer working conditions on Australian ships also hasitsoriginsin
British 19th century legidation that was aimed at overcoming the then hazardous and
exploitative working environment of seafarers. It was considered necessary to provide
seamen with legislative protection from unscrupul ous employers who might seek to
take advantage of seamen who were illiterate and itinerant.

5.10 Toasignificant extent these conditions no longer exist on Australian ships,
and many aspects of the contemporary working environment are now covered by
modern occupational health and safety or community wide workplace relations
legislation. Some aspects, however, remain as potential safety issues, or lie outside
community based legislation as they relate to the unique aspects of shipping. The
Department of Health considers that the legislation should ensure that ships' crews
have at least an internationally accepted standard of accommodation, food, water and
medical care, and that passengers are provided with standards of facilities and
services to ensure clean accommodation, safe food preparation and handling, effective
sanitation and competent medical care.>?

5.11 Other submissions supporting continued protection of seafarers through
shipping legislation included Dr Michael White, Queensland University, seafarer
welfare organisations, the National Bulk Commodities Group/Minerals Council of
Australia, McCullough Robertson Lawyers, and the Maritime Union of Australia.®
The Department of Employment, Workplace Relations and Small Business submitted
that the ILO recognises the unique characteristics of shipping through separate
conventions for seafarers, and the inclusion in shipping legislation of provisions
implementing those conventions ratified by Australiais an appropriate way for
Australia to demonstrate its compliance with the conventions.>

5.12 The Navigation Act 1912 also regulates coastal trade for the purposes of
ensuring licensed vessels meet prescribed conditions, whilst allowing for unlicensed
vessels to operate when no suitable licensed ship is available and it is considered to be

52 Submission No.25
53 submission Nos 10, 14, 15, 16, 23, 29, 31
> Submission No. 43
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in the public interest. These arrangements, commonly called cabotage, were
introduced to protect Australian coastal shipping from unfair competition from
foreign ships, to ensure a supply of trained seamen and ships in time of war and to
secure communications and trade.™ A further claimed purpose of regulation of coastal
trade was to protect the wages and conditions of Australian seafarers by limiting
access to the trade. There has been considerable confusion in the past about the
interaction of coastal trading regulation in Part VI and the employment provisions of
Part 11 of the Act.

5.13 The economic regulation of the coasting trade currently covered by Part VI of
the Act serves a distinctly different policy objective from other Parts of the Act and
does not easily fit with its core purposes. There is a strong preference in industry
submissions that economic regulation of the coastal trade should be separated from
the Navigation Act 1912 to provide for a clear indication of the Government’s policies
for shipping safety and environment protection on the one hand and economic
regulation on the other.

5.14 The Australian Shipping Federation submitted that “Matters of commercial
and economic regulation ...should be covered in other legislation or smply subsumed
in other relevant legislation.”*® The National Bulk Commodities Group and the
Minerals Council of Australia supported separation of economic from technical
components of the regulations, noting they “are sufficiently diverse in application to
warrant separate Acts”.>’

5.15 The NBCG and MCA aso only partially supported an economic objective.
The economic objective should be concerned with providing security of accessto
internationally competitive shipping services. Economic regulation of maritime
services should not specifically respond to the objective of creating and maintaining
an Australian merchant marine or to ensure Australia has available a fleet of modern
vesselsto carry critical suppliesin time of national emergency. The NBCG and MCA
argue that these objectives relate to national interest considerations and, as necessary,
should be implemented without imposing commercial barriers to accessing
competitive shipping services.®

5.16 McCullogh Robertson Lawyers submitted that Part VI of the Act should be
removed because it deals with policy with respect to the Australian shipping industry
as distinct from regulation.*

5.17 The Maritime Union of Australia submitted that economic regulation of
coastal trade is not inconsistent with the core objectives of the Act, asit also servesa
social purpose and that shipping legislation must maintain a holistic approach. It
stated that a principal reason for the introduction of the Navigation Act 1912 wasto
build up a mercantile marine through protection of Australian ship-owners against
unfair competition from subsidised foreign ships and/or poorly paid crews from other

% Parliament of the Commonwealth of Australia (1924) Report of the Royal Commission on the
Navigation Act 1912.

% Submission No.13, p3

>" Submission No.16, p4

%8 Submission No.16, p7.

% Submission No.23, p3
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countries. It considered that it is not acceptable to remove regulation of coastal trade
to separate legislation.*

5.18 The policy need to continue or discontinue economic regulation of coastal
trade is outside the terms of reference of this review and is being considered by
Government in the context of the reports of the Shipping Reform Group and the
Shipping Reform Working Group. To the extent that it is necessary to continue to
regulate coastal trade, however, it would be appropriate for thisto be done through
separate legislation. Thiswould enable a clearer distinction to be drawn between
government policies for economic purposes and those designed to address safe
operations of ships and their crews, and there would be a clear separation of
administrative responsibility between AMSA and the Department of Transport and
Regional Services.

Recommendations;

3. The principal objectives of the legislation should be to:

@ enhance ship safety and protection of the marine environment;

(b) facilitate international shipping trade;

(©) provide conditions for seafarers consistent with safe operations and that reflect
particular industry characteristics.

4. The Act should not include an objective for economic regulation of coastal
shipping.

80 Submission No. 74
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‘ 6. GENERAL POLICY PRINCIPLES

6.1  Theinternational nature of the shipping industry suggests that an international
approach must be taken towards its regulation if safety and pollution prevention
measures are to be successfully implemented.

6.2  Thekeysto effective regulation of maritime safety are a rigorous form of
national designation (Flag State), strict commitment by the designating country to
internationally agreed standards and effective monitoring and similar commitment by
other countries. The need for compulsory universal safety standards that businesses
can choose to exceed if they wish has been endorsed by the Productivity Commission
for international aviation, based on a similar regime.**

6.3  Action by port and coastal states are essential to address the problems
introduced by the some Flag States which are unable or unwilling to effectively
enforce internationally accepted regulations. The growth in use of open registries and
the mechanisms used within some registries have diluted the effectiveness of
traditional national (Flag State) regulation of ship standards. Ownership and crewing
of vessels have become more truly globalised and it can be difficult for a Flag State to
identify and prosecute a substandard operator, particularly where the owner or
management agencies are located offshore and where |ess-reputabl e shipping
companies may quickly disappear and reappear elsawhere. Port State controls have
evolved to fill the enforcement gap and, where Flag State implementation is
inadequate, will remain an essential part of any national regulatory scheme for
international shipping.

6.4  InAustralia, the historically small Australian —owned fleet means a heavy
reliance on foreign shipping services to meet our trading needs. With foreign ships
carrying more than 95% by volume of our exports and imports, the emphasisin
modern shipping regulation must be on application of internationally agreed standards
to these ships, aswell asto the Australian fleet. The principal basis for development
of an appropriate international regime is the International Maritime Organization
(IMO), supplemented as appropriate by the work of the International Labour
Organisation (ILO) in areas of crew health and safety.

6.5  Inrecent yearsthe IMO has recognised the need to focus more on the human
factors that contribute to safety and pollution prevention. Formal Safety Assessment
techniques have been identified as a more effective method of rule making than
traditional prescriptive methods. The trend towards a greater focus on human
behaviours began with the development of the STCW Convention 1995 and the IMO
International Safety Management (ISM) Code. These trends should be reflected more
strongly and clearly in the revised Navigation Act 1912.

6.6  Both the management ashore and the ship’s master and crew bear
responsibility for the effective operation of their ship’s safety management system.
Thisis afundamental tenet of the International Safety Management Code, which was
adopted in 1993 to provide an international standard for the safe management and
operation of ships and for pollution prevention. Its objectives are to ensure safety at

¢ Productivity Commission (1999) Review of International Air Service Agreements
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sea, prevention of human injury and loss of life and avoidance of damage to the
environment.

6.7  This approach recognises that different sectors of the industry will have
different operational characteristics, and that safety solutions are best targeted towards
the individual operations of a company, within the broad framework of internationally
agreed obligations and responsibilities. The principle adopted by the review is that
regulations should be framed in such away as to require parties involved with
shipping to meet their duties and responsibilities for safe and environmentally
responsible operations, while recognising the differences in their individual

operational circumstances.

6.8  The adoption of performance based regulation, with reference to relevant
international or national standards, should provide sufficient flexibility for businesses
to meet their obligations in away that suits their individual operations and minimises
compliance costs. It also provides the flexibility and incentive to encourage
innovation.

6.9  The Maritime Union of Australia submitted that performance based standards
need to be assessed in the light of the need for extensive regulation to maintain the
marine environment and safety of seafarers. It does not support a move towards aless
prescriptive emphasis in the pursuit of flexibility.®

6.10 When the Navigation Act 1912 was originally enacted, one of its primary
purposes was to protect seafarers who were unskilled and engaged largely on a casual
basis. A number of provisionsin the current Act have their genesisin that era. Since
then, genera legidation has evolved governing employment protection measures,
occupational health and safety and socia welfare. The Act needs updating to remove
provisions that duplicate general laws on occupational health and safety and
workplace relations or cover matters now part of the social welfare system.

6.11 Theamisto treat the shipping industry asfar as possible as other industries
governed by the common workplace relations legidlative regime and to remove
provisions from the Act that are redundant in light of modern administrative practice.
Matters that are not directly related to the prime objective of ship safety and marine
environment protection should be repealed or relocated in more appropriate
legislation. However, there are afew of these provisions that do not conveniently
belong in any other legislation and it is proposed that these be retained in a separate
Part of the Act.

6.12 There aso are anumber of conventions of the International Labour
Organisation dealing specifically with the employment of seafarers. While Australia
could rely on generally applicable laws to implement some of these international
standards, it is appropriate for the Act to continue giving effect to Australia' s
obligations under these conventions. Both the Attorney-General’ s Department and the
shipping industry ®® submitted that it is more appropriate for users to have shipping
specific requirements included in the Act.

62 Sybmission No. 74
8 Submission No 44 and industry workshops, Melbourne 10 September 1999 and Sydney,
22 September 1999.
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6.13 Internationally agreed measures have also arisen over many years to address a
range of commercial and liability relationships involving shipping. These
arrangements have been adopted to facilitate trade by providing some certainty to ship
operators in the way disputes may be settled and to avoid unnecessary delaysin
shipping movements. An example is the treatment of division of loss in the event of a
shipping incident involving more than one ship. Several of these measures are
reflected in the Navigation Act 1912. It would be counter to the efficiency of the
industry and the competitiveness of Australian trade if such provisions were to be
repealed in advance of any changes to international law and practice in these areas.

6.14 A number of industry submissions to the review commented on the extent to
which standards in the Act and certain Marine Orders exceed those prescribed by
international conventions.** For example, BHP Transport® estimated that Australian
interpretation of international standards adds $350,000 per ship to ship construction
costs. The Australian Mines and Metals Association commented that the
intermingling of industrial and safety provisions leads to confusion and additional
costs for industry. %

6.15 In some cases, the standard adopted in Marine Orders may reflect Australian
community standards that are more than minimum international requirements. In
other cases the international convention requires interpretation when it is implemented
in domestic legidation, and the Marine Orders again interpret the standards in light of
Australian community standards. The legislation should recognise that whileit is
desirable to base Australian regulations on international arrangements, there needs to
be some flexibility in interpretation of or additions to the international minimawhere
thisis considered necessary to reflect Australian community expectations.

6.16 The UK Marine and Coastguard Agency (MCA) is reviewing its regulations to
align requirements more closely with international agreements. Its aim isto ensure
that it should be no more onerous to comply with UK regulations than for any other
reputable flag. The UK MCA has been working with industry to eliminate regulations
in excess of international requirements. However, where such standards are
considered to make a significant contribution to safety or environmental outcomes,
these will be pursued at the IMO with a view to their eventual adoption by the
international community.®” Thisis a sound policy approach, which also should be
adopted by Australia.

% For example, Submission Nos 7, 16, 17, 30, 35, 36, 38
% Submission No. 35
% Submission No. 38.
67 Submission No. 19
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Recommendations;

5.
(@

(b)

(©)

(d)
(€)

(f)

6.

The legislation should be underpinned by the following general principles:
Continued emphasis on consistency with internationally recognised
regulations through Flag State responsibilities and strong Port State controls;
Greater emphasis on the human factors and individual responsibilities for
building a culture of safety and environmental awareness in shipping
operations;

Greater emphasis on performance based standards with more flexibility for
businesses to define their own strategies to meet safety outcomes;

Avoiding distortions in the shipping market through regulation;

Treating shipping in the same way as other businesses to the maximum extent
possible for employment and commercial matters; and

Making specific provision for a small range of employment and commercial
matters that reflect the particular circumstances of shipping.

Australia should continue to retain regulatory standards in Marine Orders that

reflect Australian community expectations where these make a significant
contribution to safety or marine environmental protection. Where appropriate,
Australia also should promote higher standards at IMO for international adoption.
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7. STRUCTURE OF THE LEGISLATION

7.1 A common criticism of the Navigation Act 1912 isthat it is difficult to follow
and to determine exactly what requirements are applied to particular ships. Much of
the confusion arises because the Act addresses a wide range of matters affecting
shipping, with a mixture of objectives that affect different groups of ships. The Act
also implements arange of international conventions, some of which apply to al ships
and some only to Australian ships. Convention requirements in some cases are
applied through pre-existing provisions of the Act that are used to demonstrate
compliance with the convention, but which do not explicitly reference the convention.
The differing drafting styles of the many amendments to the Act also add to
difficulties of interpretation and consistency.

7.2 Industry submissionsto the review generally support clearer presentation of
matters within the Act and the convenience of having the totality of ship safety and
related regulation in one piece of legisiation.®® This is seen as providing easy
reference for smaller operators and foreign shipping companies seeking access to, and
understanding of, their obligations under Australia s regulatory system. The Attorney-
General’ s Department also prefers to retain the linkages between the various
provisions of the Act, but indicates that modern drafting techniques can improve
clarity and accessibility through use of outline sections, explanatory boxes and
reference notes.”

7.3  However, the Act presently does not deliver a*one stop shop” for al shipping
related legislation. There is a significant body of shipping regulation already in
separate enactments, including the economic regulation of international liner shipping
conferences, shipping registration, marine pollution from ships and the liability
regime for related damage or loss (see Chapter 4).

7.4  There aso are several aspects of shipping which can be regulated by general
community based legidlation. Industry submissions to the review supported the
regulation of employment relationships with ships crews, where possible, by general
workplace relations legislation and workplace agreements. The Navigation Act 1912
should only provide for employment-related matters that impinge on safety (such as
crew qualifications and safety manning requirements) or are peculiar to the shipping
industry (such as special powers of the ship’s master to preserve the ship and life at
sea). A number of other provisions concerning commercial relationships may aso be
handled under general fair trading or other legislation or civil law.

7.5  Nevertheless, thereis aclear preference to avoid significant further
disaggregation of the contents of the Act. The structure of the legislation, however,
needs to be more clearly aligned with its core purposes. Thiswould alow for amore
appropriate grouping of matters to enable easier interpretation and application of the
Act and better understanding of its obligations by the maritime industry.

% Submission Nos. 7, 11, 13, 23, 35, 38, and Melbourne workshop 10 September 1999
% Submission No. 44



Primary and Subordinate L egislation

7.6  New legidation to replace the Navigation Act 1912 should take the form of
primary legislation that sets out the broad principles and performance outcomes that
the legidation is intended to achieve. These should include reference to the provisions
of international conventions, codes and regulations that it is intended to have effect in
national law. It should also prescribe the principa offences and penalties and allow
for regulations or Marine Orders to be made as subordinate legislation. The
subordinate legislation should provide the detailed interpretation of international
regulations applied by the Act and any other national standards.

7.7  Adoption of modern drafting styles may also improve clarity and ease of
interpretation for industry. In particular, the legislation should be drafted in Plain
English consistent with modern practice.

7.8  Earlier drafting styles required replication of the text of referenced standards
in the Act to assist accessibility. In some cases copies of documents were only
available from the international organisation concerned and access to updated copies
may have been difficult and expensive for users. The text of international and national
standards is now more generally available, particularly through the use of the Internet
and publications by international bodies. It should suffice for the legislation to
reference the appropriate conventions, codes or resolutions, and to allow for
subordinate legislation to make necessary amendments as those standards are
themselves amended.

Performance Based Regulation

7.9  The modern emphasisin ship safety regulation is on building a safety culture
within the shipping industry that encompasses not only the ship and its crew but also
the overall management system at sea and on shore. This centres on the ship
owner/operator assuming primary responsibility for providing a management system
that ensures compliance with all mandatory requirements for ship safety and
protection of the marine environment as promulgated by the IMO conventions and the
relevant national maritime administration.

7.10 The systems management approach has been adopted by the IMO in the
International Safety Management (ISM) Code, which is part of the Safety of Life at
Sea (SOLAS) convention. The Code recognises that good safety management
requires commitment to and understanding of safety issues at all levels of ship
operations, including owners, ship managers, classification societies and agents, as
well as the master and crew. It provides for development of a safety management
system by each shipping company to identify risks and provide appropriate
safeguards, provide safe operating practices and a safe working environment, and to
continuously improve safety management skills of personnel ashore and afloat. It is
expressed in broad terms to recognise that ships operate under widely different
conditions and to provide for flexibility in responding to individual needs.

7.11 A number of OECD countries, such as the United Kingdom, Canada and New
Zedland, are developing contemporary national maritime legislation to reflect the
safety systems approach of the ISM Code. Some industry sectors, such as the offshore
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oil and gasindustry in Australia and overseas, have been using safety case approaches
to underpin safety management for several years. The safety systems approach aso is
similar to the duty of care system promulgated under modern occupational health and
safety systems including the Commonwealth Occupational Health and Safety
(Maritime Industry) Act 1993.

7.12 The Council of Australian Governments recommends’ that regulations should
be performance based, ie they should focus on outcomes not inputs. “Deemed to
comply” provisions may be used where certainty is needed, with reference to
standards or arange of standards deemed to comply with the performance outcome
specified by the regulation. There should be no restriction on the use of other
standards provided they meet the performance objectives.

7.13 The National Marine Safety Committee™ (NMSC) currently is reviewing the
Uniform Shipping Laws (USL) Code as the basis for a common approach by
Commonwealth, State and Territory Governments towards regulating smaller
commercia shipsincluding fishing vessels. It is developing a National Standard for
Commercia Vessels reflecting the performance based approach. This approach
represents best practice and the adoption of a similar framework for the Navigation
Act 1912 would promote consistency and facilitate a more seamless movement of
vessels within the regulatory systems of the Commonwealth and the States.

7.14 Queensland adopted performance based legislation for marine safety in 1995,
and has strongly endorsed this approach for providing industry with aflexible range
of options for compliance, and fostering innovation and growth. The Queensland
Department of Transport notes that the introduction of performance based legislation
has been accompanied by a 17% reduction in safety incidents.”” The M11U suggested
that new legislation should limit prescription to the minimum consistent with
Australia sinternational obligations. The MI1U noted that there is a need to improve
the safety culture of the industry, but that prescriptive regulation does not achieve this
as it adds to regulatory overload and ambiguity or contradictory measures.” The
Seafarers Rehabilitation and Compensation Authority also supported regulation that
promotes accident prevention strategies and enhances the ability of authorities to
perform inspection, advisory and educational functions for safety.”

7.15 Most industry submissions to the review supported the adoption of
performance based regulation that promotes development of a safety culture within
industry, flexibility for industry in achieving safety outcomes and ensuring
accountability through performance audits and monitoring by the regulator.” The
Maritime Union of Australia supported a greater reliance on prescription to reduce

° COAG (1997) Principles and Guidelines for National Standard Setting and Regulatory Action by
Ministerial Councils and Standard-Setting Bodies. COAG comprises the Prime Minister, State
Premiers and the Chief Ministers of the Northern Territory and the Australian Capital Territory.

™ The National Marine Safety Committee consists of representatives of Commonwealth, State and
Northern Territory marine safety authorities. It was established in 1997 with the objective of
harmonising marine safety standards across al jurisdictions.

"2 Submission No. 37

3 Submission No. 2

™ Submission No. 28

*® Submission Nos 11, 13, 16, 17, 30, 35, 36, 38, 40,
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risk.”® The MUA aso had reservations about specification of duty of care that had an
undue focus on common law duty of care concepts to the exclusion of on-going social
responsibilities. It is concerned that ship operators would seek to avoid their
responsibilities by placing the onus of duty of care on their employees.”” Mc Cullough
Robertson Lawyers supported a base level of prescription centred around international
convention standards, as they considered it naive to rely on industry to abide by codes
of conduct or other self —regulation.”

7.16 Thereview has proposed aform of performance based regulation that
promotes a safety culture, acceptance of responsibility and ownership of safety issues
within the industry by emphasising the responsibilities and duties of al parties
engaged in shipping operations. It al'so would include an expanded range of audit and
enforcement options for the Australian Maritime Safety Authority (see Chapter 27)
designed to support and enhance devel opment of the safety culture. This approach is
consistent with concepts in contemporary occupationa health and safety legidation,
the direction now being taken in the IMO, as well as trends internationally and in
other industries. The review specifically recommended against self-regulation.

7.17 Theregulatory framework in the Navigation Act 1912 should reference
relevant international conventions, but leave the detailed standards or industry codes
to be prescribed in Marine Orders. A degree of flexibility should be provided for
industry to demonstrate compliance with these standards by alternative means where
the conventions permit equivalence or exemption provisions.

Duties of Persons Connected With A Ship

7.18 Therange of duties that should be specified is set out in Table 7.1. It would be
consistent with the safety objective to apply these requirementsto all Australian ships
and to all foreign shipsin Australian waters, to the extent permitted under
international law.

7.19 The statement of duties aims to be as comprehensive as possible and to cover
everyone who is involved in ensuring the ship is operated in a safe and
environmentally responsible manner. The duty of care covers all those who influence
risks to workplace health and safety, including employers, employees, designers,
manufacturers, agents and suppliers of machinery and equipment, contractors and
visitors to the work site. The duty is owed to all those who are exposed to risk,
including employees, contractors, passengers, visitors and anyone near the workplace.

7.20 Thefocus on enforcement to achieve compliance is therefore reduced and
instead all parties are encouraged to contribute to the ship safety and marine
environment protection outcomes for which they are responsible both individually and
collectively. A performance-based, co-regulatory system should require minimal
punitive intervention on the part of the regulatory authority.

7.21 There have been suggestions that cargo and ship charter interests also have a
responsibility to ensure that the ships they use should be seaworthy and compliant

6 Submission No. 31
" Submission No. 74
8 Submission No. 23
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with al relevant international convention requirements, and that legislation should
require charterers and cargo consignors to take all reasonable steps to meet this
responsibility.”

7.22  One option could be to apply to export charterers asimilar obligation to that
imposed on applicants for coastal voyage permits. The Navigation Act 1912 indirectly
recognises some responsibility of charterers and cargo interests for verifying ship
quality through the coasting trade provisionsin Part VI. Section 286 provides for the
Minister to grant a coasting trade permit to an unlicensed ship where he is satisfied,
inter alia, that it is desirable in the public interest that unlicensed ships be allowed to
engage in the coastal trade. The Ministerial Guidelines® for granting permits provide
that in the case of tankers and dry bulk vessels, the applicant for a permit is required
to provide a satisfactory ship inspection report to meet the public interest test. In
addition, the applicant must provide a letter from the charterer stating that the tanker
isin asatisfactory condition to undertake the intended shipment or that the bulk
carrier is believed to be suitable for the intended voyage on the basis of information
provided.

7.23 There are three main forms of ship charter which provide differing levels of
control over the operation of aship. Under a bareboat or demise charter, the charterer
has possession and control of the ship for a particular time period, usually measured
in years, during which the charterer is responsible for its operation and crewing.
Under atime charter, the charterer has the use of the ship for a specified time but the
operation of the ship may be the responsibility of the owner/operator or the charterer
depending on the nature of the agreement (charterparty). The voyage or spot charter
covers a single voyage with the owner/operator remaining responsible for ship
operations and crewing.

7.24  Theterms of the charterparty impose responsibilities on the shipowner in that
seaworthiness of the ship is an implied term of a charterparty. If no express provision
isincluded in the charterparty, the shipowner is under an absolute obligation to
deliver a ship to the time charterer that meets the required standard of seaworthiness
and he remains liable even if he has exercised reasonable care. In this context,
seaworthiness may include the competency and efficiency of the crew.®

7.25 Whereaship istime or demise chartered®, the chartering company may have
effective operational control of the ship and would be expected to conform to the
duties of the owner/operator specified in Table 7.1. The basic principleis to ensure
each person who is capable of influencing the safe operation of the ship bears
responsibility for his’her actions and decisions. This concept already is recognised in
the ISM Code, which imposes responsibilities upon a“company” in relation to the
implementation of safety management systems. The Code defines “ company” as the
owner of the ship or any other organisation or person such as the manager, or the
bareboat charterer, who has assumed the responsibility for operation of the ship from

" |ndustry workshops, Melbourne 10 September 1999, Sydney 22 September 1999 and Perth 20
September 1999, and consultations with MUA 26 May 2000.

8 Department of Employment, Workplace Relations and Small Business (1998) Guidelines for
Granting Licences and Permits to Engage in Australia’ s Domestic Shipping Trade

& Butler DA and Duncan WD, (1992) Maritime Law in Australia, Lega Books, Sydney

8 A ship that is either bare boat chartered by an Australian operator from a foreign owner or bareboat
chartered out by an Australian owner to aforeign operator.



58

the shipowner and agreed to take over all the duties and responsibility imposed by the
Code.

7.26 Thereaso are varying degrees of involvement by charterers/cargo interestsin
verifying the quality of shipping carrying their cargo. Many charterers may just rely
on aship having valid certificates issued under international conventions as sufficient
evidence that it is seaworthy and operated in a safe and environmentally responsible
manner. However, some charterers/cargo interests, such as major oil companies and
bulk loading terminals, independently verify that ships being considered for charter or
using their loading facilities are in a satisfactory condition and are being operated
safely by an appropriately qualified crew.

7.27 Charterers have access to sources of information about the quality of particular
ships. Often the data base derived from independent ship vetting measures is shared
between interests in the same trade. AMSA aso maintains a comprehensive ship
information data base that is available to any party with avalid interest in ship safety.
The European Community’s EQUA SIS database aims to provide transparency of
information relating to the quality of ships and their operators.

7.28 Commercial organisations also offer subscription to ship information services
that include records of ship safety incidents and Port State Control records.

7.29 However, there are significant practical difficultiesin expecting charterers or
cargo consignors who are sending cargoes through freight forwarders to have much
influence on whatever ship carries their cargoes. Some large enterprises which charter
large shipping volumes do include in their contracts of charter that the ship owner
must certify that the vessel is seaworthy and/or compliant with all international safety
regquirements. It would be unreasonable, however, to expect many smaller cargo
interests to incur the additional costs of confirming the seaworthiness of the vessels
that may carry their goods. Such arequirement could be expected to add significantly
to costs of conducting their businesses and could be considered to be arestraint on
competition. The costs are unlikely to be outweighed by the additional benefit to
public safety or environment protection beyond that provided by direct safety
regulation including ISM auditing and the port state control regime.

7.30 Some cargo interests® have questioned the subsuming of provisions relating to
ship safety and crewing into the regulation of the coasting trade. They contend that
Port State Control and AMSA’s implementation of compliance measures contained in
international standards provide the necessary and sufficient regulation for the safety

of shipping and crewsin Australian waters. This contrasts with union views* which
maintain that the cabotage provisions are not solely in existence for economic
regulation but also serving a social purpose.

7.31 Thereview considers that there is a substantial difference between the
legislation imposing duties on charterers or cargo interests in relation to the safe and
environmentally responsible operation of ships carrying their cargo and the legislation
requiring charterersto certify that a ship is suitable for a coastal voyage. It would be
impracticable to extend responsibility for ship safety and environment protection to

8 sSubmission No. 16
8 Submission No. 74
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all cargo and charter interests. There also would be varying standards that a
charterer/cargo interest would need to meet in discharging this responsibility
depending on the type of contractual arrangement with the shipowner. Extension of
responsibility to all charterers for ensuring the safety of the ship carrying their cargoes
is likely to be opposed by much of the export industry and could undermine the
current support among these parties for the Port State Control regime. Industry could
argue that as they already would pay for ship inspection reports to satisfy themselves
of the condition of a ship, it is unnecessarily onerous to duplicate the costs through
additional Port State Control inspection.

7.32 If there are concerns about the quality of vessels being chartered, the review
considers that a better approach would be to enhance the Port State Control inspection
program by increasing the inspection rate and number of inspectors and by enhanced
targeting of ships and companies. AMSA aready isimplementing better targeting by
looking at the records of companies that charter ships of lower quality and increasing
their ingpection rates of such vessals. Thisissue is discussed further in Chapter 27.
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Recommendations;

7. The primary legislation should focus on establishing the purpose of the
legidation, prescribing the principles and performance outcomes required and
significant duties, offences and penalties. Provision should be made to continue
subordinate legislation to establish the detailed requirements and interpretation of the
legidation.

8. The primary legislation should be performance based to encourage the
development of a safety culture within the shipping industry and to provide flexibility
to businesses in meeting their obligations.

9. The effectiveness of the proposed directions should be monitored through
consideration of ship deficiency and detention ratesin AMSA’s annual Port State
Control reports, supplemented by ongoing analysis of the causes of marine incidents
and accidents by the Marine Incident Investigation Unit and of death and injuriesto
seafarersin AMSA’s reports under the Occupational Health and Safety (Maritime
Industry) Act 1993.

10. A stocktake of the effectiveness of the changes in regulatory approach should
be conducted jointly by AMSA and the Department of Transport and Regional
Services five years after amendments have been implemented.

11.  Thelegidation should be reorganised into specific parts defined by the core
purpose of enhancing ship safety and marine environment protection.

12.  Mattersthat are specific to shipping should be retained in the legislation;
however, the legislation cannot be a consolidated compendium of all shipping
regulation.

13.  Thelegidation should be drafted in Plain English and make use of appropriate
aids to interpretation such as diagrams or explanatory boxes.
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Table7.1: DUTIESAND RESPONSIBILITIES OF PERSONS CONNECTED WITH
A SHIP

A. Owner/Operator/Employers

Ensure that al practicable steps have been taken to ensure safety of persons on and around a ship,
consistent with requirements of the ISM Code of IMO.

Ensure all relevant aspects of the ship, its equipment and crew comply with the certification
requirements of the Act, Regulations and Marine Orders.

Provide and maintain a safe working environment.

Provide and maintain facilities, stores and equipment, sufficient for the intended voyage and use of
the vessal, to ensure the safety and health of crew, supernumeraries and passengers.

Systematically identify, eliminate and/or reduce as far as practical safety and environmental
hazards on or near the ship (for matters under the owner’s control).

Develop procedures for safe and environmentally responsible operations and for handling
emergencies.

Investigate causes of incidents and take remedial actions to prevent re-occurrences.

Provide al crew on board with reasonable/necessary information and adequate training to
understand all identified hazards, adopt safe and environmentally responsible operating practices
and emergency procedures.

Involve crews in identification of operational hazards and development of safe and
environmentally responsible operating and emergency procedures.

Ensure persons on board have access to adequate medical treatment, food, water and
accommaodation to ensure their health and hygiene sufficient for the nature of the intended voyage.

Repatriate sick, injured or distressed/shipwrecked employees to home port at owner’s cost and
meet al relevant medical attention bills and wages.

Ensure aformal employment agreement is in force before taking a ship to sea and make suitable
provisions for an employee to go ashore to seek advice or pursue a complaint.
Maintain arecord of employment and sea service and provide a copy to seafarer on request.

Make suitable arrangements and account for the body and effects of any employee who diesin the
course of avoyage, consistent with reasonable wishes of next-of-kin.

Remove or mark wreck that is hazardous to life, safe navigation or the marine environment.

B. M aster
Has operational control over safety of the ship and persons and cargo aboard at al times that ship
isin hiscare.

May remove a person from duties if considered to have reasonable grounds to believe they arein
any way endangering the ship, persons aboard or the environment.

Has authority over al persons aboard, including crew, passengers, supernumeraries and stowaways
for the safe and environmentally responsible operation of the ship.

Has authority to refuse permission to anyone other than authorised officials to come or remain
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aboard.

Has authority to detain or restrain anyone aboard that would affect the safety or good order and
discipline of the ship, using reasonable force as necessary, and a duty to hand over that person to
an appropriate authority as soon as practicable.

Responsible for compliance with requirements of Act, Regulations and Marine Orders.
Comply with directions and instructions of the Australian Maritime Safety Authority or other
authorised officials given under the Act, Regulations or Marine Orders.
Report hazards at sea and assist ships and persons in distress.

Crew/Employees

Take al practicable steps to ensure the safety of themselves and other persons on board, and the
safe and environmentally responsible operation of the ship.

Present asfit for duty and maintain fitness for duty at all stages throughout a voyage.
Comply with requirements of the Act, Regulations and Marine Orders.

General
All persons to hold relevant qualifications and/or documentation as required by the Act,
Regulations and Marine Orders and not misrepresent their qualifications.

All persons to comply with lawful requirements of the master to ensure safe and environmentally
responsible operation of the vessal.

All persons to comply with relevant inspection, investigation and audit requirements of the Act,
Regulations and Marine Orders.

All persons involved with consignment, loading, handling and stowing of cargoes to take al
practicable steps to prevent damage or hazard to the ship and persons on or around the ship, loss of
cargo or marine pollution by cargoes.

A ship designer or builder or marine surveyor to ensure vessel and its equipment complies with the
requirements of the Act, Regulations and Marine Orders.

The owner and master of a ship must not operate or take a ship to sea unless the ship is safe.
Reporting
Requirement to keep the official log book

All persons to comply with al relevant matters required to be reported in the Act, Regulations or
Marine Orders:
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‘ 8. REGULATIONS AND MARINE ORDERS

8.1 Most legidation provides for the making of subordinate legislation as a means
of enhancing the efficiency of operation. The primary legislation can be confined to
the governing principles and essential features of the |legislative regime, without the
distraction of administrative detail. Subordinate legislation provides the detailed
administrative requirements, particularly for matters that are expected to change
frequently, such as specific bodies of standards or administrative arrangements.
Subordinate legislation should not introduce significant matters of policy, significant
impacts on individual rights and liberties, offences where penalties are imprisonment
or finesin excess of $1,100, administrative penalties for regulatory offences or
procedural matter going to the essence of the legislative scheme.

8.2  The Navigation Act 1912 provides in s425(1) for the Governor-General to
make regulations prescribing all matters that are required or may be prescribed to give
effect to the Act. Various other provisions also enable regulations to be made for
specific purposes, which are listed in the attached table. There is some scope for these
matters to be consolidated with the matters specified in s 425(1) under more general
headings relating to the implementation of international conventions and safety in
general.

8.3 A particular feature of subordinate legislation in the Navigation Act 1912 is
the power for the Australian Maritime Safety Authority to make Marine Orders. This
system was adopted in 1980 as a means of expeditiously making changes to
regulations. The system has operated satisfactorily since its introduction and
represents a considerable improvement on the previous system of regulation making.
It would be impractical to implement and update the volume of convention based
rules and codes and other material for the management of ship safety and
environmental protection without the ability to make Marine Orders. The flexibility
available in Marine Orders enables the Authority to quickly adjust to changesin
technology and other devel opments affecting matters subject to regulation under the
Navigation Act 1912. Thereis strong and widespread support from stakeholders for
the retention of the Marine Orders system.®

84  Under s425(1AA), AMSA is empowered to make Marine Orders in respect of
any mattersin Parts I, 111, 1A, IV, V, VA, VB or XA for which regulations may be
made, other than in relation to setting rates of penalties. Apart from penalties, other
matters in the Act are capable of being regulated by Marine Orders. Marine Orders
must be tabled in Parliament as disallowable instruments and are subject to scrutiny
by Parliament. They are not valid until gazetted. There are currently 11 regulations
and 47 Marine Ordersin force.

8.5 AMSA publishes Marine Orders, which also are available on AMSA’s Internet
site, and copies can be obtained through subscription or purchase from Auslinfo.

8.6  TheAct presently contains a considerable amount of prescriptive detail. Much
of this detail, including appendices setting out the text of conventions, is to give effect
to a number of international conventions. In recent years, new Marine Orders have

8 | ndustry workshops, Melbourne 10 September 1999, Perth 20 September 1999 and Sydney
22 September 1999. Submission Nos 3, 7, 13, 16, 23, 31, 35 and 37



duplicated much of this detail, particularly as the requirements of international
instruments have evolved. The Act should be ssimplified by repeal of this duplication,
and its provisions confined to a clearer statement of the conventions, or parts of
conventions implemented by the Act. Details of these conventions can be identified in
Marine Orders.

Review of Marine Orders

8.7  AsMarine Orders aso have the effect of imposing obligations and compliance
costs on industry, it is appropriate that they aso be reviewed against the same criteria
as the requirements of the review of the Act. Thiswill ensure that the scope and
principles underlying the Marine Orders are consistent with the purpose of the
legislation and that there is no excess regulatory burden on industry. A process has
been established for the joint review of al Marine Orders by AMSA and the relevant
industry associations — the Australian Shipping Federation (ASF) and the Australian
Mines and Metals Association (AMMA), representing offshore vessel operators.

8.8  Thejoint review will apply the tests devel oped by the Navigation Act 1912
review team at Appendix A.4 to the Marine Orders, consistent with the Navigation
Act 1912 review terms of reference. The review of Marine Orders will be an on-going
activity with the purpose of testing whether Marine Orders are still necessary and
relevant to the objectives of the Act. It will also suggest ways to improve flexibility
for industry in complying with regulations, as far as is practicable and consistent with
international obligations.

8.9 Theaim of the Marine Orders review is to adopt the performance based
regulatory framework being proposed by the review of the Act. It seeksto remove as
far as practicable the prescriptive detail that can be provided in the form of guidance
notes or other reference material, rather than as mandatory requirements. There also
may be elementsin the Marine Orders that should be reflected in the primary
legidlation. For instance, the identification of duties by the review of various parties
in relation to ship safety and marine environment protection should be stated in the
Act.

8.10 The Marine Orders review process will allow more flexibility in compliance
with Marine Orders to be introduced as the IMO reviews and updates its conventions.
They will need to continue to provide for arrangements outside the detailed
reguirements of international conventions where these have equivalent or exemption
provisions. These arrangements would provide for the overall safety objective of the
convention to be met and for equivalents or exemptions to be subject to certain
specific conditions.

8.11 The Marine Orders review will continue after the review of the Act has
concluded. It isintended that its recommendations will be implemented in the
redrafting of Marine Orders using the established process of industry consultation that
allows relevant stakeholders to comment on changes before the Marine Order is
promulgated. Thisisin line with Commonwealth Government regulatory policy
which requires mandatory consultation with affected parties by all government
agencies in developing legislative and regulatory proposals.
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8.12 The Austraian Institute of Marine and Power Engineers and the MUA
expressed a strong interest in participating in the review of Marine Orders, with
particular interest in areas of crew qualifications, accommodation, medical fitness and
other matters relating to seafarer health and safety. The maritime unions already are
included in AMSA’s established consultative process.

8.13 Submissions have supported areview of Marine Orders. Severa submissions
commented that the content of Marine Ordersis very prescriptive and needs review to
assess the minimum requirements necessary to meet international standards and/or
reducing any specific local community needs. It was suggested improvements could
be made to Marine Orders by simply specifying references to recommended
standards, clarifying the general nature of the international conventions, removing
matters covered by aships' I1SM case, examining the continuing relevance of their
content and priority to align more closely with international standards, and identifying
matters that could be delegated to classification societies. A concern was expressed
about the flexibility AMSA has in introducing new Marine Orders that add to industry
costs. Submissions also supported fully involving industry and unionsin the review
processes.*

Recommendations;

14.  Thelegislation should continue to make provision for the Governor-General to
make regulations in relation to penalties and incident investigations, and for AMSA to
make Marine Orders on other matters.

15.  Theprimary legislation should deal with the broad principles and desired
outcomes, and other significant matters such as fees, and major offences or penalties.

16.  Marine Orders should continue to deal with the detailed technical
requirements of the legidation, including implementation of obligations under various
international conventions and maritime safety in general.

17.  Relevant codes of practice, standards or guidelines produced by the IMO, the
National Marine Safety Council or other national standard setting bodies should be
incorporated by reference into Marine Orders.

18. AMSA and the relevant industry associations should continue the review of
Marine Ordersin line with the review’ s proposed performance based regulatory
framework so they are consistent with the primary legislation.

19.  Marine Orders should continue to include the prescriptive elements of
international conventions that are mandatory, but should be framed to alow flexibility
within their exemption and equivalence provisions as provided for in the conventions.

8 submission Nos 3, 7, 10, 11, 16, 17, 21, 30, 31 and 38
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Table5.1: NAVIGATION ACT 1912 - PROVISIONS ENABLING MAKING OF
REGULATIONS

SECTION PROVISION
15 Quadlifications of masters, officers and seamen.
124 Medical examination of, and issue of certificates of fitness to masters,
seamen and persons proposing to engage.
134 Medical Examination (Seafarers) Convention 1946
136 Accommodation.
163A Relief and maintenance of distressed seamen.
186D Pilotage.
190B Ship construction, surveys etc.
191 Regulations to give effect to the Safety Convention
171(6) Signing of entriesin ship’s official log book
172A(2) Manner and time of reporting the making of an entry in the official log
book in relation to an occurrence.
186C Qualifications of pilots.
190AB(2) | Manner in which survey information will be published.
192B Carrying on a ship of stability information.
192C Ensuring nuclear ships do not cause unreasonable radiation
193(3) Exempting a ship from survey.
206 Testing watertight doors
206P Extension of certificates.
215 Life-saving and fire prevention.
220 Load lines
224(4) Circumstances in which Australian load line certificate may be cancelled
or extended.
229 Signals of distress and urgency and their misuse.
231F Radio ingtallations
232 Compasses
240 Container Convention
253A Carriage of dangerous goods.
257 Stowing and Carriage of cargo.
258 Measures to be observed for the prevention of collisions and use of on
ships of lights and signals.
267A Regulations of Annex | of MARPOL
267P Regulation 13 of Annex Il of MARPOL.
267ZC Regulations 1 to 6 of Annex |11 of MARPOL.
267ZF Regulations 3 and 11 of Annex IV of MARPOL
269E Area of sea as a prescribed area.
269H Position report or deviation report is to include prescribed information.
270 Passenger trade.
283A Special purpose ships or special personne.
283D Offshore industry vessels
283 E Offshore industry mobile units.
329C(2) Salvage operations conducted by the government.
386J Approvals by the Authority.
424(9) Membership and operation of Marine Council.
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9. JURISDICTION

9.1 A number of jurisdiction issues need to be addressed in clarifying the extent of
the Act’s safety regulation regime. These relate to Australia’ s powers under
international law to regulate ships, the delineation between Commonweslth and State
regulatory regimes, and the interaction between the Navigation Act 1912 and related
legidation.

I nternational Jurisdiction

9.2 International law defines the navigational rights of shipsin territorial waters
and on the high seas and their obligations concerning ship safety and marine
environment protection. The United Nations Law of the Sea Convention 1982
(UNCLOS) isthe principa international instrument that defines the rights and duties
of countriesin relation to navigation of the sea and exploitation of its resources. Asa
signatory to the convention, Australia has a duty to give effect to its provisionsin
domestic law.

9.3  Submissionsto the review have endorsed the approach taken by the UNCLOS
convention which makes the Flag State primarily responsible for ensuring ships
registered under its flag conform to generally accepted international safety and
environment protection standards.®’

9.4  However, the industry also recognises that many Flag States have not been as
diligent as Australiain implementing and enforcing international safety standards for
ships registered under their flags. There were no submissions to the review opposing
the need for a strong Port State Control regime and industry supports Australia
continuing to pursue an active Port State role involving inspection of foreign ships
visiting Australian ports to ensure that they:
- hold required certificates attesting to the ship’ s seaworthiness,

have operationally effective on-board safety equipment and procedures,

are transporting, storing and handling marine cargoes in a safe and environmentally

responsible manner; and

have crew members that are appropriately qualified and can fulfil their duties.

9.5 Thereview hasidentified situations where foreign vessels operate within
Australia s claimed waters but do not visit an Australian port and presently are not
subject to Port State Control inspections. These include ships:
- transiting Australia sterritorial sea, including environmentally sensitive areas
such as the Great Barrier Resf,
conducting ship-to-ship transfers at sea or operating in the offshore oil and gas
industry, including outside Australia’ s territorial sea but within the Exclusive
Economic Zone (EEZ), and
non-convention sized vessels in the offshore petroleum industry.

9.6 A number of submissions supported the observation that some ships are not
effectively regulated at present and proposed that standards should apply equally to all

8 Submission Nos 1, 11, 13, 16, 17, 20, 26, 35, 37, 44, and industry workshopsin Melbourne
10 September 1999 and Sydney 22 September 1999
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vesselsin Australian waters, both Australian and foreign ships, both to improve safety
and environment protection outcomes and to minimise competitive advantages
obtained by sub-standard foreign ships.®

9.7  Thereview proposes that national shipping legislation should aim to make full
use of Australia s authority under international law to regulate ship safety and marine
environment protection in relation to all vesselsin the territorial seaand EEZ. Advice
from the Attorney-General’ s Department suggests that thisis essentially being
achieved in the Navigation Act 1912.%°

9.8  The review notes with concern that this till leaves gapsin Australia’s ability
to effectively regulate some shipping operations within the EEZ, in part due to the
constraints of international agreements on jurisdiction. One approach would be to
pursue these matters at the international level for appropriate amendments to
UNCLOS and shipping conventions that would enable a coastal state to take
appropriate action to protect its marine environment by ensuring all foreign ships
operating within its jurisdiction comply with the agreed minimum international safety
and environmental protection standards.

9.9 Inrecommending this approach, the review notes that it would involve
possible implications for the right of innocent passage and the free movement of
ships. Considerable care will need to be taken to ensure that it is clear the proposed
amendments are solely related to improving compliance with internationally agreed
standards, and are not associated with economic regulation or trade issues. In view of
the diplomatic and related processes involved in amending conventions, it should be
recognised that this process would not yield quick solutions to the problems of
unregulated and substandard ships.

9.10 Intheinterim, the review considers that the Department of Transport and
Regional Services should explore further with the Attorney-General’ s Department
whether there are any additional avenues for extending shipping legislation to fill
these gaps. Examples could be the declaration of roadsteads for ship to ship transfers
or the redefinition of the term “port” to include offshore installations. Similarly, the
US Coast Guard regulates ship to ship transfersin the US oil import industry between
12 and 200 nm and in designated lighterage zones up to 60 nm from the coast.®

Commonwealth/State Jurisdiction

9.11 Industry submissions generally supported the Australian Transport Council
(ATC) recommendation that the Commonwealth should have clearer jurisdictional
responsibility over Australian flag trading vessels over 500 gross tonnes voyaging
overseas or on coastal routes and all foreign flag trading vessels in Australian waters.

9.12 The question has been raised whether this division of Commonwealth/State
responsibility should be extended to other types of vessels of 500 GT or more,
including fishing vessels, larger recreational craft and ships engaged in the offshore
oil and gas industry. These vessels are excluded from the Commonwealth’ s regul atory

8 For example, Submission Nos 6, 20, 29 and 35
8 Attorney-General’s Department, advice 8 February 2000
% Committee on Oil Spill Risks from Tank Vessel Lightering (1998)
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regime unless they are afishing fleet support vessel or fishing vessel proceeding on an
overseas voyage, or a declaration is made for the vessel to come under the
Commonwealth regime under s8A, 8AA or 8AB of the Navigation Act 1912.

9.13 The Attorney-General’s Department has advised that the Commonwealth has
constitutional power to comprehensively regulate all vessels beyond the low water
mark.* Under the Offshore Constitutional Settlement, State and Northern Territory
governments have been given power to exercise control over ships in the adjacent
territorial seawithin 3 nautical miles. Consistent division of responsibility between
Commonwealth/State regulatory regimes for all types of vessels, based on tonnage,
would be more readily understood by industry. However, given the current division
of responsibilities under the Offshore Constitutional Settlement, such a proposal
would need to be progressed in the longer term through ATC and the Council of
Australian Governments (COAG) processes.

9.14 ATC should be asked to consider extending its decision to re-base the
Commonwealth’ s jurisdiction in relation to trading ships of 500 GT and over to
fishing and offshore vessels of the same tonnage. The current arrangements (including
the agreed amendments for trading ships as approved by ATC) should be reflected in
Commonwealth shipping law until ATC has considered the matter.

9.15 Thereview notes that a number of its recommendations will affect State and
Territory responsibilities. State and Territory authorities have raised concerns about
the possible range of impacts on their jurisdiction, functions and resources, as noted in
subsequent chapters. These matters will require substantial consultations with the
States and Northern Territory. All such matters affecting jurisdiction should be
examined comprehensively and a single set of recommendations made to the
Australian Transport Council for consideration.

I nteraction of Navigation Act and Occupational Health and Safety L egislation

9.16 The Occupational Health and Safety (Maritime Industry) Act 1993 (the OH& S
(M1) Act) refers to the Navigation Act 1912 to define its coverage of Australian ships
to which Part 11 of the Navigation Act 1912 applies. The Department of Employment,
Workplace Relations and Small Business (DEWRSB) has responsibility for
occupational health and safety policy in industry generally and administers the OH& S
(MI) Act. AMSA performs the inspectorate function under the OH& S(MI) Act.
AMSA aso relies on Marine Orders made under the Navigation Act 1912 to facilitate
implementation of regulatory matters rather than use the more complex regulation
making power under the OH& S (MI) Act.

9.17 The Seafarers Safety, Rehabilitation and Compensation Authority, an agency
in the DEWRSB portfolio, stressed the need for the regulatory environment for ships
to be consistent with modern regulatory practice in occupational health and safety as
adopted by the OH& S (M) Act.** Thisis based on the concept of duty of care of the
employer to provide a safe system of work and the employee to work safely.
NOGSAC also supported the concept that shipping legislation should reflect

% Attorney-General’s Department, advice 8 February 2000
% Submission No. 28
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community expectations that Australian workers should have broadly comparable
OH& S standards across industry sectors, and recommended that the revised Act
should remove any ambiguities in jurisdiction or replace the OHS(MI) Act.*

9.18 The current highly prescriptive regulatory framework in the Navigation Act
1912 operates differently from the duty of care regime adopted by the OH& S (M1)
Act. AMSA has raised the difficulty involved in reconciling these two regulatory
philosophiesin its role as regulatory authority under the Navigation Act 1912 and
providing the inspectorate under the OH& S (MI) Act.

9.19 TheOH&S (MI) Act establishes a series of general duties and provides a
framework of workplace participation in standard setting and enforcement,
complemented by codes of practice aimed at the prevention of workplace injury and
disease. This contrasts with the reactive and adversarial role required of AMSA as
the safety regulator under the Navigation Act 1912, which relies on inspection to
determine non-compliance with pre-set standards, prosecution and compulsion by
sanctions.

9.20 The proposed performance based approach for the Navigation Act 1912 will
provide a basis for better interaction with the Occupational Health and Safety
(Maritime Industry) Act 1993. Thereis potential in the longer term to incorporate
occupationa health and safety duties and responsibilities into the overall safety
management concept of the proposed regulatory framework for the Navigation Act
1912. Thiswould obviate the need for separate occupationa health and safety
legislation for the maritime industry and encourage incorporation of these
responsibilities within the ship safety systems culture, consistent with the
requirements of the ISM Code.

9.21 Alternatively, with the transition to a company based employment regime, it is
questionable whether there is a need for separate treatment of seafarers from other
industry employees. One option could be for the OSH (MI) Act and associated
workers compensation scheme to be absorbed into state based schemes, with seafarers
treated in the same way as other employees, and residual aspects of safe operations
could be dealt with under the proposed safety management systems approach of the
revised Navigation Act 1912.

9.22 Industry views on the need to continue shipping specific OH& S and workers
compensation legidation are divided, with some preferring integration with State
based schemes and others wishing to continue the shipping industry scheme, in order
to prevent forum shopping among different State schemes.” The Seafarers Safety,
Rehabilitation and Compensation Authority indicated it welcomes debate on the
impact of the proposed revisions on the statutory functions and operation of the
Authority, and wished to be involved in consideration of any proposals impacting on
the future administration of maritime industry occupational health and safety.*® The
Maritime Union of Australiaindicated it was strongly opposed to any proposal to

% Submission No. 40
% | ndustry workshops, Melbourne 10 September 1999 and Sydney 22 September 1999; Shipping
Reform Group (1997)
% Submission No. 72
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incorporate the OH& S (MI) Act and associated workers compensation schemes into
state based schemes, which would fragment an effective national system.*

9.23 The Department of Employment, Workplace Relations and Small Business
advised that it is working with the States to develop model legislation to address cross
border forum shopping in State based workers compensation schemes, by prescribing
the “home” State of an employee. Draft legidlation is expected to be available for
consideration in June 2000.%” Until the legislation is introduced, it is likely that the
shipping industry will prefer to retain an industry-specific workers compensation
scheme.

9.24 The review agrees that until industry has the opportunity to assess the
outcomes of this review and the implementation of the model legislation to prevent
cross-border forum shopping, the current OH& S and Seacare schemes should remain
in place. In the longer term, the need for continuation of separate maritime OH& S and
worker’s compensation legislation should be discussed between the Department of
Transport and Regional Services and the Department of Employment, Workplace
Relations and Small Business, the industry and other stakeholders.

% Submission No. 74
" Communications, DEWRSB 15 May 2000
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Recommendations

20.  Shipping legidation should continue to support Australia’s strong adherence
to Flag State responsibilities and an active Port State Control program consistent with
international obligations.

21.  Austraiashould make full use of its authority under international law to

regul ate safety and marine environment protection in relation to vessels operating in
or transiting the territorial sea and Exclusive Economic Zone which currently are not
subject to Australia’ s Port State Control regime. The Department of Transport and
Regional Services should explore further with the Attorney-General’ s Department
whether there are any additional legislative avenues for extending shipping legislation
to fill existing gapsin coverage of shipping operationsin Australian waters.

22.  Austraiashould seek international support to amend the provisions of
UNCLOS and relevant international conventions that would enable a coastal state to
take appropriate action to protect its marine environment by ensuring all shipping
within its claimed jurisdiction complies with agreed international standards.

23.  The Department of Transport and Regional Services should consult with the
States and Northern Territory through the Australian Transport Council on the need to
bring non-trading vessels over 500GT within the Commonwealth’s jurisdiction for
vessel safety regulation.

24.  The Department of Transport and Regional Services should consult with the
Department of Employment, Workplace Relations and Small Business and the
industry about the longer term need to continue separate Occupational Health and
Safety legidation for the maritime industry.
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SAFETY AND ENVIRONMENT PROTECTION

‘ 10. SAFETY AND ENVIRONMENTAL PROTECTION REGULATION

10.1 The safety of avessel, and consequent protection of the marine environment,
depends on arange of factors covering the vessel itself and its operation. These can
broadly be categorised into matters affecting (i) the vessel and its equipment, (ii) the
crew, (iii) the cargo, and (iv) navigation.

10.2 Most nations have considered it necessary to regulate the standards of
construction, maintenance, safe loading, crewing and operation of ships. The purpose
of thisregulation is to ensure the safety of ships, their cargoes and crews and
protection of the marine environment from shipping-related pollution incidents.

10.3  Shipswhich do not comply with appropriate standards for vessel safety and
crew competence pose a substantial risk to life, property and the environment.
Pollution damage from shipping incidents can aso adversely affect other marine
based industries. The costs to industry of compliance with these regulations needs to
be weighed against the potential costs to the community, the crews, shippers and the
shipping industry in the event of a shipping incident. These latter costs, particularly if
they involve significant pollution or loss of life, would far outweigh the costs of
compliance.

I nter national Conventions

10.4 Regulations provide for the application of the following International
Maritime Organisation conventions concerning safety:

International Convention for Standards of Training, Certification and
Watchkeeping for Seafarers 1978 (STCW)

International Convention on Load Lines, 1966 Load Lines (LL)

International Convention for the Safety of Life at Sea 1974 (SOLAYS),
including adoption of the ISM Code.

Convention on the International Regulations for Preventing Collisions at Sea,
1972 (COLREGS)

International Convention for Safe Containers, 1972 (CSC)

10.5 A number of International Labour Organisation conventions ratified by
Australia also contribute to safety at sea:

7. Minimum Age (Sea) 1920

15. Minimum Age (Trimmers and Stokers) 1921

16. Medical Examination of Y oung Persons (Sea) 1921

27. Marking of Weight (Packages Transported by Vessels) 1929
57. Hours of Work and Manning (Sea) 1936

58. Minimum Age (Sea) (Revised) 1936

73. Medical Examination (Seafarers) 1946

76. Wages, Hours of Work and Manning (Sea) 1946

92. Accommodation of Crews (Revised) 1949
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93. Wages, Hours of Work and Manning (Sea) (Revised) 1949
109. Wages, Hours of Work and Manning (Sea)(Revised) 1958
133. Accommodation of Crews (Supplementary Provisions) 1970
137. Dock Work 1973

10.6 In many cases the provisions of these conventions are not explicitly given
effect in the Act. They are often implemented through provisions that pre-existed the
conventions but which were considered sufficient to demonstrate compliance with the
conventions in national law. There is as aresult some duplication of requirements and
some lack of clarity. The legislation should apply relevant parts of conventions by
direct reference to the conventions. The legisation should also make provision for
regulations and Marine Orders to be made giving effect to amendments to
conventions and associated resolutions of IMO.

Seaworthiness and Substandard Ships

10.7 A centra tenet of safety regulation is that an owner and master have a duty to
ensure that a ship does not put to sea unless it is seaworthy in every respect for the
nature of the voyage it is embarking upon.

10.8 Inthe Navigation Act 1912, currently Division 3, Unseaworthy and
Substandard Ships, requires in section 207(1) that all ships must be “seaworthy”.
Thisis defined as meaning that the ship “isin afit state as to condition of hull and
equipment, boilers and machinery, stowage of ballast or cargo, number and
qualifications of the crew including officers and in every other respect to encounter
the ordinary perils of the voyage then entered upon.” The ship also must not be
overloaded.

10.9  Section 207(2) provides that a ship is deemed to be seaworthy if its condition
and equipment correspond substantially to the particulars on the certificates issued
under the SOLAS convention.

10.10 Section 207A aso defines a“substandard” ship as a ship that is seaworthy but
“conditions on board the ship are clearly hazardous to safety or health”. Vessels
which seriously breach the provisions of Marine Orders Part 11, Substandard Ships,
which implements the spirit of ILO 147 Merchant Shipping (Minimum Standards)
Convention, may aso be detained if considered to be substandard.

10.11 The requirement for all shipsto be seaworthy should be emphasised as the
basic test for the safety and pollution prevention requirements of the Act. The
concept of “seaworthiness” should be broadened to encompass conditions on board
the ship where these are hazardous to the safety and health of the crew or other
persons aboard, in a similar manner to the matters currently covered by the Act’s
definition of “substandard”. A “seaworthy” ship should comply with all relevant
international conventions which are to be listed in the legisation.

Safety M anagement Systems

10.12 A targeted regulatory approach plays an important role in ensuring the safety
of shipping. Systems that promote shared commitment, responsibility and
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accountability for safety by all stakeholders can produce both better safety outcomes
and greater flexibility and efficiency than prescriptive regulatory approaches. A
modern safety regulatory system promotes accountability for safety underpinned by a
culture and acceptance of responsibility for safe outcomes throughout the shipping
operation.

10.13 Achievement of appropriate standards of safety in ship operations requires a
safety consciousness in both shore based and ship based management and staff.
Acceptance of responsibility for safety within an organisation leads to higher levels of
safety performance than can be achieved by external prescription and inspection, as
well as offering potential for the organisation to be more efficient by reducing lost
time and costs of incidents.

10.14 In addition, the safety regulators require the authority to have appropriate
auditing and enforcement systems in place to give effect to Australia’s obligations
under international conventions covering safe operational matters. The International
Convention for the Safety of Life at Sea (SOLAS) 1974 is the primary international
convention covering the safe operation of ships. In particular, Chapter X of SOLAS
implements the International Management Code for the Safe Operation of Ships and
for Pollution Prevention (the ISM Code).

10.15 ThelSM Codeisaimed at promoting the development of a safety culture both
ashore and at sea. It provides for the essential responsibilities and accountabilities of
shore-based management, as well as providing for a crew to play an active and central
role in the safety management of their ships. Thisincludes ensuring that a vessel has a
valid Safety Management Certificate issued by a competent body and a copy of the
shipowner/operator’s Document of Compliance. The Safety Management System
should include al relevant documentation of safety and environmental policies,
instructions and procedures, defined levels of authority and communications between
ship and shore, reporting and emergency response procedures and audit and
management reviews procedures. Relevant ship’s personnel are required to be aware
of their responsibilities and duties under the Safety Management System.

10.16 Under Regulation 2 of Chapter IX of SOLAS, the ISM Code came into effect
for passenger ships, including high—speed passenger craft, and oil tankers, chemical
tankers, gas carriers bulk carriers and cargo high-speed craft of 500 gross tonnage and
over by 1 July 1998. Other cargo ships and mobile offshore drilling units of 500
gross tonnage and over are to comply with the ISM Code by 1 July 2002.

10.17 AMSA surveyors conduct port state control inspections against a ship’s safety
documentation, as well audits of the shipowner/operator’ s Safety Management
System procedures. Where there are defects found in compliance with the
regquirements of the ISM Code, AMSA engages in an escalating program of
inspections, which may result in ship detention and targeting of other ships owned by
the same company for inspections.®

10.18 ThelSM Code s currently implemented by Marine Order 58 made under s191
of the Navigation Act 1912. MO Part 58 applies to Australian registered ships and
foreign flag ships that are in Australia’ s territorial waters.

% AMSA Marine Notice 8/1997
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10.19 The adoption of safety management systems is consistent with the
performance based approach proposed by the review. Given the importance of the
safety management systems approach as a principal means of achieving the objective
for safety and environment protection, the primary legislation should explicitly apply
the ISM Code requirements of SOLAS as Australian law. Shipping legislation should
point to the duties of ship owners and operators to develop safety management
systems consistent with the Code and provide for effective auditing of compliance and
more flexible enforcement responses to cases of non-compliance.

Harmonisation with State and Territory safety regulation

10.20 The Uniform Shipping Laws (USL) Code was first developed in 1979 as a
means of improving harmonisation of marine safety administration across State,
Northern Territory and Commonwealth jurisdictions. It promulgates an agreed set of
standards as the basis for uniform legislation across jurisdictions relating to the
survey, manning and operation of commercial vesselsin Australia. At the federal
level, it is applied by AMSA to commercial vessels to which the international safety
conventions do not apply. Generally these are vessels under 500 GT, to the extent that
they currently come within the Commonwealth’s jurisdiction.

10.21 Section 427 of the Act provides for the Minister to make declarations,
published by order in the Gazette, that the provisions in the order are the provisions of
the Uniform Shipping Laws (USL) Code or variations to that Code, as determined by
the Australian Transport Advisory Council (ATAC) from timeto time. The purpose
of this provision is to provide aformal means of identifying the currently agreed
standards for reference by Commonwealth and State/Territory legislation.

10.22 The ATAC isthe former title of the Council of Commonwealth, State and
Northern Territory Ministers responsible for transport matters, including ports and
marine affairs. It has been known as the Australian Transport Council (ATC) since
1993.

10.23 The provisions of the Code do not have the force of law except to the extent
that they are adopted in Commonwealth, State or Territory legidation. In practice, the
Code and its subsequent amendments have been adopted over time in various ways by
the different jurisdictions, to the extent that significant variations now exist in the

legal requirements across the various jurisdictions. The USL Code also has been
criticised as being highly prescriptive and lacking the flexibility and responsiveness
necessary to meet the needs of modern shipping regulation.*

10.24 The National Marine Safety Committee'® has been developing an alternative
approach to harmonised marine regulation, which is expected to replace the USL
Code in due course. The Committee proposes to publish a National Standard for
Commercial Vessels (NSCV). The NSCV will reflect modern safety management

% Thompson Clarke Shipping Pty Ltd (1995) Review of Maritime Safety Arrangementsin Australia
100 The NM SC was established by ATC under an Intergovernmental Agreement signed by the Prime
Minister, Premiers and the Chief Minister of the Northern Territory in 1997. A high priority of the
agreement was the revision of the USL Code to ensure technical standards remain relevant in the light
of changesin technology and safety regulation and management practices. Since 4 April 2000 the
NMSC and the Marine and Ports Group of ATC were consolidated into a single sea transport group
called the Australian Maritime Group
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principles, providing for innovation in design and promoting consistency across
jurisdictions. Development of the NSCV is expected to be substantially completed by
early 2002, when it will be submitted to the Australian Transport Council.

10.25 The proposed performance based approach of the NSCV is consistent with the
model for safety regulation proposed for revision of the Navigation Act 1912. Itis
also consistent with the direction of modern safety regulatory thinking and the 1997
Intergovernmental Agreement for facilitating harmonised application of safety
standards across Commonwealth and State/Territory jurisdictions.’™*

10.26 The National Marine Safety Committee submitted that the revised legislation
should continue to provide for the Minister to gazette revisions to the USL Code
and/or any other standard, code, or guidance material as determined by the ATC.**

10.27 Commonwealth shipping legislation should continue to provide for safety
regulation of non-convention size vessels within Commonwealth jurisdiction. The
legislation should aso continue to provide for the Commonwealth to gazette any
necessary standards or guidelines for vessel safety as agreed by Commonwealth, State
and Territory Ministers, to readily identify harmonised standards consistent across all
national, State and Territory jurisdictions.

191 Council of Australian Governments (1997) Intergovernmental Agreement for a National Marine
Safety Regulatory Regime
102 gybmission No. 63
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Recommendations

25.  Thelegidation should apply relevant parts of international maritime safety
conventions by direct reference to the conventions, and make provision for
regulations to give effect to conventions, amendments and resol utions associated with
the conventions.

26.  Thelegidation should continue to prohibit the taking to sea of an unseaworthy
ship, and require al owners, operators and masters to ensure that a ship is seaworthy
in all respects for its intended voyage.

27.  The concept of “seaworthiness’” should include the conditions on board which
affect the safety and health of the crew.

28. A seaworthy ship should comply with al relevant international conventions as
listed in the Act.

29.  Thelegidation should explicitly apply the ISM Code requirements of SOLAS
as Australian law and point to the duties of ship owners and operators to develop
safety management systems consistent with the Code.

30.  Shipping legislation should continue to provide for consistency and
harmonisation of standards with the States and Territories for both convention and
non-convention sized vessels under the Uniform Shipping Laws Code or the proposed
National Standard for Commercial Vessels.

31.  Commonweslth shipping legislation should continue to provide for the
Minister to gazette revisions to the Uniform Shipping Laws Code and/or any other
standard, code, or guidance material as determined by the Australian Transport
Council.
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‘ 11. CREWSAND QUALIFICATIONS

11.1 A ship’screw isrecognised as being an integral part of the safe operation of a
ship. Standards for training, qualifications and certification are considered an
essential means of minimising risk to both the crew (occupational health and safety)
and to the safety of the whole vessel and its cargo. Different competency standards
arerequired for deck and engineering officers and crews. International conventions
state that no master or officer shall be engaged to perform duties at sea unless they
hold proper certificates. They also specify the basic requirements for granting
certificates including minimum age, health and fitness, basic experience and required
examinations. They aso provide for port state inspection to include crew competency
and minimum manning requirements and proscribe penalties for breaches of the
conventions.

11.2 Attention at the international level has focused on improving observance of
international standards relating to crew qualifications and crewing levels, safe
shipboard operations, and ensuring that working and living conditions on board ship
do not threaten the safety and health of the crew. Thereis also agreater focus on the
human dimensions of accidents, particularly the effects of fatigue and other “fitness
for duty” factors.

Standards of Training, Certification and Watchkeeping

11.3 The International Convention on Standards of Training, Certification and
Watchkeeping for Seafarers (STCW) 1978, as revised by the 1995 Convention, is
aimed at promoting safety of life and property at sea and the protection of the marine
environment through the establishment of commonly agreed international standards of
training, certification and watchkeeping for seafarers.

11.4 Partiesto the 1978 Convention are required to certify that its seafarers meet
the Convention’s requirements for service at sea, including minimum age, medical
fitness, training, qualifications and examinations. The 1995 amendments, revise the
original convention and adopt measures aimed at the application of uniform standards
by ratifying States, which are required to lodge with the IMO detailed advice of the
national training and certification measures adopted to comply with its requirements.
STCW 1995 aso adopted the STCW Code which provides for technical regulations
for its implementation, including enhanced procedures for exercise of port State
control allowing intervention where deficiencies are deemed to endanger life,
property or the environment.

11.5 The Navigation Act 1912 does not expressly give effect to the STCW
Convention. However, Division 3 of Part Il covers qualifications of masters, officers
and seamen. It providesin section 15 for the making of regulations which “may
include conditions as to age, character, health, nationality, citizenship or residence”.
Section 16 prohibits persons falsely representing themselves as qualified seafarers and
persons employing another person as a seafarer if the latter is not qualified.

11.6 Section 17 requires production of seafaring qualifications when demanded by
a“proper authority”. The latter is defined as a superintendent appointed under the
Navigation Act 1912 or a person with similar powers and duties as a superintendent
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under the law of another country of a diplomatic representative of Australia or another
country.

11.7 Marine Orders Part 3, Seagoing Qualifications, expressly implements the
STCW 1995. It specifies the standards of competence to be attained and other
conditions to be satisfied by a person in order to qualify as a master, officer or seaman
in accordance with the Convention.

11.8 The Marine Order also reflects elements specific to the Australian shipping
industry originating in the crewing reforms of the late 1980s.*°* Consistent with
overseas practice, the reforms involved multiskilling, broadbanding of jobs, greater
team work, improved career opportunities and breaking down social barriers between
crew members. The adoption of these concepts was viewed as fundamental to
improving the efficiency of the industry and contributed to the reduction in the
average crew size on Australian flag ships from 28 in the mid 1980s to 18 by the early
1990s"**. This built upon the reform program initiated by the 1982 Report,
Revitalisation of Australian Shipping, by the late Sir John Crawford, that saw crew
sizes on new ships lowered from 33 to 26 on bulkcarriers and 37 to 29 on coastal
tankers.

11.9 Marine Orders Part 3 includes requirements for the training of the category of
‘integrated rating’ who is capable of working both on deck and in the engineroom and
therefore requires competencies in both areas of ship operation. While the integrated
rating concept is within the discretion afforded to maritime administrations in the
implementation of the STCW Convention, it is not a category specifically recognised
by the STCW regime. The Marine Order also spells out in some detail the career
paths for deck and engineer officers.

11.10 The introduction of these crewing reforms was regarded by the industry at the
time as “the most radical change in ship manning arrangements in Australia’s
maritime history”.*® Shipping industry and maritime union representatives support
the retention of these elementsin the regulation of crew qualifications. There was
general support for agreater degree of prescription in this areato underpin the
continuation of these crewing initiatives'®, albeit with different views as to how this
might be achieved. Crew qualifications are seen as an important means of achieving
safety outcomes. Concern was expressed by a number of submissions that safety
aspects of the regulation are confused with industrial matters by the current placement
of the crew qualification provisionsin Part 11 of the Act, and there was support for
regrouping these provisions with other safety matters.*”’

11.11 Submissions from the offshore petroleum industry suggested that removal of
prescriptive qualification requirements would provide a significant efficiency gain for
the industry by allowing for more flexibility in the use of staff on-board offshore
facilities. Use of a safety case approach would allow an operator to demonstrate that

198 Maritime Industry Development Committee Report, Moving Ahead, AGPS, Canberra, October
1986, page 9

1%% Bureau of Industry Economics Research Report 68, International Performance Indicators: Coastal
Shipping 1995, AGPS, Canberra, July 1995, page 11

105 A ustralian National Maritime Association, Australian Shi pping Structure, History and Future,
ANMA, Melbourne, 1989, page 117

198 | ndustry workshops, Melbourne 10 September 1999, Sydney 22 September 1999 and Submission
No 48

197 | ndustry workshops, Melbourne 10 September 1999, Sydney 22 September 1999 and Submission
No 38
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all persons responsible for safe shipping operations are fully competent.'® This issue
is discussed further in Chapter 18.

11.12 The Australian Maritime College indicated its ability to compete in the
international training market is restricted by a prescriptive approach to training and
qualification requirements in Marine Orders. The College is concerned that only
minimal amounts of prior learning overseas is recognised by AMSA and that training
in partnership with an overseas education provider can only be done with a minimal
amount of the course being conducted overseas. It argues that aless prescriptive,
interventionist and restrictive approach would facilitate export of its education
services.'®

11.13 Under the 1995 amendments to the STCW Convention, Parties to the
Convention are required to provide detailed information to the IMO concerning
administrative measures taken to ensure compliance with the Convention. This
information is used by the Maritime Safety Committee (MSC), IMO's senior technical
body, to identify Parties that are able to demonstrate that they can give full and
complete effect to the Convention. Other Parties will then be able to accept that
certificates issued by these Parties are in compliance with the Convention. This
regulation is regarded internationally as particularly important, because it means that
Governments have to establish that they have the administrative, training and
certification resources necessary to implement the Convention. No such proof was
required in the original Convention, leading to complaints that standards differed
widely from country to country and certificates could therefore not aways be relied
on.

11.14 AMSA maintainsthat it is unable to guarantee the course content and quality
of training conducted in overseas institutions or the quality of prior learning acquired
overseas. Consequently, it is concerned that it would not be in a position to
demonstrate compliance with the convention if it approved training leading to the
issuing of Australian certificates of competency where there is a significant reliance
on overseas training institutions and experience. The validity of any Australian
certificates of competency issued under such circumstances would be open to
question.

11.15 AMSA aso argues that issuing such certificates is likely to undermine
international confidence in all Australian maritime certificates, which presently have a
high standing internationally. This would disadvantage Australian seafarers wishing

to work overseas and would be a constraint on the competitiveness of businesses
wishing to employ seafarers holding Australian certificates, as their ships may be held
up under foreign Port State Control inspections.

11.16 The review agreesthat Australia has an obligation to ensure that its procedures
for issuing certificates of competency and approving training of seafarers are
consistent with STCW requirements, and that AMSA should not approve measures
that undermine the integrity of our current systems. Nevertheless, other progressive
professions in Australia have processes for assessing and recognising suitable
overseas |learning and qualifications. It would be consistent with the concept of

108 5ybmission No 36, and industry workshop Perth 20 September 1999 and Perth 14 April 2000
109 5ybmission No 30
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performance based regulation that AMSA and the AM C expl ore mechanisms adopted
by other industries as part of AMSA’sreview of the details of Marine Orders. This
may offer away forward that reduces any disadvantage to the AMC from the current
system of certification, while not undermining its integrity and the benefits to all
holders of Australian certificates and their employers. The present requirements for
achieving Australian certification does not prevent the College from competing in the
international market to provide STCW compliant training leading to the issue of
maritime certificates by the respective overseas authorities.

11.17 The Department of Agriculture, Fisheries and Forestry, Australia supported in
principle that Australia should ratify the related STCW-F Convention , noting that the
IMO Flag State Implementation Sub-Committee at its Eighth Session in January 2000
called for States to ratify it along with the Torremolinos Convention.*

11.18 STCW-F, the International Convention on Standards of Training, Certification
and Watchkeeping for Fishing Vessal Personnel (STCW-F), 1995 is the first attempt
to make standards of safety for crews of fishing vessels mandatory. The Convention
will apply to crews of seagoing fishing vessels generally of 24 metresin length and
above. To date only 2 nations have accepted the convention and it has not yet entered
into force internationally.

11.19 Itwasoriginaly intended that requirements for crews on fishing vessels
should be developed as a Protocol to the main STCW Convention, but after careful
consideration, IMO members agreed that it would be better to adopt a completely
separate Convention. Previously efforts to improve the training, certification and
watchkeeping standards of fishing vessels personnel have been adopted as
recommendations in Assembly resolutions and the Document for Guidance on
Fishermens Training and Certification produced jointly by IMO and the Food and
Agriculture Organization (FAO) and the International Labour Organization (ILO).

11.20 Adoption of STCW-F would be consistent with the proposal to adopt the
Torremolinos Convention dealing with fishing vessel standards (see Chapter 14),
reflecting that some fishing vessels on international voyages come within the
Commonwealth’ s jurisdiction. It would be appropriate for the legislation to reflect
agreed international standards designed to address the specific circumstances of
fishing vessel operations.

11.21 The replacement to the Navigation Act 1912 should refer specificaly to
STCW 1995 in the part of the Act calling up a consolidated list of international
conventions being implemented by the Act. The regulation making power also should
reflect the requirements to fully implement the Convention. The proposed statement
of duties requires shipowners, operators and masters to engage only appropriately
qualified crew and seafarers to maintain the required certificates of competency and
not to misrepresent their level of qualifications. Shipping legislation should also refer
to the STCW-F convention if and when Australia has accepted the convention.
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Minimum Age

11.22 Some kinds of work at sea may fall into the category of “work likely to
jeopardise the health, safety or morals’ for which a minimum age of 18 yearsis
normally considered appropriate, athough in some circumstances lower ages may be
acceptable. ILO Convention No 7 Minimum Age (Sea) 1920 requires children under
14 years not to be employed or to work on any ship engaged in maritime navigation.
ILO Convention No. 58, Minimum Age (Sed) (Revised) 1936 requires persons
employed on ships to be 15 years and over.

11.23 These requirements are implemented in Australia through section 48A of the
Navigation Act 1912, which provides that a person shall not engage another for
service at sea unless the latter is of the minimum age specified by regulations.

11.24 Marine Orders Part 53, Employment of Crews, provides that for the purposes
of section 48A, the minimum prescribed age is 16 years. This age is consistent with
Australian community standards for minimum compulsory schooling and a general
expectation that children would not engage in full time work before this age.
However, MO53 notes that the performance of many duties aboard ship requires a
person to be older and refers to Marine Orders Part 3, Seagoing Qualifications. This
requires ratings to be 18 years or more to be eligible for issue of certificate of
proficiency and officers to be 20 years or more to be eligible for second mate's
certificate or engineer watchkeeper’s certificate. Higher minimum ages for these
certificates reflect the requirement for experience at sea appropriate to the duties of
the position.

11.25 Thelegidlation should retain a minimum age for service at sea. Continued
specification of the minimum age higher than that specified by ILO conventionsis
warranted in light of Australian community standards for the school leaving age.

Fitnessfor Duty at Sea

11.26 Fitnessfor duty at sea encompasses a range of matters that may be
independent of qualifications, experience or skills. These include factors such as
medical health and fitness, fatigue, appropriate provisioning of ships and the use of
drugs and alcohol.

11.27 The health and fitness of seafarersis an important element in shipboard safety.
A ship isarelatively remote workplace that may operate in unfavourable conditions
and be isolated from access to medical care. Assessments of seafarers medical fitness
needs to have regard to the physical demands of seagoing work and the isolated nature
of the workplace to ensure that there is no undue risk to themselves, the rest of the
crew or emergency services personnel.

11.28 Medical Fitness: ILO Convention No. 73, Medical Examination (Seafarers)
Convention, 1946 requires every seafarer engaged on a ship to possess a certificate
attesting to their fitness for the work for which they are employed, signed by a
medical practitioner. The certificate is to be valid for two years but a certificate
attesting to colour vision remains valid for six years.




11.29 The STCW Convention 1995 also requires establishment of medical fitness
standards for seafarers and certificates of competency to be issued only to persons
complying with those standards and by having avalid medical certificate issued by a
recognised medical practitioner. Seafarers are required to revalidate certificates of
competency every five years which includes having to meet the medical fitness
standards.

11.30 Section 134 of the Navigation Act 1912 allows regulations to be made
specifically to give effect to ILO Convention No. 73. Section 124 allows regulations
to be made for the issue of certificates of fitness to seafarers and to prohibit
engagement of persons as a seafarer unless such a certificate is held. Marine Orders
Part 9, Health — Medical Fitness, gives effect to the medical fitness provisionsin both
ILO Convention No. 73 and the STCW Convention 1995. It provides detailed
medical standards for seafarers and coastal pilots, guidelines for conduct of their
medical examinations, including job task analyses for the different crew
classifications, and requirements for the issue of certificates of medical fitness.

11.31 Section 123 of the Navigation Act 1912 allows AM SA to appoint designated
medical practitioners as Medical Inspectors of Seamen and Marine Orders Part 9
requires a person to apply to a Medical Inspector of Seamen for a certificate of
medical fitness. Marine Orders Part 9 advises that AMSA gives preference in
appointment of qualified medical practitioners who are Fellows of the Australasian
Faculty of Occupational Medicine. This has allowed the appointment of experienced
medical practitioners who become familiar with the demands of seagoing work and
the required medical fitness standards.

11.32 The legidation should continue to recognise implementation of ILO
Convention No. 73 and duties imposed on shipowners/operators, masters and crew to
meet medical fitness requirements. The provision for appointment of Medical
Inspectors of Seamen, however, should be repealed and seafarers should be free to
consult the medical practitioner of their choice to obtain a certificate of medical
fitness as prescribed in Marine Orders Part 9. Detailed guidelines for medical
examinations of seafarers already are provided in Marine Orders Part 9 and these,
along with other audit mechanisms, could be used to ensure consistency in application
of medical fitness standards. Employers would have the responsibility for ensuring
that medical certificates are valid and for devel oping procedures in employment
agreements for handling any disputes over the validity of certificates and individual
seafarers medical fitness for the particular task. The legislation should provide
appropriate sanctions against employers engaging medically unfit persons. AMSA
should have the power to suspend certificates of individuals found to be medically
unfit.

11.33 Medical Care at Sea: In relation to the ongoing medical care of seafarers at
sea, the Navigation Act 1912 requires, in section 125, for the master, owner and agent
to ensure that a ship carries prescribed medicines and medical equipment. Section
126 alows AMSA to inspect the medicines and require the master to rectify any
deficiency. ILO Convention No. 164, Health Protection and Medical Care (Seafarers)
1987, requires measures to be adopted to provide health protection and medical care
of seafarers comparable to workers ashore including carriage of appropriate medical
stores. Industry representatives noted that in some circumstances the prescriptive
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application of Marine Order Part 10, Medicines and Medical Stores, imposes an
unnecessary cost on particular ships' operations.**

11.34 Although Australia has not ratified ILO Convention 164, itsintention is
reflected in the provisions of the Act. The review proposes their retention in the
revised Act by imposing a duty on shipowners/operators and masters to ensure a
supply of medicines and medical equipment is maintained appropriate to the demands
of the ship’strade. Guidance on suitable medicines to be carried should be provided
in Marine Orders, but operators should have greater flexibility to determine
requirements suited for their specific operations.

11.35 Appropriate Provisioning of Ships: The heath and wellbeing of ships' crew is
also dependent on the quality and quantity of provisions and water to sustain them
during each voyage. ILO Convention No. 68, Food and Catering (Ships Crews)
1946, prescribes minimum standards concerning food supply and catering services. It
requires laws or regulations on food supply and catering services designed to secure
the health and wellbeing of ships' crews, food and water supplies to be provided in
accordance with crew size and duration and nature of voyage and suitable quantity,
nutritive value, quality and variety. It also requires arrangement and equipment of the
catering department in every ship to be such as to permit service of proper mealsto
the members of the crew.

11.36 Although Australia has not ratified ILO convention No. 68, there are several
provisions in the Navigation Act 1912 dealing with the supply of food and water on
Australian registered ships which are in line with the spirit of the Convention.

Section 117 requires the master to ensure the carriage of a suitable quantity and
quality of provisions and water before undertaking a voyage and section 117A
requires the shipowner to provide proper catering facilities on board ship. Section
116 alows three or more crew members to complain to an AMSA appointed
superintendent about the quantity or quality of food and water provided and AMSA
can require the master to provide good quality provisions. Section 120 allows AMSA
to ingpect aship at an Australian port and detain it if provisions are found to be of
deficient quality and section 122 provides that AMSA may direct the disposal of
deficient provisions. In the case of a dispute with the crew over the quantity of
provisions, section 119 requires the master to have them weighed and measured in the
presence of awitness to ensure the use of correct weights and measures.

11.37 The legidation should retain provisions requiring an employer to provide
appropriate provisions and water and catering arrangements, but this should be in the
form of specifying the duty of a shipowner/operator and master to ensure adequate
supplies and facilities. Specification of the details of provisioning and means of
resolving disputes should be repealed and covered by company based procedural
manuals.

11.38 Abuse of Alcohol and Other Drugs: Fitness for seagoing service includes the
requirement for crew to be capable of performing their duties at any time while
aboard ship and not being impaired by alcohol or other drugs. This requirement
recognises that the performance of a crew member who isimpaired by acohol or
drugs adds to the level of risk to his safety, the other crew and the ship. This applies
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even when a crew member is off duty as an emergency situation may arise at any time
on aship to which all crew members must respond.

11.39 The Navigation Act 1912 was amended in 1991 to include a specific provision
in section 386A prohibiting the abuse of alcohol and other drugs (medicinal or
otherwise) to such an extent that the person’s capacity to carry out duties was
impaired. A penalty of 12 months imprisonment was imposed for contravention of
the provision and two years' imprisonment if the impairment caused or contributed to
loss, destruction or damage to the ship or another ship or the death or injury of
another person.

11.40 In 1995, the Navigation Act 1912 was amended by adding section 386B
specifying objective limits for blood alcohol levels for seafarers on al vessals within
Australian territorial seas and all Australian vessels worldwide. The limit of blood
alcohol content, specified in s386B, in the case of a master or seaman while on duty is
0.04 grams of alcohol per 100 millilitres of blood. In the case of a master or seaman
on board a ship but not on duty, the limit is 0.08 grams of alcohol per 100 millilitres
of blood.

11.41 Section 386C allows for physical examination by a medical practitioner and/or
the taking of breath, urine or blood samples if a person authorised by AMSA has
reasonable cause to believe that the capacity of a crew member to undertake dutiesis
impaired because of alcohol or other drugs. It also is an offence under sections 386D
and 386E for a master or a seaman to refuse to provide a sample of breath for analysis
or refuse to undergo a medical examination and to submit to tests.

11.42 Legislation in some States specifies more limited blood & cohol levels for
seafarers than the Navigation Act 1912 and therefore ship’s personnel may be subject
to such State legislation when in port or at anchor within State waters.

11.43 The Australian Federal Police recommended that the review should examine
the blood alcohol levelsin more modern road transport and marine legislation, such as
that enacted by New South Wales, 2

11.44 The New South Wales Marine (Boating Safety Alcohol and Drugs) Act 1991
provides that it is an offence for a person to operate a vessel on any waters while
under the influence of alcohol or any other drug. It also is an offence if the master of
avessel permits another person to operate the vessel if heis aware that the person is
under the influence of acohol or any other drug.

11.45 The New South Wales Road Transport (Safety and Traffic Management) Act
1999 prescribes a graduated penalty system depending on whether an offender’s
blood acohol level islow, medium or high. The low range applies from 0.05 to less
than 0.08 grammes, the middle range from 0.08 to less than 0.15 grammes and the
high range from 0.15 or more grammes, per 100 millilitres of blood.

11.46 TT Line also supported lower limits for alcohol consumption, indicating that
company policy establishes limits below those permitted under the Navigation Act
1912. TT Line supported an eventual move towards zero acohol as the national
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standard for a seagoing ship, on the grounds that a crew member may be required to
respond instantly to an emergency at sea, even if not rostered on duty.**?

11.47 The current provisionsin the Navigation Act 1912 prohibiting the abuse of
alcohol and other drugs, but allowing a social level of alcohol consumption, should be
retained in the Act and regrouped with other provisions relating to the crew safety
section of the legislation.

11.48 The review notes that the current technical specifications for the level of
permitted blood alcohol content prescribed in the Act were determined some time
ago. It isappropriate that these should be subject to early review by AMSA in
consultation with the industry, in line with research on safety requirements for such
specifications in other areas of safety regulation. Companies would still have
flexibility to determine their own management policies for acceptable alcohol limits,
consistent with the proposed duty of care to provide a safe workplace and to operate a
ship safely.

11.49 One submission called for mandatory breath testing of all watchkeepers before
handing over of the watch and random drug testing of ships' crews.*** Industry views
on this suggestion were divided, with some favouring a power for the master to test
crew, while others thought this is a matter for internal company management.**

11.50 The Act aready provides for testing where AMSA has reasonable cause to
believe a person’s capacity isimpaired by drugs or alcohol. Mandatory testing would
involve unnecessary, additional costs and constraints on ship operations. Adoption in
legislation of a performance based safety management systems approach would also
support leaving alcohol and drug policy as a company based responsibility. Some
companies voluntarily have implemented company-based mandatory “no alcohol” and
random testing policies. The review considers that it would be appropriate for any
mandatory testing to remain a matter of company policy for safe operations,
consistent with their obligations and duties of care.

Minimum Manning and Fatigue M anagement

11.51 Technologica developmentsin shipping have supported a decline in the
number of each category of crew required to safely operate a vessel, while also
increasing the complexity of their tasks.

11.52 Regulation of minimum safe manning levels aims to ensure that for a given
class of vessels, sufficient numbers in each category of crew are available to carry out
minimum requirements for safe operation and navigation of the vessel. Thisis
different from the manning requirements for the efficient commercial operation of a
ship, which is a matter for the individual company to determine.

11.53 SOLAS 1974 (Regulation 13 of Chapter V) requires provision of shipswith
“... an appropriate safe manning document ... as evidence of the minimum safe
manning considered necessary.” STCW 1995 allowsin Article X for port States to
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verify that the numbers of seafarers serving on board a ship are in conformity with the
applicable safe manning requirements of the Flag State Administration.

11.54 Section 14 of Division 2A of the Navigation Act 1912 provides AMSA with
power to make Marine Orders requiring a ship, or class of ships, to carry aqualified
master and specified numbers of qualified officers and seamen. Since 1991,
subsection 14(3) has required AM SA to only exercise these powers “to the extent that
it appears necessary or expedient in the interests of safety or the protection of the
marine environment”. Marine Orders Part 29 allows AMSA to issue an appropriate
safe manning document as evidence of the minimum safe manning considered
necessary to comply with Regulation 13 of SOLAS.

11.55 The minimum safe manning provisions should be retained in shipping
legislation and grouped in the ship safety section of the legislation.

11.56 Fatigue has been identified as a contributing factor to accident risk in the
maritime industry. Attention has been directed at the national and international level
to developing strategies and guidelines to reduce the potential for fatigue and the risk
of accident.

11.57 Several factors specific to the shipping industry impose additional demands on
crews that may heighten their fatigue level. These include the environmental
hardships at sea, weather conditions, broken rest periods, long working hours,
separation from home and the need to accommodate other crew members' varying
backgrounds to ensure harmonious working and living conditions aboard ship for
extended periods.

11.58 STCW 1995 prescribes basic principles for maintenance of navigational and
engineering watchkeeping standards. The convention also provides that sufficiently
qualified crew must be assigned to each watch who can operate essential equipment
for safe navigation, radio communications and prevention of marine pollution. For
the purposes of preventing fatigue, the convention regquires minimum rest periods to
be enforced for watchkeeping personnel so they are sufficiently rested and fit for duty.
Marine Orders Part 28, Operations Standards and Procedures, which implements the
watchkeeping provisions of STCW 1995, was made pursuant to section 425(1AA),
the general power for AMSA to make Marine Ordersto regulate, inter alia, the safe
navigation and operation of ships.

11.59 Aspreviously noted, the Navigation Act 1912 does not explicitly give effect to
STCW 1995 and this should be rectified.

Discipline

11.60 The Navigation Act 1912 originally gave considerable emphasis to the
maintenance of discipline on board ship and treated breaches of discipline by the crew
as offences against the Act incurring fines and/or imprisonment.

11.61 In 1986, the provision providing for offencesin relation to disciplinary matters
was repealed by the Statute Law (Miscellaneous Provisions) Act (No. 1) 1986. This
removed from the Act such offences as desertion, failure to join the ship without
cause, insubordination or wilful disobedience of alawful command, assault of the
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master or other officer, conspiring with another crew member to disobey a command
or to neglect duty or to impede navigation of the ship, and wilful damage to the ship,
or its equipment or stores.

11.62 Inits place, the shipping industry developed the Code of Conduct for the
Australian Merchant Navy which set out standards of behaviour and conduct for
seafarers engaged on Australian registered ships.

11.63 Inthe Navigation Act 1912, Division 12, Discipline, encompasses three
matters relating to disciple: acts tending to endanger the ship or life, stowaways and
smuggling by the crew. The latter two matters are dealt with in Chapter 21.

11.64 Section 99 imposes a penalty of afine of up to $5,000 and/or up to two year's
imprisonment for acts tending to endanger the ship or life. This concerns a master’s
or aseaman’ s wilful breach or neglect of duty or by reason of drunkenness resulting
in an act or failure to do an act tending to the immediate loss, destruction or serious
damage to the ship or the cargo or endangering persons on board the ship. Penalty
provisions are a hecessary incentive to prevent persons aboard a ship from engaging
in wilful acts that may tend to jeopardise safety or pollution prevention.

11.65 The specia requirements of the shipping industry justify the master having
authority over all people on board of ship. This approach isrecognised in the ISM
Code, which requires the ship operator to clearly define and document the master’s
responsibility in relation to implementation of the safety and environmental protection
policy. A ship’s Safety Management System should establish that the master has
overriding authority and responsibility to make decisions with respect to safety and
pollution prevention.

11.66 This approach could be reflected in general statement of duties for the master
as including the duty to ensure the safety of the ship and having overriding authority
over persons on board to ensure safety of ship, life at sea and pollution prevention.
There should be a corresponding duty upon the crew and other persons on board ship
to comply with the master’ s authority. The penalty provision should complement the
general duty statement and be extended beyond the crew to anybody on board a ship
whose actions endanger the ship, the environment or life at sea.
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Recommendations

32.  Thelegidation should continue to provide for application of relevant

international conventions concerning the qualifications of seafarers, minimum age for

work at sea, medical fitness, medical care, provisions and minimum manning and

fatigue management for safety and marine environment protection. These

conventions would include:

@ International Convention on Standards of Training, Certification and
Watchkeeping for Seafarers (STCW) 1995,

(b) International Convention on Standards for Training, Certification and
Watchkeeping for Fishing Vessel Personnel (STCW-F)

(© ILO Convention No. 58 Minimum Age (Sea) (Revised), 1936,

(d) ILO Convention No. 73 Medical Examination (Seafarers), 1946, and

(e International Convention for the Safety of Life at Sea (SOLAS) 1974 in
relation to medical fitness and minimum manning requirements for safety and
marine environment protection.

33.  Thelegidation should continue to include the power to make regulations and
Marine Orders in respect of all aspects of the qualifications of seafarers and
conditions to be satisfied for employment at sea including minimum age, medical
fitness, and consumption of alcohol and drugs. A minimum age of 16 iswarranted in
light of Australian community expectations for children in full time work.

34.  Thecurrent limits on alcohol consumption in the Navigation Act 1912 should
be subject to early review by AMSA in consultation with the industry and regularly
reviewed in future to ensure that they are consistent with trends in other jurisdictions
and industries.

35.  TheDiscipline provisionsin Division 12 of Part Il of the Navigation Act 1912
should be repealed. The provisionsin this Division dealing with acts by the ship’s
crew tending to endanger the ship or life should be revised to reflect the ISM Code
requirement that the master should have overriding authority over all persons on
board a ship with respect to safety and pollution prevention. Provision should also be
made for penalties against persons engaging in acts that endanger the ship, life or the
environment.
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12. SHIP OPERATIONS

Safe Navigation

12.1 Itisagenerally accepted principle in international law and practice that the
ship’s master has responsibility for the safe navigation of a ship at all times, including
when it is operating under pilotage or a vessal traffic management system. This
concept is not explicitly stated in the Navigation Act 1912, although s410B notes that
amaster is not relieved from responsibility for the conduct and navigation of the ship
by reason only of the ship being under pilotage. The revised Act should explicitly
define the master’ s responsibility for safe navigation under the proposed part
concerning duties.

12.2  Uniform, internationally accepted requirements for safe and orderly navigation
at sea are necessary to prevent collisions and related incidents, such as groundings,
that may cause loss of life, damage to property or pollution of the environment.
Collisions and groundings represent the most common source of maritime incidents,
despite the adoption of modern navigation aids such as radar, sonar, electronic
charting display and information systems and GPS. The costs of repairs to vessels and
remediation of any resulting environmental pollution has risen dramatically in recent
years. Even relatively minor collisions may result in heavy costs.

12.3 Legislation seeks to encourage the use of consistent “rules of the road” to
prevent accidents. These rules encompass such matters as keeping an adequate
lookout, procedure for right of way, procedures for use of radar and radio equipment,
standards for signalling and navigation equipment, warning lights and sound signals
and a duty to comply with traffic instructions and traffic separation schemes.
Particular rules for ships carrying hazardous or noxious cargoes or representing other
special risks to the environment are a so incorporated. Given the fundamental
importance of navigational safety, the legislation should continue to cover all ships
sailing in national waters and all vessels flying the national flag.

12.4 Theinternationally agreed rulesin this regard are those in the Convention on
the International Regulations for Preventing of Collisions at Sea 1972 (COLREGS)
which applies to all vessels upon the high seas and connected navigable waters.

125 Under COLREGS, all vessels are required at all times to maintain a proper
lookout, including by use of radar where appropriate, and to proceed at a safe speed in
accordance with their circumstances to allow them to take action to avoid any
collision. The rulesinclude detailed requirements for steering and sailing when ships
arein conditions of visibility, within sight of other ships, and restricted visibility. It
prescribes use of various coloured lights and shapes of lights to be displayed, and the
use of sound and light signals, including those to be used by ships in distress.

12.6 The Convention is given effect in Australia by the Navigation Act 1912,
Division 11 of Part 1V, the Navigation (Collision) Regulations 1982 and Marine
Orders Part 30, Prevention of Collisions. The Navigation (Collision) Regulations
only provide that the measures to be observed for the prevention of collisions between
ships are those in Marine Orders Part 30, Prevention of Collisions. The regulations
require a master, mate or other person concerned with the navigation, management or
working of a ship to comply with the measuresin Marine Orders Part 30.
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12.7 The States and Northern Territory also have legislated to give effect to the
COLREGS either by legislation to effect the Convention itself or by adoption of
section 16 of the Uniform Shipping Laws Code which includes the COLREGS.
Sections 258(2A) to (2E) of the Navigation Act 1912 describe the manner in which
the Commonwealth and State/Territory laws interact to cover all types of vessels
when at sea, whether in Commonwealth, State or Territory waters, or operating in
inland waterways.

12.8  Section 258(2F) provides penalties for breach of the regulations of afine of up
to $10,000 and/or two year’s imprisonment. A person must not be prosecuted under
both Commonwealth and State/Territory laws for the same offence. The Act requires
in section 258(5) for a Court hearing such proceedings to have the assistance of not
less than two assessors of nautical experience to advise the Court. These assessors
were appointed under the now repealed provisions of Part IX of the Act. This
requirement is considered to impose an unnecessary expense and inconvenience on all
parties involved in a case and should be repealed. Parties would still have the
discretion of appointing assessors if they decide it would be necessary to assist
proceedings.

12,9  Section 258A, concerning the need for careful navigation near ice, reflects
requirements of the SOLAS Convention. A master isliable for afine of $10,000
and/or four year’ s imprisonment for contravention. A specific provision for careful
navigation near ice does not appear warranted in light of the general specification for
a ship to be navigated safely in all circumstances. Section 258A should be repealed.

12.10 Section 258AA provides for the Minister to certify amendments to the
COLREGS. This provision alows for timely updating into national law of any
amendments to the international arrangements and should be retained.

Charts

12.11 A master or an owner of an Australian ship is aso required by s410A not to
permit a ship to go to sea unless it has charts suitable for its intended voyage and to
ensure every navigation officer has access to the charts during the voyage. These
matters are important to the safe navigation of a ship and should be grouped with
other matters related to safety of navigation. The provisions also should be cast in a
manner that recognises the adoption of modern electronic charting and display
systems. Revisions to SOLAS due to enter into force on 1 July 2002 provide, for the
first time, specific guidance regarding the provision of hydrographic services, related
definitions and the use of electronic charting technologies.'® The revised Navigation
Act 1912 should reflect relevant aspects of the revisionsto SOLAS.

Navigational Equipment

12.12 Chapter V of SOLAS contains provisions for equipment on board ships.
Among these are the requirements to have a range of signalling and navigational
equipment, charts and the International Code of Signals. The presence and operability
of such equipment on board a ship should be included as a fundamental component of
the vessal’ s seaworthiness.

116 gybmission No.46
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12.13 The Navigation Act 1912, in Divisions 6, 6A and 7 of Part 1V, requires al
ships to be equipped with distress signalling equipment, radio equipment and
compasses and provides substantial penalties for taking a ship to sea without the
prescribed equipment. Thereis provision for a person to be liable to pay
compensation for losses as a consequence of sending an improper distress signal.
Equipment is required to be maintained and tested and a ship is not permitted to sail
without a sufficient complement of persons qualified to use radio equipment. AMSA
may detain a ship that is not carrying the required complement of radio operators. A
ship not carrying a compass is deemed unseaworthy and may be detained under the
unseaworthiness provisions of the Act. Thereis apower to make regulations
concerning navigational safety equipment and distress signals. These provisions
should be retained.

Reporting of Hazards and Position

12.14 Intheinterests of safety of navigation it isimportant that the master of a ship
sends information on all direct dangers to navigation encountered during a voyage to
all shipsin the vicinity and to the nearest shore authorities. This may include
hazardous objects or dangerous weather. Such information assists other vesselsto
avoid hazards and assists shore based authorities to repeat warnings and to prepare for
search and rescue actions if required. This obligation is achieved under s 269A,
Division 13, Part IV of the Navigation Act 1912.

12.15 Under Division 13, Part IV of the Navigation Act 1912, amaster also is
required to report on any accidents or incidents occurring to the ship. An owner is
required to report the loss or suspected loss of a ship. The duty to report accidents
and incidents assists investigations by the authorities and enables authorities to
determine if an inspection of any serious damage is required or to organise search and
rescue efforts.

12.16 Division 14, Part IV requires the reporting of movements of ships, including
departures and arrivals at a port, position reports en route and intended sailing plans.
The Division provides for offences for failing to comply with the reporting
regquirements and for the Australian Maritime Safety Authority to grant exemptions
from the requirements.

12.17 All of these provisions contribute to the safety objective and should be
retained.

Obligation to Render Assistance

12.18 Section 264 places an obligation on the masters of shipsinvolved in acollision
to render assistance to the other ship and to exchange details of the ship, its homeport
and next port of call. Subsection 264(3) abolishes the statutory presumption of fault,
again by reference to the Merchant Shipping Act.

12.19 Under SOLAS 74 there is an obligation imposed on the master of a ship at sea
to proceed with all speed to the assistance of personsin distress, upon receiving a
signal from any source that the ship, aircraft or survival craft isin distress. Australia
is a contracting government to this convention and should continue to make
legidative provision for this obligation.
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12.20 The Navigation Act 1912 providesin ss265 for the master of an Australian
ship to proceed to render assistance, subject to a penalty of $10,000 and/or
imprisonment for 4 years unless it is unreasonable or unnecessary to do so. It aso
provides for the master of any ship or aircraft in distress to requisition ships best able
to render assistance and for the master of an Australian ship to comply with the
requisition, subject to a penalty of $20,000 and/or imprisonment for 10 years.

12.21 SOLAS 74 aso requires contracting governments to provide for search and
rescue of personsin distress at sea within their defined area of responsibility. The
Navigation Act 1912 ss296-298 makes provision for assistance to be given to persons
in distress “at any place on or near the coast of Australia’ by the Receiver of Wrecks.
The role of the Receiver in assisting persons in distress is now redundant in light of
modern search and rescue arrangements and should be repealed (see Chapter 22). In
coastal areas, search and rescue is undertaken by State emergency services or
volunteer coastguards, while in more remote parts of the oceans available shipping or
the defence forces may also be used.

12.22 Genera coordination of air and sea search and rescue is undertaken by the
AUSSAR centre within the Australian Maritime Safety Authority. AUsSAR operates
under a general provision in s6(b) of the Australian Maritime Safety Authority Act
1990, which defines the functions of AMSA to include provision of a search and
rescue service. Thereis no specific mention of international convention obligations
for search and rescue in either the Navigation Act 1912 or the Australian Maritime
Safety Authority Act 1990, although s7 of the AMSA Act provides that the Authority
must perform its functions in a manner consistent with the obligations of Australia
under any agreement between Australia and another country.

12.23 Asthisobligation is related to the functions of AMSA rather than being an
operational matter for shipping, it would be more appropriate for any specific search
and rescue regulations to be made outside the Navigation Act 1912. Repeal of the
redundant Receiver of Wrecks' role would not affect the operation of AUsSAR or
State and Territory emergency services.

M arine Pollution

12.24 The MARPOL Convention prescribes the operational discharge of various
forms of pollution from ships, as well as some aspects of accidental pollution. In
Australian law, these aspects of ship operations are principally covered under the
Protection of the Sea (Prevention of Pollution from Ships) Act 1983. The Navigation
Act 1912 gives effect to ship certification and inspection aspects of MARPOL related
to the ship’s structure and equipment. These aspects are dealt with in Chapter 11.
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Recommendations

36.  Thelegidation should clearly indicate that the person in charge of a ship has
responsibility for the safe navigation of the vessel at all times, including when under
pilotage or subject to vessel traffic control measures. It should require the personin
charge of the ship to navigate and operate the ship in a safe and responsible manner in
all circumstances.

37.  Thelegidation should continue to enable regulations to be made concerning
adoption of the COLREGS convention and for other matters relating to safe
navigation of a ship.

38.  Thelegidation should continue to provide for regulations to be made and for
offences concerning provision of navigation equipment, distress signals and personnel
qualified to operate the equipment.

39.  The person in charge of a ship should continue to be required by legislation to
assist personsin distress at sea.

40.  Thelegidation should continue to provide for al ships to have charts and
navigationa equipment suitable for their intended voyage and for officersinvolved
with navigation to have access to the charts. Revisionsto SOLAS concerning
adoption of electronic charting technologies should be encompassed within the
revised Navigation Act 1912. These provisions should be grouped with other safety
related matters.

41.  Sections 258(5), requiring assessors with nautical experience at court hearings,
and 258A, concerning careful navigation near ice, should be repealed.
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13. COASTAL PILOTAGE

Pilot Licensing

13.1 In particularly hazardous areas, a duty to engage a pilot may be an important
adjunct to safety of navigation. Pilots must be suitably qualified and knowledgeable
about the areain which they work.

13.2  Under Part I11A of the Navigation Act 1912, AMSA regulates the
qualifications and duties of coastal pilots. Coastal pilot services are presently only
required in the Great Barrier Reef region, including Torres Strait, and are provided by
the private sector. The provisions of the Act are expressed not to affect any State or
Territory law governing pilots or pilotage in relation to a port in the State or Territory.
Port pilots are licensed by State and Territory Governments.

13.3  Section 186C provides for regulations to made in relation to establishing the
standards of competence of pilots; conditions to be satisfied and the licensing of
pilots; issue, recall and surrender of licences; duration, variation suspension and
cancellation of licences; instruction, training and examination; and exemptions or
recognition of prior service. The details of regulations for coastal pilots are contained
in Marine Orders Part 54. Conditions may include age, health, nationality, citizenship
or residence.

13.4 Under s186D, regulations may also prescribe the duties of pilots, professional
relationships between pilots, masters and other ship's officers, keeping of records and
professional liability. Details of these matters are specified in Marine Order 54.

13.5 Itisan offencefor an unlicensed person to perform the duties of alicensed
pilot (S186E) and for alicensed pilot to consume alcohol or drugs while on board
(s186F).

13.6 These regulations are intended to meet safety and environment protection
objectives by providing for the establishment of appropriate standards for persons
undertaking the duties of coastal pilots. The standards are not restrictive of
competition in that any person who possesses the required skills and experience and
can satisfy the medical standards will be granted a licence.

13.7 While expressed as applying to "any part of the Australian coastal sed’, in
practice the licensing of coastal pilots under the Navigation Act 1912 Part I11A has
been limited to the Great Barrier Reef and Torres Strait region since its introduction.
The Great Barrier Reef is recognised nationally and internationally as requiring
extraordinary measures for its protection and conservation.

13.8 In 1992 the Queensland Government requested the Commonwealth to assume
the role of oversighting the provision of reliable and effective pilotage servicesin the
Torres Strait and the Great Barrier Reef. AMSA took on this responsibility from

1 July 1993. Entry and certification requirements were introduced, including a
structured training program.
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13.9 Inastudy of the relative risks of a shipping accident in the Great Barrier Reef
and Torres Strait region™’, it was found that risk is very sensitive to the presence of a
pilot. It was found that there would be considerable benefits from increased use of
pilotage services in the region, with an estimated 30% of ships not using a pilot in the
Torres Strait, where pilotage is recommended but not mandatory. In the 15 years to
1999 there have been 26 collisions or groundings of trading shipsin the Torres Strait
and the Great Barrier Reef area. The study noted that mandated pilotage standards,
including formal qualifications, experience, training, medical fitness and the effects of
fatigue and other human factors were important issues in ensuring high standards of
pilotage services.

13.10 A 1994 review of the coastal pilotage arrangements™® found that the
regulations in force do provide an appropriate basis to ensure the safe pilotage of
ships through the Great Barrier Reef and Torres Strait.

Reporting Deficienciesin Ships

13.11 The 1998 Ship Safe report*'® recommended that marine pilots be required to
report all serious safety deficiencies aboard ships to the Australian Maritime Safety
Authority. In making this recommendation, the committee expressed a concern at the
possibility that safety deficiencies were not being reported, due to commercial
pressures under a competitive pilotage regime. By making such reporting
compulsory, the committee believed that no pilotage firm should be commercially
disadvantaged for acting responsibly. This requirement is contained in Marine

Order 54 and should be retained.

Commercial Regulation

13.12 The Reef Pilots Association submitted that economic regulation rather than
competition will better serve to protect the public interest for safe pilotage services. It
was claimed economic regulation protects the public interest by maximising safety,
avoiding uneconomic duplication of capital expenses and facilities and enhancing
state regulatory oversight. The Association identified the unique features of
Australian coastal pilotage, which involve a small pool of pilots operating in remote
locations over lengthy distances, and noted that few other countries have deregulated
pilot markets. It claimed that Australian pilot productivity is high by world standards,
but competition on the Great Barrier Reef routes has reduced the capacity to fund
capital replacement, and the drop in average pilot incomes has increased difficulties in
attracting new entrants in an ageing pool of qualified pilots.*?

13.13 Itisnot theintent of the current regulations to govern the economic and
commercia performance of private pilotage services by regulating entry into or

17 Department of Transport (1995) Great Barrier Reef and Torres Strait Shipping Study, Vol |1, DOT,
Canberra

18Crone, P (1994) Review of the Coastal Pilotage Regulations for the Australian Maritime Safety
Authority , AMSA, Canberra

119 House of Representatives Standing Committee on Communications, Transport and Microeconomic
Reform (1998) Ship Safe - An Inquiry into the Australian Maritime Safety Authority Annual Report
1996-97, Commonwealth Parliament, Canberra

120 gybmission No.41



98

pricing of the industry to ensure adequate returns to licence holders. Such regulation
would be contrary to national competition policy principles.

13.14 A feature of earlier Queensland regulation of pilots was the power to control
the number of licensed pilots, the price of pilotage services and the operations of pilot
services. The Commonwealth Government made clear at the time of agreeing to
regulate coastal pilot standards that it considered it was not appropriate for
government to directly control the supply or pricing of pilot services. Appropriate
mechanisms for reviewing these aspects were considered to be available through the
Trade Practices Commission and the Prices Surveillance Authority (PSA).

13.15 Such areview was conducted by the PSA in September 1993, which
endorsed the Commonwealth Government’ s approach, concluding that many users
had benefited from significant reduction in charges (around 20%) without
compromising ship safety and there had been a marked increase in the transparency,
simplicity and negotiability of charges. Thiswaslargely areflection of improved
competition, assisted by the emergence of two pilotage companies with a greater
customer focus to their operations.

13.16 The 1994 Crone review also considered claims that the lack of commercial
regulation compromised safety in the region. It concluded that, provided appropriate
safety audit and control mechanisms are in place and functioning, there is no evidence
to suggest that the absence of direct commercial regulation poses athreat to the safety
of the Great Barrier Reef and Torres Strait. It al'so found no evidence of a shortage of
suitable applicants for coastal pilot licences.

13.17 Inlate 1999, AMSA commissioned afurther review of pilotage servicesin the
Great Barrier Reef. The review does not expect any significant changes to the main
parameters of the existing pilot licensing scheme.

Pilotagein the Great Barrier Reef

13.18 The requirements for compulsory pilotage on the Inner Route of the Great
Barrier Reef Marine Park are contained in Part VIIA of the Great Barrier Reef
Marine Park Act 1975. The requirements apply to all vessels of 70 metres or morein
length and all loaded oil tankers, chemical tankers or liquefied gas carriers, regardless
of length.

13.19 This provision was originally made to enhance the chances of successin
gaining IMO approval for the compulsory pilotage regime by attaching it to
environmental protection legislation. The compulsory pilotage regime in the Great
Barrier Reef Marine Park region has now been in place since 1991.

13.20 AMSA isresponsible for the technical assessment of applications to the Great
Barrier Reef Marine Park Authority for temporary exemptions from pilotage received
under the Great Barrier Reef Marine Park Act 1975. The Chair of the Great Barrier
Reef Marine Park Authority is currently the designated authority for approving
compulsory pilotage exemptions. The Great Barrier Reef Marine Park Authority has

121 prices Surveillance Authority (1993) Inquiry into Pilotage Servicesin the Great Barrier Reef,
Report No. 50
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submitted to the review that it would be more appropriate now for AMSA to directly
have this authority, as AMSA performs the majority of the assessment task and has
the technical expertise. This could be achieved by delegation under the Great Barrier
Reef Marine Park Act 1975 or by placing the exemption provisions in the revised
Navigation Act 1912.'%

13.21 It would be undesirable to separate the requirement for compulsory pilotage
and the exemption from this requirement in two separate Acts. The Great Barrier Reef
Marine Park Authority advised that it would prefer provisions alowing the Great
Barrier Reef Marine Park Authority to declare pilotage areas to be retained in its own
legidlation, athough it would make appropriate delegations to AMSA on the question
of exemptions. The Authority argues that direct accountability to the Australian public
and the Commonwealth Parliament for protection of the World Heritage values of the
Park rest within the Great Barrier Reef Marine Park Act 1975 ** The review
considers, however, that AMSA should have full responsibility for declaring areas
where pilotage is compulsory and for making exemptions from this requirement under
the revised Navigation Act 1912 for reasons of national consistency and avoiding
duplication of regulation(see below). Inthe immediate future, until this provision can
be enacted, it would be appropriate for the exemption provision to be delegated to
AMSA under the Great Barrier Reef Marine Park Act 1975.

Declaration of Pilotage Areas and other areasrequiring special navigation
measur es

13.22 The Navigation Act 1912 currently makes no provision for AMSA to declare
any areas where coastal pilotage is required, nor does it clearly provide for the
introduction of arange of other mandatory measures for safe navigation, such as
vessdl traffic monitoring or traffic separation systems. With increasing traffic and
concern for environmental protection and vessel safety, it is foreseeable that there
may be a requirement to implement vessel traffic control and pilotage measuresin
more regions. It would be desirable to have appropriate national legislation in place to
implement any necessary measures as the need arises.

13.23 The IMO has endorsed a number of methods for managing the movement of
shipping traffic which coastal states can implement. These traffic management
methods are designed to contribute to safety of life at sea, safety and efficiency of
navigation and protection of the marine environment through safer navigation. They
include such measures as mandatory or recommended coastal pilotage, vessel traffic
separation and reporting systems, and ship routeing systems. The IMO is developing a
new Chapter to SOLAS which outlines the various measures and obligations of
contracting parties for implementing them. Australiaimplemented a mandatory
reporting system for the Great Barrier Reef on 1 January 1997 under its general
powers to make Marine Orders for safety of navigation. It would be preferable for
there to be specific powersin the Act for such measures. Australia’ s domestic
legislation should make specific provision for the adoption and implementation of
such measures, as required.

122 gybmission No. 22
123 Correspondence 12 May 2000 and 7 June 2000.
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13.24 To ensure consistency with international obligations concerning the free
movement of shipping, it isimportant that any such measures introduced by Australia
are consistent with the guidelines endorsed by the IMO. In seeking to designate areas
for specia navigation measures within the territorial sea, Australiais not obliged to
obtain prior IMO approval, but must take into account any recommendations of IMO
aswell as any channels customarily used by international shipping, any special
characteristics of particular ships or channels and the density of traffic. For measures
proposed in international straits and the EEZ, IMO approval and assistance would be
required in line with procedures stipulated in UNCLOS.*** Australia sought and
obtained prior IMO endorsement of the measures introduced in the Great Barrier Reef
region.

13.25 It would be preferable for the revised Navigation Act 1912 to prescribe such
measures rather than to rely on multiple region-specific laws or more general
environmental legislation. It would be in keeping with the safety and environmental
protection objective of the revised Navigation Act 1912 for AMSA to be empowered
to prescribe areas requiring special navigation measures, including coastal pilotage.
AMSA is the competent authority for determining any special technical navigation
needs and would be best placed to ensure that any such measures are introduced
consistently with internationally agreed procedures and rules.

13.26 Regulation should take the form of a power within the revised Navigation Act
1912 for the Authority to declare, alter or revoke areas within Australian waters which
require specified navigation measures, including coastal pilotage, vessel traffic
reporting and information systems, vessel separation systems and ship routeing
systems. The power would need to be exercised consistent with any international
convention commitments and must be related to safety of shipping and marine
environmental protection. The Authority would also have the power to exempt any
particular vessel/master from the above requirements if in its opinion this would not
adversely affect safety or environmental protection. The detail of provisions or
regquirements would be made under Marine Orders, providing aflexible and
responsive means of implementing measures without the need for major legidative
amendments.

13.27 Environment Australia supported inclusion in the revised Act of a power for
AMSA to declare compulsory pilotage areas, and suggested that it would be useful to
extend the application of the Act to the 200 nm limit of the EEZ and the limit of the
claimable continental shelf (350 nm), to allow specification of navigation routes for
shipping.'® Specification of navigation routes must be considered in the context of
the rights of innocent passage and freedom of the high seas contained in UNCLOS, as
noted above.

13.28 Liner Shipping Services Ltd supported AMSA having delegated power under
the Great Barrier Reef Marine Park Act 1975 to issue exemptions from compul sory
pilotage in that region, but that legislation for AMSA to declare any areas as proposed
should include a requirement for AMSA to hold prior consultations with affected
parties.’?® Commonwealth policy already requires all departments and agencies to

124 Department of Transport (1995) Great Barrier Reef & Torres Strait Shipping Study, Part Three.
125 gybmission No. 20
126 submission No. 49
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follow regulatory principles in developing and amending legislation and regulations.
These principles include mandatory consultation with affected parties, other
Departments and the general community. In accordance with s12 of the Australian
Maritime Safety Authority Act 1990, AMSA has established processes and forums for
consultation with the shipping industry on the full range of its activities, and these
could readily encompass any new powers for declaring pilotage or other special
navigation areas. A specific legidlative requirement in the revised Navigation Act
1912 is not necessary.

Recommendations

42.  The current requirements for licensing of pilots should be retained in the
revised Act and grouped with other safety related matters.

43.  Offencesin relation to use of drugs and alcohol while a pilot is on board a ship
and performing pilot duties should be retained.

44.  AMSA should have full responsibility for declaring areas where pilotage or
other vessel traffic management or special navigation or reporting measures are
compulsory and for making exemptions from these requirements under the legislation,
including within the Great Barrier Reef Marine Park region.

45.  Pending amendment of the Navigation Act 1912, AMSA should be delegated
power under the Great Barrier Reef Marine Park Act 1975 to issue exemptions from
compulsory pilotage in the Great Barrier Reef Marine Park region.
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‘ 14. SHIP CERTIFICATION AND SURVEY

14.1 Three IMO conventions, SOLAS, MARPOL and the Load Line Convention,
specify standards for ship design, construction, operation and maintenance. These
require flag State signatories to ensure that the ships registered under their flags are
issued with certificates to confirm that they meet the conventions' requirements. Flag
States are required to have a system of inspection and survey of their flag ships to
ensure that the required standards are met before their certification. This can be
undertaken by officers of the Flag State Administration, nominated surveyors or
organisations recognised by the Administration.

SOLAS

14.2 The SOLAS convention includes detailed requirements in relation to stability,
machinery, fire protection and fire equipment, life saving appliances, radio equipment
including satellite distress communication systems, and carriage of particular cargoes
including dangerous goods. It also includes general requirements for ship
construction, machinery and electrical equipment, the details of which are contained
in the rules of the classification societies.

14.3 Ingeneral, SOLAS applies to cargo ships of 500 gross tonnes or more and to
all passenger ships engaged on international voyages. The Convention also callsup a
number of codes, some of which are mandatory. It requires a flag State to ensure that
the ships registered under its flag comply with convention standards and prescribes a
number of certificates to be issued confirming that ships meet these requirements.

14.4 The Navigation Act 1912 contains numerous provisions giving effect to the
various chapters in SOLAS and currently some 20 parts of Marine Orders implement
aspects of the convention, as summarised in Table 14.1.

14.5 Division 1 of Part IV of the Navigation Act 1912 provides in section 187 that
all shipsto which the Part applies are liable to inspection and survey. Section 190B
provides for regulations to be made specifying the requirements with which the
construction, hull, equipment and machinery of a ship must comply and for the survey
and inspection of ships. Section 191 allows regulations to be made giving effect to
the SOLAS Convention.

14.6 Division 2, 2A and 2 B of Part IV of the Navigation Act 1912 concerns the
survey of ships and issue of survey certificates. Section 193 requires the shipowner to
have the relevant part of the ship to be surveyed at |east once every twelve months or
longer period as prescribed by regulation. Section 194 outlines the process whereby a
surveyor provides AMSA with a survey report and makes a declaration where
appropriate about the basis on which a certificate may beissued. The Act allows
AMSA toissue, or if not satisfied that the ship complies with a requirement of the
Act, refuse to issue, a certificate of survey, a passenger certificate or certificates of
equipment.

14.7  Section 195 provides that a certificate to remain in force for the period
prescribed by regulations and alows for AMSA to extend this period in certain
circumstances. Section 195A provides for a certificate to cease having effect if the
ship ceases to be registered in Australia. Section 196 requires a copy of the certificate
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of survey to be available to any person on board the ship. A penalty of afine of five
penalty unitsisimposed for contravention.

14.8 Marine Orders Part 31, Ship Surveys and Certification, prescribes matters
relating to the survey, inspection and certification of ships for the purposes of Part 1V
and to give effect to Chapter | of SOLAS. It alows surveys to be performed by
persons appointed under section 190 of the Act or by a person employed as a surveyor
or by a survey authority as defined by the Act.

MARPOL

14.9 The MARPOL convention deals with the standard of construction and
equipment of ships and with ship operational practicesin relation to preventing
intentional pollution from disposal of oil, noxious liquids, harmful packaged
substances and garbage, other than by dumping at sea.

14.10 The convention has six annexes dealing with each potential source of marine
pollution:

Annex |, Prevention of Pollution by Oil, is mandatory for parties to the convention
and prescribes criteria for the discharge of oil and oily waste. It requires ships
carrying oil to be fitted with approved equipment for retaining oily wastes on
board for discharge at shore facilities. Qil tankers are required to have separate
ballast tanks of a capacity to preclude carrying ballast water in oil cargo tanks.
They also are required to meet certain structural and stability criteriato resist
damage from collision or stranding. Areas of special environmental significance
are recognised where no discharges of any type are permitted (eg in Australia, the
Great Barrier Reef region).

Annex |1, Control of Pollution by Noxious Liquid Substances, aso is mandatory
for parties to the Convention. It appliesto all ships carrying substances in bulk
and provides criteriafor their discharge and measures to control pollution. It lists
250 substances which are required to be discharged only to onshore facilities
unless certain concentrations and conditions are met and then not within 12 miles
of land. It makes compulsory the Bulk Chemical Code which specifies carriage
requirements for chemicals in bulk.

Annex |11, Prevention of Pollution by Harmful Substances in Packaged Formsis
optional for parties to the Convention. Australia has ratified Annex 1l1. It requires
specific packaging and stowage requirements to be met for such substances and
compliance with other standards detailed in the International Maritime Dangerous
Goods Code. Discharge of harmful substances covered by Annex |11 istotally
prohibited in any area except where safety of the ship of life isinvolved.

Annex 1V, Prevention of Pollution by Sewage, is optional for parties to the
Convention and is yet to come into force internationally. It prohibits ships from
discharging sewage waste including from the carriage of live animals and
retention on board in holding facilities. These facilities are to be surveyed
periodically and certificated.
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Annex V, Garbage, is optional for parties to the Convention. Australia has
accepted Annex V. It allows controlled discharge on the high seas of some forms
of garbage, including glass, metals, timber and food wastes. It completely bans
dumping into the sea of all forms of plastic. Otherwise garbage has to be retained
on board for disposal by approved methods.

Annex VI, Prevention of Air Pollution from Ships, is optional for parties to the
Convention and is yet to come into force internationally. It sets limits to the level
of sulphur oxide and nitrogen oxide emissions from ships exhausts and prohibits
deliberate emissions of ozone depleting substances. Thisinvolves use of fuel oil
with restricted sulphur content or fitting of ships with an exhaust gas cleaning
system. Provision is made for survey and certification of shipsin relation to air
pollution prevention equipment.

14.11 The aspects of the MARPOL Convention dealing with ship operations are
given effect in Australia principally through the Protection of the Sea (Prevention of
Pollution from Ships) Act 1983. The Act does not give force of law to the MARPOL
Convention itself, but each part of the Act implements the separate obligations
imposed on Australia as a Party to the Convention. The master and shipowner are
guilty of an offence where the discharge was not to secure the ship’s safety or saving
life, or the discharge occurred because of damage to the ship or its equipment, other
than intentional damage. A duty isimposed to report discharge incidents and it is an
offence not to do so.

14.12 The ship construction and equipment aspects of MARPOL are given effect by
the Navigation Act 1912 in Divisions 12, 12A and 12B of Part IV. These provide for
the issue of relevant ship certificates and cover the control of foreign ships not
constructed in compliance with the convention. Division 12 deals with ships carrying
or using oil and implements aspects of Annex | to the convention. Section 267A
allows the making of regulationsin relation to Regulations 13 to 19 and 22 t0 25 in
the MARPOL Convention. Marine Orders Part 91, Marine Pollution Prevention —
Qil, includes provisions made pursuant to both section 267A of the Navigation Act
1912 and section 34 of the Protection of the Sea (Prevention of Pollution from Ships)
Act 1983, which alows AMSA to make Marine Orders pursuant to that Act.

14.13 Division 12A of the Navigation Act 1912 deals with ships carrying noxious
liquid substances in bulk and implements aspects of Annex Il to the Convention.
Section 267P allows the making of regulations giving effect to Regulation 13 of
Annex |l. Marine Orders Part 93, Marine Pollution Prevention — Noxious Liquid
Substances contains provisions made pursuant to both section 267P of the Navigation
Act 1912 and section 33(1)(a) of the Protection of the Sea (Prevention of Pollution
from Ships) Act 1983, which allows regulations to be made pursuant to that Act.

14.14 Division 12B of the Navigation Act 1912 deals with ships carrying packaged
harmful substances and implements aspects of Annex |11 of the Convention. Section
267ZC alows the making of regulations giving effect to Regulation 1 to 6 of Annex
[1l. Marine Orders Part 94, Marine Pollution Prevention — Packaged Harmful
Substances contains provisions made pursuant to both section 267ZC of the
Navigation Act 1912 and ss26AB and 26B of the Protection of the Sea (Prevention of
Pollution from Ships) Act 1983.
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14.15 Marine Orders Part 95, Marine Pollution Prevention — Garbage are made
exclusively pursuant to section 33 (1)(a) of the Protection of the Sea (Prevention of
Pollution from Ships) Act 1983.

14.16 Sections 267K of Division 12 and 267Y of Division 12A provide AMSA with
the power to direct that a foreign ship not enter a port or use any offshore terminal if it
is of the opinion that it is not constructed in accordance with MARPOL. Similarly,
AMSA has the power to require aforeign ship to comply with specified requirements
when entering or leaving a port or terminal. These powers can only be used for the
protection of the environment.

14.17 MARPOL deals with two distinct areas of marine pollution control. The first
concerning the certification of structural and stability requirements for particular types
of ships and the equipment required on a ship to retain its wastes and minimise the
risk of marine pollution. Currently, this part of the convention isimplemented
through the Navigation Act 1912. The second area concerns the operational aspects of
the convention, such as the keeping of a ship’s oil record book, permissible oil
discharges, and use of port reception facilities for wastes, which are implemented
through the Protection of the Sea (Prevention of Pollution from Ships) Act 1983.

14.18 While the current arrangements mean that two pieces of legislation are giving
effect to the one international convention, the review considers that thisisa
convenient allocation of the two distinct aspects of MARPOL. The certification part
is compatible with the other certification provisionsin the Navigation Act 1912 and its
inclusion in the Act provides comprehensive coverage of the construction and
equipment requirements of ships for ease of reference by the industry. The legidlation
should continue to implement MARPOL requirements in relation to ship survey and
certification.

14.19 AMSA advised that the division of the Convention’s implementation between
the two Acts has caused confusion to some users of the legislation, particularly the
complex application provisions in the Navigation Act 1912. It is anticipated that these
difficulties will be reduced with the restructuring of the legislation and its focus on the
objective of ship safety and marine environment protection.

Load Line Convention

14.20 The International Convention on Load Lines 1966 requires ships to which the
convention applies to have been surveyed, marked and provided with an International
Load Line Certificate confirming the limitations on the draught to which a ship may
be loaded. The Convention includes detailed regulations for determining load lines,
the form of load line marks and their positioning on the side of a ship and for
maintaining the external weathertight and watertight integrity of the ship. It prohibits
the submersion of the load line relevant to the season and global zone for the ship’s
voyage and requires the master of every ship to be supplied with stability information
for the ship.

14.21 The Navigation Act 1912 in Division 5, Load Lines, in Part IV includes
provisions giving effect to the Load Line Convention. Sections 222 to 226 concern
the issue of load line certificates. Section 227A prohibits the master or shipowner of
an Australian registered ship from going to sea unlessit is issued with aload line
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certificate. Section 227B provides for offencesif a ship goesto seathat is
overloaded. Section 227C allows ships to be detained if the load lines are incorrectly
marked on the ship and section 22D provides for offences in relation to alteration of
load line markings. Section 227E alows for AMSA appointed surveyor to inspect a
foreign flag ship to which the Load Line Convention is applicable. Thisisto
ascertain if the ship is overloaded, its load lines are marked correctly, there has been
no material alteration to the ship since its marking, fittings and appliances comply
with the Convention and the ship’s condition complies with its Load Line Certificate.

Har monisation of Survey Requirements

14.22 The survey of ships for the purposes of meeting the requirements of the three
conventions, SOLAS, MARPOL and the Load Line Convention, can involve vessels
being out of service for sometime. A harmonisation system has been introduced by
the IMO aimed at ensuring the survey dates and intervals between surveys coincide so
that relevant ship surveys required under all three conventions can be carried out
within a stipulated timeframe.

The Role of Classification Societiesin Ships Certification

14.23 Before the development of the major maritime international conventions,
classification societies already had established classification rules providing a set of
comprehensive standards for ships' hull structures and essential shipboard machinery
systems. These had grown from the needs of eighteenth century insurance
underwriters to have an independent means of assessing the soundness of each ship to
determine the level of risk and the appropriate premium involved with insuring the
vessdl and its cargo.

14.24 Classification societies publish their own detailed rules for hull structural
design and essential shipboard machinery systems that have worldwide application in
the approval of plans, testing of materials and survey and inspection during the
construction of ships. The SOLAS and Load Line Conventions do not contain
detailed requirements for these items. The classification societies also lay down
requirements for the periodic surveys of a ship’s hull, machinery and equipment with
which compliance is a condition of maintaining a ship’s classification status.

14.25 The classification rules complement and amplify the standards stipulated in
international conventions which allow administrations to recognise nominated
classification societies as organisations which inspect and survey their flag ships to
verify that their construction and ongoing standard meets convention requirements. A
classification society also may be authorised by the flag State to issue statutory
certificates on its behalf confirming its flag ships' compliance with these standards.
While aflag State administration may delegate these statutory functions to
classification societies, it retains full responsibility under the conventions for ensuring
its flag ships' compliance with convention requirements as implemented in its
national laws. Classification societies so authorised by flag states should comply with
IMO Resolutions A.739(18) and A789(19).

14.26 The larger classification societies have formed the International Association of
Classification Societies (IACS) which has consultative status as a non-governmental
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organisation at the IMO and as such contributes to the development of major
international conventions and associated requirements.

14.27 Inrelation to Australian-registered ships, AMSA currently delegates its ship
survey and certification responsibilities under the Navigation Act 1912 to six
approved classification societies, which are al full members of the International
Association of Classification Societies. This delegation authorises the societies to
perform statutory survey and certification work on behalf of AMSA in accordance
with the applicable requirements of international conventions. The choice of which of
the six classification societies performs statutory survey and certification work is left
to the individual ship owner. However, AMSA has retained responsibility for
undertaking all audit and verification work associated with statutorily required
compliance with the International Ship Management (1ISM) Code.

14.28 AMSA has entered into a memorandum of understanding (MOU) with each
approved classification society that details the respective obligations and
responsibilities of each party. The MOU includes provision for AMSA to audit
activities carried out by the societies on its behalf under the terms of the agreement to
ensure that the requirements of the relevant international conventions and codes are
being met. AMSA aso undertakes a Flag State inspection program for Australian
flag ships, similar to its Port State Control inspections of foreign flag shipsin
Australian ports.

14.29 The Navigation Act 1912 in section 187BA allows AMSA to approve a
standard of classification certificate issued by a survey authority. Other provisions
allow AMSA or a survey authority to issue a ship with a cargo ship safety
construction certificate (section 206E), as required by SOLAS, a ship construction
certificate (section 267B) or a chemical tanker construction certificate (section 267Q)
as required by MARPOL, aload line certificate (section 222) or atonnage
measurement certificate (section 405F).

14.30 Thelegislation should continue to recognise the role of classification societies
in the survey and certification of ships, as provided by international conventions and
in accordance with international practice.

Accommodation

14.31 Shipboard accommodation standards can have a direct effect on the alertness
and health of crews and therefore impact on the safety of ship operations.
Accommodation needs to provide satisfactory security, protection from the elements
and insulation from heat, cold, noise and emissions from other parts of the ship
including engine, machinery and cargo spaces. It must have satisfactory drainage,
ventilation, heating, and lighting and provide sufficient space for crew members.

14.32 1LO Convention No. 92, Accommodation of Crews (Revised) 1949, contains
detailed provisions setting minimum standards for the location, construction,
arrangement, equipment and facilities for crew accommodation on seagoing ships of
500 gross tons or more. This includes sleeping rooms, sanitary facilities, mess and
recreation rooms and hospital spaces.
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14.33 It requires plans to be submitted to the competent authority for approval of
crew accommodation before construction of anew ship or ateration to an existing
ship. The competent authority also may inspect crew accommodation to ensure it
complies with legal requirements when a ship is registered, substantially altered, or
thereis a complaint by atrade union or crew members about non-compliance with
legal requirements. An inspection of crew accommodation is required to be carried
out by a ship’s officer at least weekly and the results recorded.

14.34 The convention requires the competent authority to consult with ship owners
and maritime unions in framing regulations to give effect to the convention. It aso
allows for variations of its standards if in consultation with shipowners and maritime
unions these are found to be not less favourable than the convention. Nothing in the
convention affects any law, award, custom or agreement between shipowners and
seafarers that ensures more favourable conditions than those provided by the
convention.

14.35 ILO Convention No. 133 Accommodation of Crews (Supplementary
Provisions) 1970, upgrades and updates the standards in ILO Convention No. 92
which are to apply to ships of 1000 gross tons or more. It requires each participating
Member State to maintain laws or regulations to ensure its application, define persons
responsible for compliance, prescribe adequate penalties and provide for an inspection
system to ensure effective enforcement.

14.36 Austraiaisaparty to both ILO Conventions No. 92 and No. 133. They are
given effect in section 136 of the Navigation Act 1912, which alows regulations to be
made prescribing accommodation for ship’s crew and give effect to the conventions.
The section allows the provisions of the conventions to be applied to classes of ships
other than those prescribed by the conventions. Section 137 makes particular
provision for AMSA to require shipowners to provide ventilation of machinery and
boiler spaces of a ship and awheelhouse or shelter for the helmsman.

14.37 Marine Orders Part 14, Accommodation, implements these ILO Conventions.
Some industry submissions commented that the standards included in Marine Orders
Part 14 for accommodation exceed those prescribed by the ILO conventions.?’ These
higher standards recognise to some degree alevel of amenities consistent with
Australian community norms, but they also have been influenced by industrial
agreements for more favourable conditions made between shipowners and maritime
unions, as permitted by the convention. The ILO conventions provide for
consultations with shipowners and maritime unions in developing appropriate
regulations to implement the accommodation conventions. Other OECD countries
also require standards of accommodation greater than ILO minima, reflecting their
own community expectations. Australian community expectations also would require
standards of accommodation above the ILO minima and more akin to those of other
OECD countries.

14.38 The shipping industry strongly argued that shipping legislation should separate
health and safety requirements from industrial arrangements by prescribing only the
ILO standards for accommodation. Higher standards that would address Australian

127 submission Nos. 7 and 13, and industry workshops Melbourne 10 September 1999 and Sydney
22 September 1999
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community expectations, relative to the nature of the ship’s operations, should be a
matter for negotiation at the enterprise level and be reflected in industrial agreements.
Industry representatives argued that most employers would adopt standards in excess
of ILO minimain industrial agreements in order to attract and retain staff. Reference
to ILO standards in the legislation would provide a common benchmark for AMSA to
inspect both Australian and foreign ships. If higher standards than the ILO
requirements are considered essential, then Australia should be promoting these at the
international level for global adoption. It was aso noted that the delegation of survey
functions to classification societies will tend to reduce differences in the application
of standards to Australian ships. In addition to ILO standards, Australian employers
must address OH& S requirements under other ASO standards, which are used as a
test of whether due care is being taken in providing a safe and healthy working
environment.'?®

14.39 Accommodation standards are an aspect of ship safety, which should be
included in that Part of the Act and assessed as contributing to the seaworthiness of
any ship. It would be consistent with the philosophical approach adopted by the
review that the Act and Marine Orders should be recast to reflect a performance based
reguirement for owners to provide adequate accommodation to ensure the health and
hygiene and reasonable social amenity of all persons on board sufficient for the nature
of the intended voyage, with guidance provided by reference to IMO, ILO and
relevant other bodies of standards.

14.40 It would be necessary that Marine Orders continue some prescriptive
elements, reflecting ILO convention obligations for minimum standards. For example,
Marine Order 14 aready reflects Article 5.4 of 1LO133 that “The number of ratings
occupying sleeping rooms shall not exceed two persons per room, except in passenger
ships where the maximum number permissible shall be four”. However, any
standards that go beyond those specified in international conventions should be left to
negotiation between parties. AMSA would be able to approve aternative standards
agreed between parties, consistent with the convention provisions alowing for
negotiation between shipowners and unions for standards that are not less favourable
that those in the conventions.

Tonnage M easur ement

14.41 The international system for standardised measurement of a ship’stonnageis
related to safety regulation, as most safety conventions are only applicable to vessels
above a certain tonnage. The correct calculation of tonnage also isimportant in the
application of port dues and fees and other levies. It isrelevant to the establishment
of limitsto liability under the Convention on Limitation of Liability for Maritime
Claims, which is scaled according to the gross tonnage of vessels calculated in
accordance with the Tonnage Convention.

14.42 The International Convention on Tonnage Measurement of Ships 1969
established uniform principles to calculate tonnage of ships engaged on international
voyages. It requires that each ship isissued with an International Tonnage Certificate
attesting to the assessment of its gross and net tonnages in accordance with the
principles contained in the Convention. It also allows for the inspection of shipsin

128 |ndustry workshops, Sydney 6 April 2000, Brisbane 7 April 2000, Melbourne 12 April 2000
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the ports of contracting States to verify that each carries an International Tonnage
Certificate and to ensure that the ship’s characteristics comply with the data on the
Certificate.

14.43 Australiais aparty to the Tonnage Convention and Sections 405B to 405P of
the Navigation Act 1912 implement its requirements. Provision is made for the
assessment of the tonnage of internationally voyaging ships in accordance with the
Convention and for the issue of an International Tonnage Certificate. The Navigation
Act 1912 aso provides for the issuing of tonnage certificates on behalf of overseas
administrations, and for AMSA to request an overseas administration to issue a
tonnage certificate on its behalf. These arrangements facilitate trade by providing
flexibility to businessin receiving or renewing tonnage certificates at convenient
times during their voyages, without the need to return to their flag State where a
tonnage certificate needs re-issuing when a ship’s particulars change. In practice,
AMSA has delegated tonnage measurement work under this convention to the six
approved classification societies.

14.44 The Navigation Act 1912 also makes provision for tonnages to be assigned to
avessel otherwise than under the measurement procedures of the Tonnage
Convention. This provision recognises that there is a need to know the tonnage of all
vessels, for example in applying levies and fees to such vessels to ensure they make a
contribution towards the costs of navigation aids, ports facilities and other services.
However, it is not necessarily appropriate to subject vessels to the same procedures as
set out in the convention, which could impose a significant cost on small vessel
operators when an acceptable aternative is available. Marine Order Part 3, for
exampl e specifies tonnage to length equivalents for the purposes of the STCW
convention.

14.45 The Tonnage Convention should continue to be recognised in the legidlation.
As the certification and inspection procedures are similar those for the other
certificates required under the Act, the requirement should be grouped with the
genera certification provisions. The legislation should allow for the use of approved
classification societies in this respect whilst retaining provisions for mutual
arrangements between AMSA and overseas administrations to recognise certificates
by or on each other’s behalf, together with mechanisms to assign tonnage for non-
convention ships.

Torremolinos Convention

14.46 The safety regulation of fishing vesselsis covered by both Commonweslth
and State jurisdictions. Australian fishing vessels of al sizes operating within
Australian waters come within the regulatory regime of the States and Northern
Territory. All Australian fishing vessels proceeding on an overseas voyage and al
foreign fishing vessels within Australia' s territorial waters or visiting Australian ports
come within the Commonwealth regime.

14.47 There are no specific safety standards for fishing vessels coming within
Commonwealth jurisdiction. Fishing vessels are covered by the Navigation Act 1912
for survey and the requirements for issue of safety certificates are the same as for
cargo ships. The standards applying to cargo ships are not generally appropriate to
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fishing vessels and there is a need to improve control of these vessels through a
regulatory regime specifically designed to address their operations.

14.48 Adoption of internationally agreed standards for fishing vessels would be
appropriate in view of the increasing numbers of foreign fishing vessels operating in
Australian waters. The Torremolinos International Convention for the Safety of
Fishing Vessels 1977 and its revising Protocol of 1993 apply to fishing vessels of 24
metres or more in length and set standard for the structure and equipment to be carried
on fishing vessels. It also provides for Port State Control measures for certification,
inspection and detention. The standards in the convention are acceptable to Australia,
and adoption of the convention provisions would clear the way for Australiato ratify
the convention. Australian shipping legislation should incorporate the provisions of
the Torremolinos Convention.

14.49 The Department of Agriculture, Fisheries and Forestry, Australia (AFFA)
supports the adoption of the convention and its 1993 Protocol. AFFA also noted it
would be useful to include in the revised Navigation Act 1912 a schedule of all
provisions that apply to fishing vessels, including those relating to COLREGS,
MARPOL and SOLAS.*® Transport South Australia (TSA) supported the proposed
adoption of the Convention into Commonwealth legislation, but noted that the
convention applies to vessels of greater than 24 metres, which is inconsistent with the
proposal to bring al non-trading vessels under 500 Gross Tons (35 metre equivalent
length). Transport SA also noted that adoption of the Convention may affect the work
of the National Marine Safety Committee in developing its National Standards for
Commercia Vessels.'® These are valid observations, which should be taken into
account in consultations between the Department of Transport and Regional Services
and the States and Northern Territory as new Commonwealth legislation is being
developed.

Non-Convention Vessals

14.50 Not all vessels subject to Commonwealth regulation are required to meet
safety standards established under international conventions. Generally speaking,
international conventions apply to ships above various tonnage limits and which are
engaged on international voyages. Under arrangements agreed by the Australian
Transport Council, the Commonwealth’ s responsibilities for regulating trading ships
will be aligned with the 500 GT limit specified for the SOLAS Convention.

14.51 However, it is possible that other shipswill continue to be regulated by the
Commonwealth, and a set of relevant standards suitable for such shipsis required. For
business efficiency, any standards applied by the Commonwealth should be consistent
with those applied under State or Territory vessel safety regimes. Commonwealth
shipping law should continue to provide for application of standards to non-
convention sized vessels, consistent with the Uniform Shipping Laws Code, or the
National Standards for Commercia Vessels when thisis endorsed by the Australian
Transport Council.

129 qybmission No. 51
130 gybmission No. 70
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Recommendations

46.  Thelegidation should continue to provide that all ships covered by the Act
should comply with the SOLAS, MARPOL, Tonnage and Load Line Conventions and
ILO Convention Nos. 92 and 133, Accommodation of Crews or, if non-convention
ships, with the relevant regulations under the USL Code or the proposed National
Standard for Commercial Vessels.

47.  Thelegidation should impose a duty on persons designing, building,
manufacturing, repairing, certifying and owning ships and ship’s safety equipment to
ensure that they act in accordance with its requirements.

48.  Accommodation standards should be included in the requirements of the
legislation for ship design, construction and maintenance.

49.  AMSA should continue to have power to issue relevant certificates and to
authorise survey authorities to issue Australian certificates.

50.  Thelegidation should continue to include the power to make regulations in
relation to ship survey, certification and inspection and for the certification of ship’s
construction and equipment aspects of the MARPOL Convention.

51.  Thelegidation should continue to provide for tonnage measurement and
certification of convention and non-convention size ships.

52.  Thelegidation should retain AMSA’s powers to direct ships that are believed
not to be constructed in accordance with MARPOL and these provisions should be
grouped with AMSA’ s other inspection and detention powers.

53.  Thelegidation should adopt the provisions of the Torremolinos Convention to
provide for safety regulation of fishing vessels coming within Commonwealth
jurisdiction.
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Table 14.1:

IMPLEMENTATION OF THE INTERNATIONAL CONVENTION FOR THE

SAFETY OF LIFE AT SEA (SOLAS) 1974

SOLAS CONVENTION CHAPTER

SECTION/MARINE ORDER

Chapter | covers ship surveys and certificates and allows
a party to inspect and control the ships of other parties
when they are visiting the former party’s ports.

Sections 191, Regulations to give effect to
the Safety Convention

Marine Orders Part 31, Ship Surveys and
Certification

Chapter |1 covers ship subdivision and stability

Chapter 11-1 specifies machinery and electrical
installations

Chapter I1-2 specifies detailed fire protection, detection
and extinction requirements.

Sections 191, Regulations to give effect to
the Safety Convention

Marine Orders Part 12, Construction —
Subdivision and Sability, Machinery and
Electrical Installations

Marine Orders Part 15, Construction — Fire
Protection, Fire Detection and Fire
Extinction

Chapter |11 covers standards for life-saving appliances

and procedures

- Part A coversrequirements for exemptions,
definitions, evaluation, testing and approval of life
saving appliances and arrangements.
Part B covers particular requirements for passenger
and cargo ships.
Part C covers requirements for life saving
appliancesincluding visual signals, survival craft,
rescue boats, launching and embarkation and other
appliances.

Sections 191, Regulations to give effect to
the Safety Convention

Marine Orders Part 25 Equipment —
Lifesaving

Chapter IV covers radio telegraphy and radio telephony
including facilities required, watchkeeping and listening,
technical specifications and mandatory log book entries
by radio operators. It also incorporates the Global
Maritime Distress and Safety System (GMDSS) for
distress communications and dissemination of genera
maritime safety information such as navigationa and
weather warnings.

Sections 191, Regulations to give effect to
the Safety Convention

Marine Orders Part 27 GMDSS Radio
Equipment

Chapter V cover safety of navigation in relation to ship-
board operations and navigational services provided by
parties to the Convention including meteorological
services, ship routeing, search and rescue services, ship
crewing levels and assistance to those in distress.

Sections 191, Regulations to give effect to
the Safety Convention

Marine Orders Part 21 Navigational
Equipment

Marine Orders Part 23 Equipment —
Miscellaneous and Safety Measures

Marine Orders Part 29 Emergency
Procedures and Safety of Navigation

Marine Orders Part 42 Cargo Stowage and
Securing

Chapter VI coversthe carriage of grain and other types
of cargoes except bulk liquids, including requirements
for stowing, trimming and securing grain and other
cargoes to safeguard ship stability.

Sections 191, Regulations to give effect to
the Safety Convention

Marine Orders Part 33 Cargo and Cargo
Handling — Grain

Marine Orders Part 34 Solid Bulk Cargoes
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Chapter VI covers the carriage of dangerous goods
including their classification, packing, marking,
labelling and placarding, documentation and stowage
whether in packaged form, solid form in bulk or liquid
chemicals and liquefied gasesin bulk.. Partiesare
required to issue classification instructions at the
national level in accordance with the International
Dangerous Goods (IMDG) Code.

Sections 191, Regulations to give effect to
the Safety Convention

Marine Orders Part 17, Liquefied Gas
Carriersand Chemical Carriers

Marine Orders Part 41 Dangerous Cargoes

Marine Orders Part 42 Cargo Stowage and
Securing

Chapter V11 covers requirements for nuclear ships

Sections 206U, Certificates required for
Australian nuclear ships

Marine Orders Part 31, Ship Surveys and
Certification

Chapter I X covers the International Management Code
for the Safe Operation of Ships and for Pollution
Prevention (ISM Code). The ISM Code requires ship
operators to establish a Safety Management System
(SMS) that achieves safety policy objectivesin relation
to safe practices for ship operation, safe working
environment, safeguarding identified risks, and
implementing continuous improvement in safety
management skills and preparation for emergencies.

Sections 191, Regulations to give effect to
the Safety Convention

Marine Orders Part 58 International Safety
Management Code

Chapter X covers safety measures for high speed craft.

Section 191, Regulations to give effect to
the Safety Convention

Marine Orders Part 49 High Soeed Craft

Chapter X1 covers Special measures to enhance safety

Chapter XI1I covers additional safety measures for bulk
carriers

Section 191, Regulations to give effect to
the Safety Convention

Marine Orders Part 18 Bulk Carriers and
Tankers
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|15, CARGO

15.1 Ships cargoes and their manner of transport present a number of hazards that
require regulation:
- Different types of cargo represent particular hazards to the safety of the ship itself,
both while loading/unloading or at sea;
Some cargoes may also represent significant environmental hazards if accidentally
released into the sea or port waters; and
Equipment and facilities for handling cargoes affect the occupational health and
safety of the crew.

15.2 The soundness of the ship’s structure and cargo handling facilitiesis an
important element of a ship’s safety management system, as are crew competenciesin
handling cargo. Ships cargo stowage facilities and equipment must be properly
designed, built, maintained and operated safely. Similarly, ship operators must be
made aware of the nature of cargoes consigned and any particular hazards that may
arise from the cargo, so that these can be incorporated into the safe management and
operation of the ship. Adequate records should be kept of cargoes to enable owners
and operators to respond adequately in the event of emergencies or salvage
operations.

Overloading

15.3 Overloading reduces the stability of the ship and may lead to its total loss.
International rules to prevent overloading are contained in the International
Convention on Load Lines 1966. The Convention is given effect in Australia by
Division 5, Part IV of the Navigation Act 1912 and Marine Order 16. A ship is not
permitted to be overloaded beyond the limits allowed in the Load Line certificate,
issued in accordance with the Convention, and a ship must be marked with
appropriate load lines consistent with its certificate.

15.4 Division 5 also makes provision for the Australian Maritime Safety Authority
to make regulations for the issue of load line certificates, grant exemptions, extend or
cancel certificates, authorise survey authorities to issue certificates, issue certificates
on behalf of other convention countries and request other countries to issue
certificates to Australian ships. It is appropriate that these powers continue in order to
provide flexibility for business in meeting the convention requirements.

15,5 Section 187C in Division 1, Part IV of the Act also defineswhen ashipis
overloaded. It isan offence to interfere with loading marks under s191B and s192B
provides for regulations to be made about stability information and tests. These
provisions overlap to some extent the provisions of Division 5 and should be
rationalised.

Hazar dous Car goes
15.6 Many cargoes carried by ships are hazardous to the ship, its crew, cargo

handlers and the environment. These cargoes require specia handling to minimise
potential threats and should be readily identifiable, with relevant information made
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readily available to shippers and carriers. Special measures may need to be prescribed
for specific types of hazardous cargo and should be strictly enforced.

15.7 TheIMO has developed international standards for arange of cargoes. Given
the need for uniformity of international standards and practices to facilitate trade,
these regulations should be adopted by Australia. The international standards are
published in a number of codes which are readily available to shippers and the
shipping industry. These include the International Maritime Dangerous Goods Code,
(concerning packaged goods), solid bulk cargoes, liquid chemicals and gases and oil
in bulk. Other codes address hazards to stability such as carriage of timber on deck, or
grain.

15.8 The Navigation Act 1912, Division 10 of Part 1V, requires dangerous goods to
be distinctly marked and information given to the ship owner and master. Dangerous
goods must not be falsely described and may be forfeited by court order. An owner or
master may refuse to carry any dangerous goods and may open and inspect packages
suspected of containing dangerous goods. There is a power to make regulations
concerning carriage of dangerous goods and the Australian Maritime Safety Authority
may prohibit certain cargoes from carriage and may detain ships with prohibited
cargoes. Marine Order 41 regulates dangerous cargoes, including those defined in
Chapters 17 and 18 of the International Code for the Construction and Equipment of
Ships Carrying Chemicals in Bulk (IBC), the International Maritime Dangerous
Goods Code (IMDG) and the Code for the Safe Carriage of Irradiated Nuclear Fuel,
Plutonium and High-Level Radioactive Wastes in Flasks (INF). Shipping legislation
should continue to prescribe arrangements for safe handling of hazardous cargoes.

15.9 Marine Order 33 deals with handling of grain and implements the

International Code for Safe Carriage of Grain in Bulk. AMSA is consulting with the
grain handling industry to review MO33 with a view to removing the prescriptive
requirements for loading grain and placing the responsibility for safe loading back on
the grain handlers and ship operators. Marine Order 34 regulates carriage of solid bulk
cargoes and applies the IMO Code of Safe Practice for Solid Bulk Cargoes and the
IMDG Code.

Containers

15.10 The use of containers evolved as a means of efficiently handling and
transporting a wide range of goods. The adoption of containers has significantly
improved the speed of loading and unloading of ships and transport of goods to their
final destinations, as well as reducing breakages and pilfering. The resulting cost
savings represent a major benefit to businesses. Containers are in widespread use
throughout the world and represent a substantial proportion of cargoes now carried by
ships.

15.11 Thereisaneed to have regulated standards of container construction,
handling, stacking and transporting of containers for safety reasons. Thereisan
advantage to business from having common international standards for container
safety to facilitate the international transport of goods in containers. Thisis achieved
through the International Convention for Safe Containers 1972. Division 9, Part IV of
the Navigation Act 1912 and Marine Order 44 give effect to the Convention. The
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legislation should continue to provide for the convention requirements and for
subsequent amendments to be conveniently implemented through Marine Orders.

Livestock

15.12 Marine Order 43 includes requirements to address the welfare needs of
livestock on vessels. Animal welfare regulations are intended to ensure that livestock
being transported do not suffer unnecessarily during a voyage, and are unrelated to the
safety of the ship and its crew or pollution prevention. The regulations arose from a
number of incidents of high losses of sheep and cattle in the live animal export trade.

15.13 These matters are also covered under the Export Control (Animal) Orders and
the Australian Meat and Livestock Industry Act 1997 (AMLI Act). It has been of
concern to both the export industry and regulators that the three pieces of legislation
overlap or areinconsistent. The Australian Quarantine & Inspection Service
submitted that there is support for animal welfare matters to be covered by one piece
of legislation.*®! The shipping industry noted that some provisions of Marine Order 43
address design and construction aspects of ships carrying livestock, such as special
ventilation needs, and these provisions should be retained in shipping law with other
design and construction requirements.**

15.14 Given the linkages between the licensing of livestock exporters under the
AMLI Act, the Livestock Export Accreditation program and animal welfare, it would
be more appropriate for relevant animal welfare matters to be removed from the
Navigation Act 1912 and Marine Orders, to be taken up into the AMLI Act.
However, ship design and construction aspects of livestock ships should remain
within shipping legislation.

Cargo Handling Equipment

15.15 The Navigation Act 1912 provides for regulations to be made concerning the
safe stowage or carriage of cargo in ships. The safety of equipment built into a ship
or carried on a ship and used for loading or discharging a cargo is an integral part of
the safe working of a ship. It isappropriate that regulations provide for international
consistency in cargo handling and stowage to facilitate efficient international trade.

15.16 Regulationsfor general cargo handling equipment and cargo stowage are
contained in Marine Orders 32 and 42 respectively. These regulations apply to both
trading ships and offshore industry vessels and mobile units. Marine Order 32 gives
effect to ILO convention requirements on marking of weights and packages (ILO27),
dock work occupational health and safety (ILO152 and 160) and the ILO code of
practice on safety and health in dock work. Marine Order 42 gives effect to
Regulation 22 of Chapter V and part A of Chapter VI of SOLAS.

15.17 The Northern Territory Department of Transport and Works submitted that
there is a conflict between Marine Orders and the Act as to whether the rules apply to
all vessels, including vessels not subject to the Act, when loading or unloading at any
port or placein Australia. Thisinconsistency can cause confusion and increased costs

131 gubmission No. 27
132 Industry workshop Melbourne 12 April 2000
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for industry.*® This concern should be addressed in redrafting of the Act and the
review of Marine Orders.

15.18 The regulations provide for a nominated person to be in charge of loading and
unloading operations, that all equipment is properly examined and tested and
personnel are properly trained and protected from injury. Before commencement of
loading a shipper is required to inform a master of appropriate information on the
cargo to enable precautions to be put in place for proper and safe stowage and
carriage of the cargo. Cargoes must be loaded, secured and stowed so asto prevent
damage or hazard to the ship and persons aboard and loss of cargo overboard,
throughout the voyage. Safety of the ship includes ensuring adequate visibility from
the bridge and all lookout positions, stability and access to accommodation and life
saving appliances.

Recommendations

54.  Thelegidation should continue to provide for application of relevant
international conventions for cargo handling and stowage, including the International
Load Lines Convention, the Containers Convention and the IMDG Code.

55.  Thelegidation should continue to prohibit overloading of a ship and provide
for inspection and detention of an overloaded ship and penalties on the owner and
master.

56. AMSA should continue to have power to issue load line certificates on behalf
of other countries and to authorise approved survey authorities to issue Australian
certificates.

57.  Theoverloading provisionsin Division 1 should be grouped with the L oad
Lines provisionsin Division 5 of Part IV of the Navigation Act 1912 to assist
interpretation of the legislation.

58.  Thelegidation should continue to include the power to make regulations in
respect of cargo and loading of ships consistent with the safe and environmentally
responsible operation of shipping and the requirements of international conventions.
This should include a power for AMSA to require a cargo operation that is deemed to
be hazardous to stop until the hazardous situation is rectified or rendered safe.

59.  Animal welfare matters should be removed from the Marine Orders and
instead be covered by the Export Control (Animal) Orders and the Australian Meat
and Livestock Industry Act 1997.

133 submission No. 5
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‘ 16. INCIDENT INVESTIGATION

16.1 The UN Convention on the Law of the Sea providesin Article 94(7) that the
flag state is obliged to hold an inquiry *“before a suitably qualified person” into any
incident on the high seas. Under SOLAS Chapter 1 Regulation 21, each
administration also is obliged to carry out an investigation of any casualty occurring
to any of its ships or within its jurisdiction. This obligation to investigate marine
casualtiesis mirrored in al major marine conventions. Article 1(b) of the SOLAS
convention requires a contracting government to promulgate laws to give full and
complete effect to the Convention. The current arrangements under the Navigation
Act 1912 for incident investigation to be conducted separately from regulatory
functions are considered appropriate and should be maintained.

16.2 Casualty investigations are addressed by s425(1)(ea) in Part XI of the
Navigation Act 1912, which provides for the making of regulationsin relation to the
investigation of and reporting on casualties affecting ships or entailing loss of life on
or from ships. The Navigation (Marine Casualty) Regulations specify in s8 that the
purpose of investigationsis to identify the circumstances in which an incident
occurred and to determine its cause. Under s16 the Inspector must prepare a report
setting out the results of the investigation and the Secretary must cause the report to
be published. The aim of publication isto enhance awareness of the causes of
incidents within the shipping industry.

16.3 The Regulations provide that the Inspector of Marine Accidents may
investigate an incident which occurs within the jurisdiction of the Navigation Act
1912 with the purpose of identifying the circumstances of an incident and determining
itscause. The jurisdiction is defined as an incident which occurs to a ship:

within the territorial sea of Australia or in waters to the landward side of the

territorial sea; or

if evidence relating to the incident isfound in Australia; or

to which Part 11 of the Act applies.

16.4 The Regulations aso provide for the following mattersin relation to conduct
of investigations by the Inspector:
- An obligation on an owner or master of a ship to report losses of or incidents in
relation to a ship;
Appointments of officers to investigate marine incidents;
Procedures for conducting investigations, including powers of entry to ships and
premises, powers of search and to issue summonses,
Confidentiality of records of evidence;
Preparation of reports on incidents.

16.5 The Regulations aso make provision for the appointment of Boards of Marine
Inquiry to investigate incidents, with similar provisions for the conduct of inquiries.

16.6 The Inspector isindependent of regulatory and administrative functions of the
Australian Maritime Safety Authority to overcome any perception of conflict of
interest and to create a transparent investigation process. The Inspector heads the
Marine Incident Investigation Unit, which was created on 1 January 1991 as an
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investigation body within the Department of Transport. It is currently located within
the Australian Transport Safety Bureau (ATSB) of the Department of Transport and
Regional Services.

16.7 The MIIU undertakes “no fault” investigations, in order to facilitate inquiries
into the causes of incidents. It has no powers to detain vessels and the evidence given
to its investigations is not permitted to be used in a criminal court.

16.8 This system resulted from tri-partite discussions among ship owners, maritime
unions and the Government**, and recognised world best practice as developed in a
number of major shipping nations. The processis aso seen to reduce the need for
multiple investigations where a seafarer may be required to give evidence before a
number of investigations, tribunals or courts. However, it does not totally remove the
need for multiple investigations to achieve the separate goas of the MI1U and AMSA
(or of other organisations which may be affected by an incident, such as State
agencies, charter parties and P& Clubs). The separation of incident investigation and
regulation is consistent with the safety aims of the International Maritime
Organization.

16.9 The same tri-partite committee also supported provisions within the
regulations for the conduct of Marine Boards of Inquiry to undertake investigations in
matters of considerable public interest, for example a casualty involving significant
loss of life. The alternative considered was a Royal Commission, however this was
judged to be less responsive and less likely to keep a focus on the cause of amarine
incident. The facility of a Board of Marine Inquiry has not been used since the
regulations were amended in 1990 to provide for it. All marine incidents have been
investigated by the Inspector, because the occasion has not arisen requiring use of the
Board powers.

16.10 The MIIU advises that the costs of its investigations are generally met within
the ATSB budget and that the monetary costs to the ship owner in any investigation
are minimal .**°

16.11 The shipping industry indicated that it strongly supported the concept of “no
fault” incident investigations separate from safety regulation by AMSA.**®

16.12 Apart from placing an obligation on a master or owner to report an incident,
the regulations do not impose upon the business of ship operations. Procedures
specified in the regulations do not act to restrict competition.

16.13 Regulation for incident investigation is consistent with the objective of the Act
for improving safety outcomes for the shipping industry, and is necessary for
implementation of Australia’ s international obligations. The benefits of the activity, in
terms of enhancement of safety awareness leading to reduced likelihood of repeat
occurrences, are considered to outweigh the minimal costs to businessesin

134 Established to review the marine casualty investigation procedures following the protracted Court of
Marine Inquiry into the grounding of the Australian bulk carrier TNT Alltransin 1985.
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cooperating with investigations and inquiries. Legislation should continue to provide
for separation of incident investigation and regulatory functions.

16.14 The New South Wales Department of Transport submitted that the Navigation
(Marine Casualty) Regulations should be amended to require every investigation
report to contain recommendations to enhance safety and to prevent recurrence of the
type of incident.®” This would enhance safety outcomes, both directly and by placing
an onus on aregulatory agency to show cause where it did not implement a
recommendation and similar incidents recurred. This practice is adopted, for
example, by the United States National Transportation Safety Board.

16.15 Such aproposal would be consistent with the general direction proposed for
accident investigation legislation administered by the Australian Transport Safety
Bureau. Little additional effort would be required to add recommendations to the
MIIU incident reports.

I nvestigation on Behalf of Overseas Authorities

16.16 In November 1997, the IMO Assembly adopted Resolution 849(20) Code for
the Investigation of Marine Casualties and Incidents. The aim of this code is to
introduce a uniform systemic safety approach to marine casualty investigations and to
promote cooperation between national administrations in the investigation of marine
casualties. The European Union has mandated the adoption by member states of this
resolution in 2001 and other countries also are examining its implementation.

16.17 The MIIU has suggested that the regulation should be amended to provide for
the M11U to make investigations on behalf of another flag State investigating under
the terms of the IMO Code. The MIIU noted that it isincreasingly being asked by
other flag administrations to assist in safety investigations, but that for the Inspector to
exercise his powers, aformal investigation must be commenced under the
regulation.**®

16.18 While the MIIU could exercise powers of investigation on behalf of other Flag
States by being appointed as agents of those Flag States, the time taken to gain the
necessary appointments may allow the subject ship to leave Australian jurisdiction. It
would not be appropriate to seek to detain a ship while these formalities are
established (indeed the M11U has no powersto detain a ship). In making an
investigation, the MI1U may need to exercise various official powers, including
seeking warrants and taking samples.

16.19 Itisdesirablethat the MIIU act in accordance with official Australian
procedures for entry to a vessel and taking of evidence, rather than those of another
flag state. In addition, once an investigation is commenced by the MI1U, the Inspector
must follow the prescribed procedures and provide a formal report, which may not
always be appropriate when the MI1U is acting on behalf of another flag State.

137 submission No. 65
138 sybmission No. 2
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Commonwealth-State Jurisdiction

16.20 The Queensland Department of Transport submitted™* that Commonwealth
regulations vest exclusive jurisdiction in the Commonwealth to investigate marine
incidents other than those involving a vessel in categories covered by section 2(1)(a)
to (d) of the Navigation Act 1912. The department is concerned that this coverage
excludes a state or a state authority from investigating incidents in its own coastal
waters, pilotage areas and ports, even where the Commonwealth Investigator of
Marine Accidents decides not to investigate an incident. Similar concerns were raised
by the Victorian Department of Infrastructure,™*® which also recommended
consideration of the approach taken in occupational health and safety and
environmental law, where investigations are conducted as potential prosecutions.
Transport South Australia supported the continuing separation of incident and
regulatory investigations, but called for the legislation to recognise the need for some
investigations to proceed to prosecution.**

16.21 Advice from the Australian Government Solicitor is that constitutional
limitations apply only to the extent that Commonwealth and State laws are
inconsistent, and that the Navigation Act 1912 |eaves considerable scope for the
application of State and Territory laws regarding incident investigation. The
exception is that where the Commonwealth has actually commenced an investigation
under s8 of the Navigation (Marine Casualty) Regulations, a State or Territory cannot
investigate the same incident for the same purpose under State or Territory law.

16.22 The MIIU investigates incidents only for the purpose of establishing the cause
of the incident, whereas State regulatory or port authorities (and AMSA) could also
investigate with a view to establishing compliance with and/or breaches of the
regulations. This occurred, for example, with the August 1999 Lauro D’ Amato
pollution incident in Sydney Harbour'*?, which resulted in prosecution of and fines
for the vessel owner, master and chief officer under New South Wales law, as well as
publication of a separate incident report by the MI1U under Commonwealth law.

16.23 Incident investigation by the M11U does not preclude a State or Territory
agency from investigating and prosecuting relevant incidents where those incidents
may breach State or Territory laws.

16.24 For practical purposes, the MI1U and State agencies can conduct joint
investigations, as considered necessary, under Memoranda of Understanding, with a
view to minimising the burden of investigations upon ship operations, particularly
delaysto the ship. An example was the investigation of the Claudia which made
contact with the jetty at Bass Point, NSW in 1998.%** Memoranda of Understanding
explicitly provide that “nothing in the memorandum will restrict the powers of either
party to conduct an investigation under its legislation, whether or not the other party is

1% gybmission No.37, p5 and Submission No. 59.
140 gybmission No. 63
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also conducting an investigation into that incident.” *** Where a State requests the
MIIU to investigate an incident, the MI1U will do so within the limits of its available
resources.

16.25 In the case of Queensland, the limitation on investigation by State authorities
appears to stem from the provisions of Queensland legislation. Section 14 of the
Queendand Transport Operations (Marine Safety) Act 1994 provides that that Act
does not apply to a marine incident if the incident is required to be reported under the
Commonwealth Act. Section 12 of the Queensland Act provides that the Act does not
apply to a ship to the extent that the Commonwealth Act appliesto it. The Australian
Government Solicitor concludes that the application of investigation powers by
Queensdland authorities where an incident is required to be reported under
Commonwealth legislation (but may not in fact be investigated by the
Commonwealth) is excluded by virtue of the Queensland Act, and that this exclusion
iswider than is constitutionally necessary.'*

16.26 It isdesirable that any uncertainty among State authorities on the extent of
their legal and constitutional powers to investigate incidents should be resolved. The
review notes that Victoria sponsored a workshop of marine incident investigators at
the end of May 2000, and all States have agreed to examine their legal positions on
thisissue. The review considers that thisis an appropriate forum for the various
parties to air their concerns and to examine each jurisdiction’s legidative basis for
investigations.

Recommendations

60.  Thelegislation should continue to provide for investigation of marine
casualties and incidents separately from regulatory safety functions.

61. The Navigation (Marine Casualty) Regulations should be amended to require
every incident investigation report to contain recommendations aimed at enhancing
safety and preventing recurrence of the same type of incident.

62.  The Navigation (Marine Casualty) Regulations could be amended to alow the
Inspector of Marine Accidents to investigate incidents on behalf of other Flag States,
consistent with IMO Resolution 849(20).

63.  The Marine Incident Investigation Unit should continue to consult with the
States and Northern Territory marine accident investigation authorities to ensure that
Commonwealth and State/Territory legislation provides for appropriate coverage of
marine incident investigations by each jurisdiction.

14 For example, Memorandum of Understanding between Marine Board of Victoriaand Marine
Incident Investigation Unit in Relation to Investigation of Marine Incidents, March 1998, clause 4.
145 Australian Government Solicitor, correspondence with MII1U, 27 January 1998
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|17 WRECK REMOVAL

17.1 AMSA has powers under s314A of the Navigation Act 1912 to order an owner
to remove any ship or part of a ship wrecked on or near the Australian coast, within a
specified period of time. If the owner does not do so, AMSA may then cause the
wreck to be removed or destroyed and may recover expenses from the owner. AMSA
may also sell awreck and pay the proceeds, |ess expenses, to the owner.

17.2 These provisions give effect to the objective of prompt removal of hazards to
navigation and possible environmental damage. The aim is to limit the potential for
further damage or losses due to collision with the wreck as well as |osses
consequential to any need to deviate around awreck or denia of maritime facilities
due to the location and hazardous nature of awreck. These aspects of wreck bear
directly on the efficient functioning of the maritime industry and may also affect other
industries such as fishing and tourism. The law should provide for quick removal of a
wreck in these circumstances.

17.3 Itisappropriate that responsibility for removal of awreck should rest with the
owner, and that an owner cannot escape liability by abandoning the wreck. If an
owner cannot or will not fulfil this responsibility, provision for public authorities to
do so isrequired.

17.4 While State and Territory laws generally make similar provisions for wreck
removal, particularly in harbour areas, it is desirable that the Navigation Act 1912
also provide for wreck removal to cover circumstances where state laws can not
apply. It would be appropriate that AMSA’s powers to order wreck removal be
capable of application throughout all the waters claimed by Australia, and not be
limited to wrecks “on or near the coast”.

17.5 The Act treats wreck removal in two different ways. The power to remove or
order removal of historic wreck is constrained to circumstances involving saving of
human life, securing safe navigation of ships and dealing with an emergency
involving a serious threat to the environment. This applies to wrecks declared as
historic shipwrecks under both the Commonwealth Historic Shipwrecks Act 1976 and
equivalent State or Territory laws. It is appropriate that AMSA retain the power to
order removal of hazardous historic wrecks, but that the circumstances should be
strictly limited to those specified.

17.6  For non-historic wrecks, there is no limitation on the circumstances in which
AMSA can deal with wreck removal. AMSA in practice limits orders to remove a
wreck to those circumstances specified for historic wreck, ie saving life, securing safe
navigation of ships, and dealing with a serious threat to the environment. It would be
in the industry’ s interests and AMSA’ s interests to have its wreck removal powers
formally narrowed to align with the Act’s core function of safety and environmental
protection. Removal costs can be significant and may easily outweigh any public
benefit of removal where there is no significant threat to safety or the environment.

17.7 Asthe power to order removal of awreck isrelated to the safety and
environmental protection objective, the power should be retained but it should be
regrouped with other safety related matters.
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Additional Matters

17.8 Wreck removal is not specifically covered by international conventions at
present, nor does UNCL OS specifically refer to wrecks, and it is unlikely that a
convention will be adopted in the near future.**® The IMO, however, is considering a
proposed convention to enhance uniformity in international law, fill the existing gap
in international law and achieve consistency with coastal states' powers under
UNCLOS.

17.9 The draft convention is considering a suggestion that cargo interests be
required to contribute to the costs of removal of a hazardous wreck where cargo aone
may be decisive in the wreck being declared as a hazard. There is some argument that
arequirement for cargo interests to contribute to the costs of removing hazardous
wreck would encourage cargo owners to carefully select the standard of ships they
contract to transport cargo to ensure that they are safe. This position is consistent
with the “polluter pays” principle and liability for cargo interests also has precedent in
the HNS Convention. To date, however, this argument has not received general
acceptance.

17.10 Adoption of such ameasure in nationa law in advance of any convention
agreement on the matter is not appropriate. If Australia adopted such a provision
before other nations, it could affect the competitiveness of our international trade
where other exporters or importers would not be required to pay insurance or carry the
risk of removal costs. It would be preferable to await the outcome of international
deliberations before introducing this requirement into national law.

17.11 The draft convention also canvasses reporting requirements so that an
appropriate authority is notified of the extent and nature of the wreck and may
identify any particular hazard associated with it or its cargo. The Act does not
specifically require the notification of wreck location or marking of awreck site
where the wreck may pose a hazard to navigation or the environment. Sections 268
and 269 require a master or owner of alost ship to report the loss. Section 269A
imposes an obligation on a master to report encounters with a serious danger to
navigation. A serious danger is defined to include a dangerous derelict vessel, but not
other forms of hazard caused by wreck. Section 302 requires any person finding a
wreck to give notice to the receiver of wreck, although this requirement appears to be
more related to the purpose of securing lost property and returning it to its owner.

17.12 It would be appropriate for an owner or finder of awreck to be required to
report its location to the Australian Maritime Safety Authority, so that any hazard can
be assessed and marked, and for the owner to be liable for costs of marking the wreck
if it is not removed.

17.13 Heritage South Australia submitted that the legislation should require AMSA
to notify the relevant State, Territory or Commonwealth Minister responsible for
historic shipwreck of any intention to order or undertake removal of awreck. It was
concerned that AMSA could remove or destroy awreck without any assessment being

146 The International Convention on the Limitation of Liability for Maritime Claims 1976 provides
inter alia for limitation of costs of removing awreck or its cargo. Australian legislation giving effect to
the Convention, the Limitation of Liability for Maritime Claims Act 1989, however, does not give
effect to the wreck removal provisionsin Article 2 of the Convention.
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done of its historical value. Prior notification could enable site recording and possible
salvage archaeol ogy to take place. Heritage SA also proposed that the legidlation
should not empower AMSA to sell items from an historic shipwreck to recover its
costs, noting that the Historic Shipwrecks legislation was introduced, in part, to
prevent the Commonwealth Receiver of Wrecks from selling historic wreck.*’

17.14 Thereview is proposing that AMSA’s powers to order removal and to remove
wreck itself should be exercised in limited circumstances where there is a clear hazard
to life, navigation or the environment. These circumstances would generally require a
prompt response to remove a serious hazard. It would not serve the public interest for
such hazards to be allowed to continue while archaelogical investigations are
undertaken. The Navigation Act 1912 specifically provides for AMSA to take action
to remove historic shipwreck despite anything in the Historic Shipwrecks Act 1976,
where it is necessary for safety or environment protection. The Navigation Act 1912
currently does not require AM SA to report to heritage authorities before taking action
to remove wreck, and the review considers it would not be appropriate to constrain its
actions aimed at eliminating serious risks to safety and the environment. The limited
likelihood of loss to the community of archaelogical valuesislikely to be outweighed
by the benefits from enhanced safety and environmental protection.

17.15 Asthe costs of wreck removal can be significant, the review considers it
would be appropriate for AMSA to be able to recover its costs as currently provided
for in the legislation. The final disposition of items of significant heritage value from
ordinary wreck should be handled in consultation with heritage authorities, where the
owner cannot be found, and it may be appropriate for the relevant heritage authorities
to reimburse AM SA for the costs of recovery and removal of such items. Where a
wreck aready is declared as historic under Commonwealth, State or Territory laws,
sections 314A(3) and (4) of the Navigation Act 1912 provide that AMSA may not
exercise any of itswreck removal powers unless it is necessary for safety or
environment protection purposes. The power to sell recovered historic wreck could
not be considered to be necessary to safety and environment protection and would
appear aready to be excluded by the provisions of the Act.

147 gubmission No. 73
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Recommendations

64.  Thelegidation should continue to provide for AMSA to have the powers to
order removal of both historic and ordinary wreck in Australian waters or to
undertake removal itself.

65. AMSA’s power to order or undertake removal of both ordinary and historic
wreck should be limited to promotion of the legislation’s safety and environmental
protection purpose.

66.  Thelegidation should continue to place responsibility for costs of removal on
the owner of the wreck. Where the owner cannot be identified or is unable or
unwilling to remove the wreck, AMSA should be empowered to sell the wreck to
recover its expenses, as well as having the right to pursue the owner for any
outstanding amount. Alternatively there should be provision for any surplus from sale
of removed wreck to be paid to the owner and for the Commonwealth to appropriate
the funds if the owner cannot be found.

67.  Anowner or person finding awreck should be required to report its location
and any potential hazardsto AMSA.

68.  The owner should be responsible for costs of marking a hazardous wreck if it
is not removed.

69.  Wreck removal provisions should be regrouped with other safety related
matters in the restructured Act.
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18. OFFSHORE INDUSTRY VESSELS

18.1 The offshore petroleum industry in Australiais regulated under both the
Petroleum (Submerged Lands) Act 1967 (PSLA) and the Navigation Act 1912.

Part VB of the Navigation Act 1912 provides for regulations to be made concerning
the operations of offshore industry vessels and mobile units. Specific provisions for
offshore industry mobile units are contained in Marine Orders Part 47. New
provisions have been developed for Floating Offshore Facilities under Marine Orders
Part 60. AMSA also has devel oped the Offshore Support Vessel Code of Safe
Working Practice (OSV Code) in consultation with the Department of Industry,
Science and Resources (DISR) and the industry.

18.2 A principa purpose of both the PSLA and the Navigation Act 1912 isto
ensure safety of life and property and protection of the marine environment for
vessels, including those operating in the offshore petroleum industry. Given the
international competitiveness of the industry and that many vessels operating in the
industry within Australian waters are foreign-flagged, it is necessary to pursue the
safety and environmental objective within the framework of international law and
agreements for ship safety and marine environmental protection.

Jurisdiction

18.3 Concerns have been raised about the coverage of installations and support
vessels by both the Navigation Act 1912 and the PSLA. Industry submissions have
indicated to the Navigation Act 1912 review that there are uncertainties over which
act appliesto a particular vessel at any given time and concerns regarding
unnecessary compliance costs associated with the two regimes.**® Moreover, thereis
uncertainty about the application of the Navigation Act 1912 to foreign flagged
vessels which do not enter an Australian port. The report of the Offshore Petroleum
Safety Case Independent Review Team also notes that Australia’ s legal and
administrative framework is complicated by the interaction of Commonwealth and
State legislation, including the Navigation Act 1912,

18.4 The PSLA regulates the offshore oil and gas industry, including petroleum
installations and the operation of ships within a 500 metres exclusion zone around an
installation. The Navigation Act 1912 also applies to offshore mobile units and
offshore industry vessals. In accordance with the Offshore Constitutional Settlement,
the Navigation Act 1912 provides that the PSLA takes precedence to the extent of any
inconsistency between the two Acts.

18,5 Thereisarange of different types of vessels operating in the offshore industry,
which have different operational characteristics and may require different forms of
regulation from ordinary trading ships.

18.6 The self-propelled Floating Production, Storage and Offloading (FPSO)
facilities are classed by the International Maritime Organization (IMO) as seagoing
ships, which are required to comply with the relevant maritime conventions.
Australia applies the international maritime safety rules to these facilities under the

148 Submission Nos 7, 36, 38, 40 and industry workshop, Perth 20 September 1999
149 Finnestad, Ognedal and Spence (2000)
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Navigation Act 1912 when they are operating as vessels, that is when they are
disconnected from the seabed riser. Other developed countries such as the US,
Canada, NZ, Netherlands and Singapore also apply IMO regulations to these vessels.
When the FPSO is connected to the seabed riser, it is treated as a petroleum
installation and must comply with the PSLA.

18.7 Whilean FPSO is operating as a ship, it presents the same risks to the
environment and safety as other ships.*>® Appropriate regulation of vessel standards
and crew size and competencies, consistent with international maritime conventions
for the safety of life at sea and protection of the marine environment, are required.
The offshore industry acknowledged that an FPSO in non-operational mode and
undertaking a voyage at sea should fall completely under the jurisdiction of the
Navigation Act 1912." However, the peak industry body, the Australian Petroleum
Production and Exploration Association (APPEA) argues that an FPSO undertaking a
“temporary” disconnect during operations should not be categorised as a ship and
should not come under the Navigation Act 1912. Thisissue is dealt with in the next
section.

18.8 Shuittle tankers taking petroleum products from offshore installations are
subject to all the relevant IMO requirements for conventional tankers. When a tanker
interacts with an installation within the 500 metres exclusion zone, it is required to be
operated in accordance with the safety case regime operating under the PSLA.
However, the Attorney-General’ s Department advised that the Navigation Act 1912
does not apply to foreign ships that use Australian seainstallations, and for thisto
occur the definition of a port in the Act would need to be amended to include an
Australian installation.* The replacement to the Navigation Act 1912 should include
offshore installations in the definition of a port.

18.9 The purpose built offshore industry support vessels which carry supplies and
equipment and provide other services, such asfirefighting or diving, are covered by
the Navigation Act 1912, where applicable. They are also required to operate under
the offshore operator’ s safety case regime under the PSLA when interacting with an
installation within the 500 metres exclusion zone.

18.10 Some seismic vessels and drilling platforms are regulated under the
Navigation Act 1912, where applicable, although some foreign ships are effectively
unregulated (see below). Although these vessels do not operate in conjunction with a
petroleum installation, the PSLA also may also regulate them under a Schedule of
specific requirements for offshore petroleum exploration and production in waters
under Commonwealth jurisdiction.

130 Environmental risks and costs to the general community may even be greater than for ordinary
trading ships. Recently the International Oil Pollution Compensation Fund considered whether FPSOs
may not be eligible for compensation payments from the Fund under international convention rulesin
some circumstances, ie where an FPSO that has disconnected from ariser to escape severe weather or
to proceed to port for repairs or survey isinvolved in a pollution incident. A Fund working party
concluded that the 1992 convention should apply to FPSOs only when they carry oil as cargo on a
voyage to or from a port or terminal outside the cilfield in which they normally operate. Thisissueis
till under consideration by the Fund.

31 gybmission No. 70, p9

152 gybmission No. 44
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18.11 Non-FPSO vessels clearly operate as ships and should be subject to the
relevant environment protection and safety provisions of the Navigation Act 1912. It
may be necessary for them to also comply with the specific measures relating to an
offshore installation and its particular hazards when the vessel isin close proximity to
the installation. Accordingly these vessels should also continue to be subject to the
PSLA as necessary.

18.12 Unregulated ships present a particular issue for safety regulation in the
offshore industry. Thereis a specific problem with lack of regulatory coverage of
some seismic ships, which have been involved in a number of ship safety incidentsin
Australian waters. These are foreign flagged ships, usually engaged in seismic survey
work in the offshore industry, that fall outside the tonnage limits for application of
international maritime conventions. The relevant flag State also does not regulate
these non-convention ships. Consequently, Australia’ s ability to apply Port State
Control inspection to the vessels appears to be constrained in relation to ensuring their
compliance with international conventions and Australia s own rules for non-
convention ships, the Uniform Shipping Laws Code. Australia should pursue
international agreements to apply appropriate controls to such ships operating within
Australia s jurisdiction.

18.13 An aternative approach in the meantime would be for DISR to consider the
potential for the Petroleum Submerged Lands Act 1967 licensing arrangements for
offshore operators (ss33, 38H or 56) to be used to impose a condition that requires all
vessels operated or contracted by them to comply with the spirit of international
maritime conventions regardless of their tonnage. This should be recognised as a
mandatory component of the licensed operator’s safety case, regardless of the SOLAS
convention’ s tonnage limit and whether such vessels are operated directly or on a
contracted basis.

18.14 DISR, however, has a strong preference for unregulated vessels to be brought
under the Navigation Act 1912, and suggests Australia should pursue appropriate
amendments to international agreements to obtain the necessary authority. DISR
considers that the alternative option using the PSLA is the least favoured option, as it
may not be capable of achieving the desired objective. Conditions are not placed on
PSLA titles retrospectively, so any solution delivered under the PSLA would be
ineffective for alarge number of existing titles.”™>* While this alternative approach
would not necessarily capture al currently unregulated seismic ships, however, the
review considers that Australia should take all possible steps to close the regulatory
gap to the maximum extent possible.

Regulatory Approaches

18.15 Although sharing a similar objective, the two Acts currently apply different
philosophies towards safety and environmental regulation. The possible conflict or
duplication of regulations and uncertainties in administration have been cited by
industry as a possible restriction on the competitiveness of Australian operations.

18.16 The Navigation Act 1912 is currently prescriptive and places the onus on the
ship’s master to follow the detailed requirements of the Act and the subordinate

158 submission No. 64
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Marine Orders. The Act and Orders are being reviewed and it is proposed that in time
they will move towards a performance based approach, while still being consistent
with IMO obligations. NOGSAC endorsed this proposed shift in emphasis, and
recommended that the new Navigation Act 1912 should focus on the risks associated
with vessel operations and include a requirement for employers to consult with
employees in assessment of safety matters.™*

18.17 The PSLA operates under a safety case approach for the total operation.
Under this approach, the onus is on the operator to identify the major risks and
hazards and to develop appropriate responses.

18.18 APPEA submitted, on behalf of a number of offshore industry operators, that
this difference in regulatory approach imposes unnecessary duplication and
compliance costs on the industry, amounting to “several tens of thousands of dollars
per year per facility”. APPEA sought amendments to the PSLA and Navigation Act
1912 to establish primacy of the PSLA for the regulation and administration of FPSOs
in operating mode, including “temporary” disconnects from the seabed riser. This
would require that FPSO facilities in operational mode are subject only to the PSLA
and are answerable administratively to the petroleum authorities under that legislation
for all aspects of the operations, including the maritime component, using the
demonstrated Safety Case regime. APPEA also argued that much of the IMO
conventions applied to FPSOs derives from regulations designed for trading ship
operations, and does not meet the offshore industry’ s need for facility specific
regulations. As aresult many concessions and interpretative dispensations have been
necessary in order to achieve workable arrangements at the interface of the PSLA and
the Navigation Act 1912, >

18.19 Thisview was not shared by all engaged in the offshore industry. For
example, P& O Maritime Services submitted that all vessels engaged in the industry,
other than FPSOs when actually connected to the riser, do operate as ships and as
such should at all times remain under the jurisdiction of the Navigation Act 1912.
P& O considered that the Navigation Act 1912 should accordingly take priority over
the PSLA.*°

18.20 It isrecognised that some aspects of the IMO conventions applied to FPSOs
may not fully reflect the different operational requirements and characteristics of
these vessels against ordinary tankers. For example, APPEA claimed around $30
million over 10 yearsis added to the cost of operating FPSOs due to dry docking
requirements under IMO regulations.™’ Industry also pointed to requirements to free-
fall test life boats at sea, which could lead to loss of lifeboats from FPSOs.**®

18.21 However, aslong as the IMO continues to require FPSOs to be treated this
way, Australia should apply consistent regulations. This would be consistent with the
practice in other countries responsible for FPSO operations. Provisions for FPSO
operations can continue to be managed by sensible application of the equivalence and
exemption provisions under the conventions and Marine Orders. In the longer term,

154 gubmission No. 40
15 submission No.70
1%6 submission No. 52
157 gubmission No. 36
158 Finnestad, Ognedal and Spence (2000)
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there would be benefit in the industry joining with AMSA to establish international
support for development of a separate chapter of SOLAS for FPSOs that better
reflects their operational circumstances.

18.22 With regard to the proposal for a single authority to regulate all aspects of the
operations of FPSOs under a safety case regime, the review notes the findings of the
Independent Review Team for the Australian Offshore Petroleum Safety Case
Review.® That review found that the regulatory system in Australia requires
substantial improvement, as the day to day regulation of health, safety and the
environment in Australia’ s offshore petroleum industry is complicated and
insufficient to ensure appropriate, effective and cost efficient regulation of the
industry. The review also found that, while a single authority would be the best
possible solution, the mix of Designated Authorities responsible for management of
the safety case regime do not currently have sufficient skills or resources to
adequately fulfil thisrole.

18.23 In these circumstances, the Navigation Act 1912 review team does not
consider it prudent to add responsibility for maritime regulation to the existing
functions of the petroleum regulator’s Designated Authorities at thistime. Thisisan
arearequiring speciaised skills and it would be more appropriate for the assessment
of relevant standards and competencies for maritime operations to be conducted by a
body competent in maritime matters, such as AMSA, under maritime legislation. The
review understands that DISR shares this view and that it would not wish to accept
full responsibility for maritime aspects of FPSO operations when disconnected from
the riser at thistime.*®

18.24 Nevertheless, the review accepts that there are some avenues for improving
the regulation of the offshore industry, particularly of FPSO operations. The review
supports continuing joint review of the offshore industry legislation with DISR, the
States/Northern Territory’ s Designated Authorities and the industry.

18.25 The proposed adoption of a performance based approach by the revised
Navigation Act 1912 should provide a means of better integration of ship safety
regulation at the interface with the PSLA.

18.26 Aswell, better coordination of the audit and compliance functions of both
regulatory systems would help to reduce or eliminate duplication of compliance costs
for industry. AMSA and DISR are working with industry to develop consistent codes
of practice and technical assessment that meet the requirements of both the
Navigation Act 1912 and the Petroleum (Submerged Lands) Act 1967.

18.27 Further reductions in compliance costs could be made if safety arrangements
provided for integration and mutual recognition of the IMO International Safety
Management Code (ISM Code) requirements for maritime operations as part of the
PSLA safety case. An offshore vessel’s compliance with the ISM code could be
formally recognised as satisfying the maritime operations part of the safety case
regime as the minimum standard under the PSLA. P& O Maritime Services supported

1% Finnestad, Ognedal and Spence (2000)
160 Communications with DISR, 22 May 2000
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this concept,'®* although NOGSAC expressed some reservations about the quality of
ISM certification and preferred the reverse arrangement whereby the FPSO safety
case is accepted as the over-riding document.*®

18.28 Where an operator can demonstrate that relevant matters have been covered
under the safety case for an FPSO, Marine Orders Part 60 already provides for
exemptions to be granted from the requirement to have Certificates of Compliance
under the Marine Order. The Navigation Act 1912 also makes provision for
exemptions from all or part of the Act for offshore industry vessels or mobile units, as
specific circumstances warrant.

Other Operational Issues

18.29 Some industry representatives expressed concern to the Navigation Act 1912
review about the costs of maintaining a marine crew aboard an FPSO when it is
connected to ariser.’® This was considered an unnecessary expense due to the
requirements of the Navigation Act 1912. When an FSPO is operating as a ship it
must meet the minimum safe manning requirements for shipping operations under the
Navigation Act 1912. It is recognised that an FSPO may only operate in this manner a
small percentage of itstime.

18.30 While the Navigation Act 1912 provides for safety manning of a ship at sea,
however, it does not require marine crews to remain on board an FSPO when it is
attached to the riser and not operating as a ship. The maintenance of a marine crew
aboard an FSPO when not functioning as a ship, or arrangements for stand-by crews
in emergencies, is amatter for the offshore operator to determine. This assessment
should be subject to the risk assessment procedures of the PSLA safety case
requirements and acceptance of this risk assessment by the Designated Authorities.'**
There is nothing in the Act or Marine Orders, for example, that would prevent a
company from multiskilling its workforce.

18.31 Support ships crews may not always be fully conversant with or have access
to the installation’ s safety case regime under the PSLA.'® It is suggested that better
integration of support vessels and involvement of their crews in developing the
installation’s safety case may address any confusion and lead to better understanding
of procedures and plans, particularly in cases of emergency. This aspect of facility
operation should be improved with the adoption of company based employment and a
greater commitment by companies to integrate support ships' crews into safety case
development and training.

181 Submission No. 52

162 gybmission No. 40

183 | ndustry workshop, Perth 20 September 1999

164 Operational considerations may include, for example, the feasibility of transferring a marine crew
aboard during an imminent cyclone, when bad westher may preclude airlifting personnel aboard.

185 Consultations with NOGSAC, Melbourne 28-29 October 1999
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Recommendations

70.  Therevised Navigation Act 1912 should continue to apply to shipsin the
offshore petroleum industry, including FPSOs when operating as ships, but there
should be improved integration with the regulatory system under the Petroleum
(Submerged Lands) Act 1967 when coverage coincides with the Navigation Act 1912.

71.  The Department of Transport and Regional Services and AMSA should
continue to work with the Department of Industry, Science and Resources and the
offshore industry to review and streamline the legal and administrative arrangements
for safety management in the offshore sector. There should be better coordination
between the audit and compliance functions of both regulatory systems to reduce or
eliminate duplication of compliance costs.

72.  The Department of Industry, Science and Resources should recognise an
offshore vessel’s compliance with the ISM code as part of the safety case under the
Petroleum (Submerged Lands) Act 1967.

73.  The Department of Industry, Science and Resources should ensure better
integration of support craft into offshore petroleum installations’ safety case,
particularly involving crews on offshore support vessels in development of the safety
case.

74.  The offshore industry should join with AMSA in promoting within the IMO
adoption of aregulatory regime for FPSO’s which is more compatible with their
shipping requirements.

75.  Unregulated ships in the offshore petroleum industry should be brought under

the revised Navigation Act 1912 wherever possible.

@ The Department of Transport and Regional Services should explore with the
Attorney General’s Department additional legal means for bringing
unregulated shipsin the offshore industry under the revised Navigation Act
1912.

(b)  Australia should aso pursue appropriate amendments to international
agreements to obtain the necessary authority to appropriately regulate such
vessels which are operating in Australian waters.

(©) Additionally, the Department of Industry, Science and Resources should
examine making a condition of an offshore operator’ s licence under the
Petroleum (Submerged Lands) Act 1967 that vessels contracted by alicensee
should comply with the ISM Code regardless of their tonnage. AMSA should
be responsible for auditing compliance with the ISM Code.
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CREW CONDITIONS

|19. AUSTRALIAN CREWS

19.1 Part Il of the Navigation Act 1912 addresses a range of matters related to the
employment of seafarers on Australian ships. These provisions largely derive from
19" century British shipping laws, and were designed to protect seafarers from
exploitation by unscrupulous ship operators and masters. The 19™ century seafarer led
alife of danger, brutality, privation and in many cases squalor. Government
intervention was considered necessary to protect the interests of often uneducated
seafarers who were employed on a casual basis for a specific voyage. An employer’s
responsibilities towards the seafarer ended at the conclusion of each voyage, and the
seafarer had to sign up anew for the next voyage, perhaps on a different ship or under
adifferent owner or master. Ships' masters then had wide authority over the lives of
seafarers, and voyages often lasted several months or years with limited opportunities
for communication with families.

19.2  Since then there have been many improvements in the standards of ships and
amenities on board, as well asimproved communications and social and industrial
support services for Australian seafarers. A number of the provisions of Part Il are no
longer relevant. With the introduction of company based employment in 1998, it was
no longer considered necessary for Government authorities to intervene in the
engagement, discipline and payment of seafarers. These matters are considered to be
matters for negotiation between employers and employees or their representatives.
Relevant aspects of Part |1 were therefore proposed for repeal under the Navigation
Amendment (Employment of Seafarers) Bill 1998. Matters covered by the Bill are
excluded from this review.

19.3 Part Il of the Act regulates several additional aspects of seafarer employment
that relate to the safe operation of a ship and the health and safety of the crew. These
include qualifications, minimum safe manning levels, medical fitness, and other
factors that may affect fitness for duty such as provisions, medical supplies and
accommodation. These matters are discussed under the safety chapters. The following
sections examine remaining matters in Part |1 that do not relate to the safety of the
ship and seafarers.

19.4 A guiding principle for the review is that seafarer employment matters should
be aligned or incorporated into general labour law as far as possible. Employers and
employees should be encouraged to negotiate employment conditions as much as
possible in response to individual business conditions.

19.5 However, it isaso recognised that some conditions for seafarers should
remain in shipping law where they are still considered necessary to address particular
aspects of seafaring. Seafarers are required to live and work in the same environment,
they must abide by safety regulations around the clock and their workplace (and
residence) moves from place to place, including internationally, over what may be a
lengthy period. Legidative provision for seafarer conditions is standard international
practice found in shipping law across both traditional and newly established shipping
nations. Industrial legislation generally assumes the need for some form of regulation
in the employer/employee relationship, and provision for a small number of specific
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occupational regulationsin shipping law reflects those characteristics of shipping that
cannot be covered under general employment legislation.

19.6 The shipping and offshore industries overwhelmingly supported the concept
that industrial matters should be covered as far as possible under industrial relations
legislation, with relevant provisions of the Navigation Act 1912 being repealed. They
recognised, however, that some matters specific to the shipping industry should
remain in shipping legislation.*®

19.7 The Maritime Union of Australia generally accepted that terms and conditions
of employment for Australian seafarers could be set and protected by agreement with
employers, although it has reservations about the effectiveness of the Workplace
Relations Act 1996. The MUA however, noted that key areas of competencies,
conduct, accommodation, repatriation and other related matters should be properly
regulated in an Act specifically applying to shipping.'®’ The union noted that there is
a uniqueness in the shipping industry that is supported by the establishment of
separate and distinct international conventions which should be incorporated into
shipping legislation. The union proposed that the concept of seaworthiness should
acknowledge that a ship is a society and not merely a means of transport.*®

19.8 The review has recognised that some unique characteristics apply to the
shipping industry and has supported retention of regulation based on international
conventions for matters such as competency and accommodation as safety matters
(see Chapters 11 and 14). The review recommends retention of regulation of other
matters unique to shipping, including the employer’s duty to repatriate a seafarer (see
below).

Superintendents

19.9 Section 13 of the Act provides for the Australian Maritime Safety Authority to
appoint a person to be a superintendent. A superintendent has a number of functions
under Part Il as an independent “referee” or investigator of disputes between a master
and the crew of a ship. The superintendent is also responsible for receiving the effects
of deceased seafarers and various documents from the master when a ship arrivesin
an Australia port. A superintendent also has powers to detain a ship where permitted
under the Act. In practice AMSA appoints its inspectors as superintendents.

19.10 The majority of prescribed functions of a superintendent were proposed for
repeal under the Navigation Amendment (Employment of Seafarers) Bill 1998.
Additional matters related to disputes in employment matters between a crew and the
master also are suggested for repeal by this review (see below). In light of the
reduction in these functions, the appointment in writing to a specific office is
unnecessary. References to the superintendent should be repealed and remaining
statutory functions should be performed by reference to the Australian Maritime
Safety Authority.

166 submission Nos. 7, 13, 16, 17, 23, 35, 38 and industry workshops Melbourne 10 September 1999,
Sydney 22 September 1999, Perth 20 September 1999

167 submission No. 31

188 submission No. 74
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Agreements

19.11 The Navigation Amendment (Employment of Seafarers) Bill 1998 proposed
amendments to the requirement for articles of agreement in s46 of the Navigation Act
1912, to be replaced by a requirement only that a ship shall not be taken to sea unless
there is an agreement in force between a master and the crew. Prescriptive
requirements for the form of agreement were proposed to be repealed and the
definition of an agreement expanded to include any type of agreement provided for
under the Workplace Relations Act 1996.

19.12 General employment law does not require that al employees must be covered
by some form of formal employment agreement. While the Workplace Relations Act
1996 upholds the principle of choice for employers and employees to choose the
industrial instrument provided under the Act which best suits the individual
enterprise’s needs, informal agreements or contracts made outside the Act continue to
remain an option. Agreements or contracts made outside the Act also fall outside its
scope of regulation.

19.13 However, the shipping industry indicated in consultations that it was in favour
of retaining a mandatory requirement for an agreement to be in place.™® Thisis
because a ship is amore isolated workplace than most other workplaces, and access to
external references or representatives for settling disputes is difficult. It isimportant
that both the master, as the employer’ s representative, and the crew have, asfar as
possible, the means on hand to forestall and/or settle disputes about working
conditions and entitlements.

19.14 For aship voyaging oversess, it is an accepted requirement in international
law that ships carry adequate documentation of employment agreements as an easy
means for overseas authorities to check on employment conditions of the crew against
the laws of the flag state. Port states may check agreement conditions to establish
whether the crew of a ship entering their country is likely to become a welfare burden
on the port state as a consequence of poor on-board conditions. Ships may also be
subject to industrial action overseasif adequate documentation of employment
conditions is not held aboard. Where adequate information is not held on the ship,
considerable delays can occur in the ordinary operation of border functions and the
loading or unloading of cargo, resulting in higher costs through lost time.

19.15 Itissensible practice that Australian shipping law should continue to prohibit
a ship from sailing unless the master and crew are covered by aformal employment
agreement. Thisisaconvention —based requirement adopted by al shipping nations
and is consistent with the principle of facilitating international trade by maintaining
shipping laws consistent with mainstream international practice. There would be no
difference in treatment between Australian and foreign registered ships, and to
continue this requirement would not disadvantage the shipping industry.

19.16 The Maritime Union of Australiaindicated it does not support the use of the

articles of agreement system as aform of de facto award system, and is not opposed

to current collective agreements negotiated under the Workplace Relations Act 1996.
However, it expressed concern that the proposed broadening of the definition of

189 Industry workshop Melbourne 12 April 2000
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agreements in s46 may enable unscrupulous employers to undermine standardised
procedures for recording competencies and skills of seafarers, which underpin the
system of seafarer certification. This was proposed as a safety issue related to
competencies of seafarers under flag of convenience operations.*”

19.17 Thereview considersit is appropriate that s46 be amended to provide for a
broader range of agreements concerning employment arrangements. Such agreements
should relate only to the employment conditions for seafarers employed by the ship
operator, and are not necessary for the proper administration and assessment of
Australian seafarer competencies. AMSA does not currently use articles of agreement
as proof of sea service when certificating seafarers. While articles were available to
Examiners of Seamen as a supplementary form of evidence many years ago, the
articles were primarily submitted to AMSA’s predecessor as a central body for
keeping track of seafarers seatime for the purpose of determining long service and
superannuation entitlements. This function was performed by the government on
behalf of industry, on afee for service basis, in recognition of the casual and pooled
nature of employment in the industry. The function ceased to be carried out by a

government agency around 1988, when it became a direct industry responsibility.”*

19.18 For crews on Australian ships, AMSA requires the individual seafarer to
produce evidence of seatime for certification and competency purposes. Thiswould
usually bein the form of a statement of service issued to the seafarer at the end of a
voyage. AMSA may ask for confirmation and additional details to be provided by the
employer. With company employment arrangements, an employer can provide a
statement of service over a period of time and a number of vessels. This would be the
equivalent of a statement issued at the end of each voyage. The safety objective of the
Act can be achieved by arequirement in the Act for employers to provide atrue
statement of service at sea. This should be kept separate from requirements in s46 for
proof of an employment agreement to be kept on board.

19.19 An additional function of articles of agreement was to provide a consolidated
list of persons on board. Thereis a public policy benefit in requiring evidence of
persons on board for border control purposes and for search and rescue. However,
there is no need for this requirement to be fulfilled through a prescribed form of
employment agreement. It would be better met by a distinct obligation for the
employer and/or master to maintain a current record of persons aboard, either in the
Official Log or through some other reporting arrangement.

19.20 It should be noted that 46 relates only to seafarers on Australian ships, and
that AMSA’ s powers to assess seafarer certification and competency aboard foreign
ships under the Port State Control regime is not affected by any changes to s46.

19.21 Section 83(1)(d) prevents any agreement that prevails upon a seaman to give
up hisrights to salvage and s140 prohibits the assignment of salvage rights of a
seafarer before it accrues (see Chapter 23). These provisions presuppose that a
seafarer does not have sufficient information on his salvage rights or negotiating
strength to be able to adequately bargain for his entitlements. In the modern era, with

170 gypplementary Submission by the MUA to the Inquiry into the Navigation Amendment
(Employment of Seafarers) Bill 1998, included in Submission No.74
1 Communications with AMSA, 30 May 2000
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an educated workforce under company-based employment arrangements, there is no
compelling reason why employers and employees should not be able to bargain
around salvage rights in company employment agreements. These sections should be
repealed.

19.22 Section 148 provides for any party to a contract affecting the relationship
between a master or owner and a seaman to institute proceedings to rescind the
contract and for a Court to rescind a contract on such terms as the Court deems just.
The purpose of this provision was to enable parties to revoke an unfair or
unreasonable agreement they may have entered into. Under direct company
employment arrangements, agreements most likely would be made and registered
under the Workplace Relations Act 1996. That Act provides for agreements to be
negotiated between parties, which then have to be certified as passing the “no
disadvantage” test of the Act. Once an agreement has been certified it is binding on
the parties for the life of the agreement.!”> A provision in the Navigation Act 1912 for
either party to apply to rescind a contract would be inconsistent with the Workplace
Relations Act 1996, and s148 should be repeal ed.

19.23 It isan offence under s387A for a person to persuade or incite a master or
seafarer to breach his agreement, subject to a penalty of $500. This provision was
inserted in 1952. In light of contemporary workplace relations legislation, such a
provision is anachronistic and should be repealed. Seafarers and their representatives
should have the same rights to engage in industrial action as other sections of the
workforce and be subject to the same constraints as provided under community wide
industrial legidlation.

Protection of Seamen

19.24 Division 16, ss139 to 148A covers a diverse range of matters designed to
protect seafarer’ s interests. These include allowing seafarers to go ashore to pursue
complaints against their employers, unlawful boarding of vessels by outsiders,
exemption of seafarers from jury service and prohibition from unlawfully leaving
seafarers ashore.

19.25 Section 139 provides for a seafarer to go ashore to consult a proper authority
on amatter related to employment on board a ship or for a purpose connected with
legal proceedings against the master or a member of the crew. Seafarers are not to
obtain leave to go ashore by false or misleading statements or for a frivolous or
vexatious reason. These provisions recognise the isolated nature of aship asa
workplace and the fact that a seafarer cannot easily access external authorities after
working hours. Permission would generally be needed to leave a ship to pursue the
right to access legal or technical advice from authorities, and this should not be
unreasonably constrained. Conversely, the costs of delaysto aship if aseafarer is
absent can be high and absences for frivolous reasons should not be sanctioned.

19.26 Australia has ratified ILO Conventions No. 87 Freedom of Association and the
Right to Organise 1948 and No. 98 Right to Organise and Collective Bargaining

172 pgreements certified under the Workplace Relations Act 1996 remain in force until their expiry date
and replacement by another agreement or they are terminated under Part VB Division 5 of the Act.

173 parties to a contract made outside the Workplace Relations Act 1996 which remains binding may
retain the option of seeking to rescind those agreements through civil action under common law.
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1949. These conventions provide that workers and employers have the right to
establish and join organisations of their choosing without prior authorisation and
workers will have protection against acts of anti-union discrimination in respect of
their employment. This protection should include the right of crew to access
employee representatives and for representatives to access employeesin the
workplace.

19.27 Section 145 prohibits a person going aboard a ship without permission of the
master before the crew have been discharged and left the ship, subject to a $1000
penalty. To the extent that this provision may restrict access by employee
representatives, it could be inconsistent with workplace relations legislation and
should be repealed. Under workplace relations legislation, a union official requires the
permission of an owner to enter aworkplace. If permission is not forthcoming the
union may apply for a permit from the registrar. Entry to workplaces without a permit
or permission is treated as trespass with remedies under civil law.""*While s145 of the
Navigation Act 1912 acknowledges entry of a person “authorised by law” or with
“permission of the master”, the sanction of a $1000 penalty for unlawful entry is
inconsistent with modern industrial law. To the extent that s145 relates to other
persons not connected with the employment of seafarers, it duplicates s388, which
prohibits a person being on board unlawfully. Section 145 should be repealed.

19.28 Section 147 provides for seafarers on all ships to be exempted from jury
service, whether under alaw of the Commonwealth or a State or Territory. This
provision recognised the long absences of a seafarer from his place of residence and
the difficulties he would have in complying with an order to do jury service. It also
recognised the traditionally casual nature of employment of seafarers and the fact that
aperiod of jury service may mean a seafarer missing a voyage and hence impacting
his livelihood.

19.29 With company based employment, seafarers should now have greater security
of employment, and in most instances would spend a reasonable period ashore
between voyages. A blanket exemption from jury service may no longer be warranted
and seafarers could fulfil their duties in the same way as other citizens eligible to
Serve on juries.

19.30 Commonwealth and State juries laws, other than in Tasmania, however, do not
presently alow for exemptions from jury service specifically for seafarers. State and
Commonwealth juries laws do provide a general defence for persons to make a case
why they may be excused jury service. It could be a defence under juries legidation in
claming an exemption from jury service that a seafarer is engaged on avoyage and is
not able to return during the period called.

19.31 Industry representatives noted that a ship owner may have to meet the costs of
repatriating a seafarer who agrees to perform jury service and also must employ a

1™ Under the Workplace Relations Act 1996 a representative who holds a current permit pursuant to
s285A may seek to enter and investigate any premises where employees work, subject to conditions,
where the representative suspects that a breach has occurred of the Act, an award, order of the
Commission or certified agreement that isin force. The permit holder is given additional powersto
inspect documents and work machinery for the purposes of inspecting the suspected breach. Permit
holders can aso enter premises for the purposes of holding discussions with employees, but such
discussions may only be held during employee’s meal breaks or other breaks.
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replacement in order to keep a ship in service.*” On balance, the exemption of
seafarers from an obligation to do jury service probably assists the competitiveness of
the industry by keeping such costs to a minimum. This provision should be retained.

19.32 S148A prohibits persons from wrongfully forcing a seafarer ashore or leaving
him behind from a ship at a place outside Australia, subject to a penalty of $5000
and/or 2 years imprisonment. This provision reflects the difficulties a seafarer would
face if abandoned overseas, and should be retained in shipping law.

Property of Deceased Seamen

19.33 Division 17, ss149 to 160 provides detailed instructions for dealing with the
property of seamen who die in the service of a ship, including the roles of the master
and AMSA in accounting for the deceased' s property and wages, and its
disbursement. Again, these provisions reflect 19th century conditions of casual
employment and lengthy absences from home. Under modern company based
employment, it is the employer’ s responsibility for accounting for the effects and
body of a deceased employee. This responsibility should be defined in the proposed
legislation under duties of the employer, and the role of the authority should be
repealed. Provisions detailing the roles of the master in accounting for effects should
also be repealed and such matters handled under company based procedures.

Relief for Seafarers Families

19.34 To the extent that afamily of a seafarer on avoyage claimsrelief from a
public institution, Division 18, ss161 to 162, provides for the institution to reclaim the
costs from the seafarer’ s wages. The principle is that the public purse should not bear
the cost of supporting a seafarer’s family when he is capable of doing this himself.
These provisions now are anachronistic and should be repealed.

19.35 Modern company based employment arrangements and global banking and
communication facilities should enable employees to make appropriate arrangements
for wages or alotments to be paid to families while a seafarer is away from home. In
cases where a seafarer has abandoned his family, the family would have the same
entitlements to access socia security payments as other members of the community.
For the purposes of the socia security legislation, seafarers and their families are no
different from other occupations where a person is away from home for extended
periods of time.

19.36 Socia security assesses families on the income of both partners, unless the
relationship is broken down. Failureto remit money, particularly in these days of
global electronic funds transfer facilities, could be seen as a factor in supporting a
claim that a separation has occurred. If the relationship is broken down and the
couple consider themselves to be separated with an expectation that the relationship
would not be resumed upon return to Australia, the spouse could be assessed for
social security purposes without regard to the income of the partner.

19.37 The Navigation Act 1912 provides that when the seafarer returns from a
voyage, the public institution may seek reimbursement, within certain limits. Under

175 | ndustry consultation workshop, Melbourne, 12 April 2000



142

the social security legislation there does not appear to be any equivalent direct
obligation to reimburse social security payments if or when the seafarer returns.*”
Reimbursements from the seafarer’ s wages are not desirable as socia security
payments may be calculated without regard for the seafarer’ s income.

19.38 Itisinconsistent to treat families of seafarers differently from those of other
occupations receiving social security benefits and ss161 and 162 should be repealed.
Repealing them would not affect a family’s access to the public safety net provided
under social security legidation.

Relief of Distressed Seamen

19.39 Division 19, ss163 to 163A provides for the making of regulationsto give
financial and other assistance to seafarers left behind or shipwrecked outside
Australia, for their return to their home port or for burial. Costs incurred by the
Commonwealth in providing this assistance are recoverable from the owner of the
ship to which the seaman belonged. Marine Order 53 Employment of Crews
prescribes matters relating to this Division. Section 85 in Division 10 provides for a
seafarer to continue to be paid wages until his return home, where his employment is
terminated by the loss of the ship.

19.40 Shipping law should continue to support the principles of ILO Convention 8,
Unemployment Indemnity (Shipwreck) 1920, requiring a ship owner to continue to
pay wages after a shipwreck or loss or foundering of a ship, and ILO166, Repatriation
of Seafarers (Revised) 1987, which requires national laws or collective agreements to
prescribe arrangements for repatriation and details of costs borne by the shipowner.

19.41 Although direct company employment would ameliorate the position of a
seafarer in distress abroad, the law should reflect the seafarer’ s disadvantage in
obtaining replacement employment or funding his return home if abandoned by the
employer. An employer should continue to have the duty to return a seafarer to his
home port and to continue to pay wages during a period of shipwreck, although s85
should be redrafted to reflect contemporary company employment arrangements.

19.42 While a seafarer would have access to ordinary consular assistance as a last
resort in cases of distress overseas, such assistance normally requires the individual to
bear the costs of any repatriation, either from their own funds or by reimbursement to
the authorities. Thisisinconsistent with the principles embodied in ILO166, which
places the onus of costs on the ship owner. Thereis aso the prospect that a non-
Australian citizen or permanent resident serving on an Australian ship is abandoned or
shipwrecked. Such persons would not have access to Australian consular assistance,
but would need to rely on their own national diplomatic representatives.

176 Social security legislation provides for the repayment of debts owing to the Commonwealth asa
result of incorrect payments or payments that should not have been made.
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Recommendations

76.  Thelegidation should repeal asfar as possible regulation of employment
arrangements that are no longer relevant, could be covered by community wide
employment legislation or are inconsistent with modern workplace relations
legidation, including

@ Section 2 alowing for appointment of superintendents and amend provisions
for functions of superintendents to be carried out by AMSA,;

(b) Sections 83(1)(d) and 140 concerning assignment of seafarers salvage rights
in agreements, section 148 court powers to rescind agreements and section
387A prohibiting incitement to breach agreements;

(©) Section 145 prohibiting a person from being on board without permission;

(d) Section 148 for a court to rescind a contract; and

(e Sections 161-162 concerning reimbursement from a seafarer’ s wages of relief
provided to afamily.

77.  Thelegidation should continue to provide for seafarer employment conditions
where these reflect safe operations or specific shipping industry characteristics. These
provisions should be framed in terms of the duties of ship owners and employers,
including:

@ Duty not to take a ship to sea without an agreement in place between the
employer and employees,

(b) Duty of employer and master to permit a seafarer to go ashore to pursue a
complaint or to seek advice, and duty of a crew member not to do so for
frivolous reasons,

(©) Exemption of a seafarer from the obligation to do jury service;

(d)  Anemployer’sduty to account for the belongings of a deceased seafarer and
for disposal of body and effects as reasonably required by next of kin. Repesal
existing provisions in sections 149 to 160 dealing with property of deceased
seafarer; and

(e Duty of employer and ship owner not to wrongfully leave an employee behind
and to assist an employee left behind overseas to return to his home port and
to provide for wages and maintenance in the course of his return.
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20. FOREIGN SEAFARERS

Deserters

20.1 Theprovisionsof Part |11 of the Navigation Act 1912 deal with circumstances
of deserters from foreign ships. Part 111 provides for apprehension and delivering to
their ships of deserters from foreign ships, subject to authority from the diplomatic
representative of the flag State of the ship. The provisions exclude Australian citizens
serving on foreign ships from this regime, unless they give consent. Expenses
incurred by Australian authorities in returning a foreign seafarer, either to his ship or
to a place outside Australia, may be recovered from the consul or the ship’s owner,
agent or master.

20.2 The purpose of these provisions may have been to facilitate international trade
by ensuring that a ship has sufficient complement of crew to operate and is not
unreasonably held up by shortage of crew. They aso support the principle that the
public purse should not bear the cost of returning unwilling labour to a ship or of
repatriating foreign seafarers who are left behind.

20.3 These provisions seem unwarranted in the modern era. Provisions regulating
desertion from Australian ships were repealed many years ago. Forcible return of an
employee to a workplace would be inconsistent with modern concerns for human
rights, and employers have alternative, non-coercive ways to recruit replacement
crew.

20.4 To some extent the provisions would assist in prompt treatment of foreign
seafarers who may be seeking to illegally enter into Australia. However, this policy
objective is not related to the principal purposes of the Navigation Act 1912 and
would be better handled under the Migration Act 1958. The Department of
Immigration and Multicultural Affairs (DIMA) submitted that the Migration Act 1958
powers are sufficient to meet the immigration aspects of desertion, and it would not
be necessary to continue the Navigation Act 1912 provisions for this reason alone.*”’

20.5 Tothe extent that desertion is by an Australian citizen from aforeign ship, it
would be outside the scope of the Migration Act 1958. It would not be acceptable
practice to force an Australian citizen to return to aforeign ship against hiswill for
what is essentially a contractual breach of employment obligations, and the
Navigation Act 1912 already exempts Australian citizens from this Part of the Act
unless they consent.

20.6 Inrelation to aforeign seafarer working on an Australian ship, section 110
givesthe Australian Maritime Safety Authority power to release a seafarer from
prison and to convey him to the custody of the master of an Australian ship that is
about to depart Australia. This again does not seem to be an appropriate power for the
Authority under the Navigation Act 1912, although there may be a public benefit in
saving the time and expense of removing aforeign person after he had served a
sentence and his ship had departed. To the extent this provision may affect aforeign
seafarer, it would be more appropriately included in the Migration Act 1958. To the

17 gubmission No. 39
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extent that it relates to Australian citizens, the review sees no benefit in retaining this
provision in the Navigation Act 1912.

20.7 The Commonwealth often relies on s186 of the Navigation Act 1912 to
recover from the owner or master of a ship the costs of removal of aforeign seafarer.
The Migration Act 1958 only provides for recovery of costs from the individual,
which can be difficult to achieve. If relevant provisions covering removal of foreign
deserters are repealed from the Navigation Act 1912, DIMA suggested that it would
be appropriate to insert similar provisionsin the Migration Act 1958.*"®

20.8 Between March 1996 and April 1999, 263 desertions from foreign ships were
reported by the Australian Customs Service. Of the 148 who were located, 53 applied
to remain in Australia, 40 of these applying for refugee status. Only 17 applications
were approved.’”® As the costs to authorities of finding and repatriating illegal
immigrants can be substantial, it is appropriate that there be a mechanism to recover
costs from the ship owner or operator. A requirement to reimburse costs of
repatriation may also encourage ship owners and operators to more carefully select
crew members that are not likely to seek to enter Australiaillegally. The review
agrees that when s186 of the Navigation Act 1912 is repealed there should be a
corresponding provision inserted into the Migration Act 1958.

Crew Conditions

20.9 A number of submissions have raised concerns about the social conditions
aboard certain foreign ships.*® Thisisin the context of a ship being a living
community, as well as aworkplace, where seafarers are required to spend
considerable length of time. The abuse and neglect of foreign seafarers also has been
raised in the Parliamentary Committee reports: “ Ships of Shame” and “ Ship Safe”'#.
There is a continuing interest in addressing foreign seafarer working conditions.

20.10 Minimum standards for seafarer employment and working conditions are
established in arange of ILO conventions. As with the IMO conventions, primary
responsibility for national laws to implement ILO conventions rests with the Flag
State, although a Port State may impose conditions on entry to its ports and internal
waters. The Flag State also has responsibility for determining any conditions of
employment that go beyond the minima established by the ILO. The Attorney-
Genera’ s Department notes that Port State jurisdiction is not commonly exercised
over activitiesinternal to a ship unless they affect the peace, order and good
governance of the Port State.'®?

178 gubmission No. 39

17 Senate Question on Notice No. 1177 and reply 8 May 2000
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20.11 Nevertheless, there are safety/environment and humanitarian related interests
for Australiain ensuring that foreign seafarers servicing our trade are not subject to
gross exploitation or abuse. Several specific safety related employment matters, such
as crew qualifications, safety manning or fatigue management, already are covered by
international maritime conventions, including STCW and the ISM Code, and are
managed under port State control inspection

20.12 Where working conditions aboard a foreign ship may affect its safe and
environmentally responsible operation, these matters should also be addressed in the
ships 1SM safety management system. They also should be subject to port state
control inspection, and where relevant, detention or other penalties as provided for in
the Act. Safety and environment protection related aspects of crewing include such
matters as adequate food, water, medical treatment and accommodation. These issues
should be addressed in the Act under the proposed new Part that defines owners,
operators and masters’ duties and responsibilities to provide a safe and healthy
working environment for al ships. Thiswill provide some incentive for ship owners
and operators to consider safety related aspects of their employees welfare.

20.13 In assessing foreign vessels inspected under port State control, AMSA may
take account of such factors as the quality of accommodation, food and water, and
availability of medical treatment for the crew as being indicative of the state of the
ship’s safety management system. If these factors are found to seriously affect the
standard of ship safety and pollution prevention, then AMSA can use its powers under
the Navigation Act 1912 to take corrective action, including detaining the ship.

20.14 However, if these factors do not impinge on ship safety and pollution
prevention, then the Port State Control provisions of the Navigation Act 1912 do not
support AMSA’ s intervention on purely humanitarian grounds. Such matters as non-
payment or under-payment of crew’swages, intimidation or physical abuse are not
covered by the Port State Control provisions of the Navigation Act 1912 unless they
can be shown to seriously affect ship safety and pollution prevention standards.

20.15 Thereview sought clarification from the Minister of the extent to which
AMSA'’ s powers to intervene in regulation of working conditions for foreign seafarers
should be addressed in the Navigation Act 1912. The Minister confirmed that AMSA
should continue to have powers of inspection and enforcement to the extent that
working conditions may affect the safe operation of aforeign ship and environmental
protection, but that it would be inappropriate for AMSA to regulate other employment
related matters, such as wages and criminal acts against crew members. Such matters
should continue to be addressed under other legislation, such as the Admiralty Act
1988 and the Crimes at Sea Act 1979. This approach is consistent with the proposed
new focus of the revised Navigation Act 1912 concentrating of safety and
environmental protection outcomes.
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Recommendations

78.  All current mattersin Part I11 of the Navigation Act 1912 concerning foreign
seafarers and section 110 in Part |1 concerning return to his ship of a seafarer
imprisoned for summary offences should be repealed.

79.  The Migration Act 1958 should be amended to provide for recovery from the
owner, agent or master of the ship of costs of removing aforeign seafarer and to
provide for delivery to his ship before it departs Australia by immigration officers of a
foreign seafarer imprisoned for summary offences.

80.  Ship safety and marine environmental protection aspects of foreign seafarers
working conditions should be addressed through all ships' ISM safety management
systems and should be audited for compliance through port state control inspection
programs.

81l. AMSA should continue to have powers under the legislation, consistent with
its safety and marine environment protection mandate, to also make judgements about
foreign crew welfare standards where these raise safety or environmental issues.

82.  Humanitarian concerns about other crew welfare matters, such as non-
payment of wages or physical abuse, for foreign seafarers, should continue to be
addressed under other civil or criminal legislation.
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COMMERCIAL MATTERS

|21.  PASSENGERS

21.1 PartV of the Navigation Act 1912 regulates a number of relationships between
ship operators and passengers. These matters largely address the obligations of a ship
operator to carry a passenger to the destination paid for, including in circumstances of
wreck, and for a passenger to pay for his carriage. Other than the Bass Strait trade,
there are presently very few passenger transport operations by Australian registered
ships that come under the Navigation Act 1912. The bulk of the cruise shipping trade
in Australian waters is conducted by foreign flagged ships.

21.2 TT Line submitted that there have been several instances of persons boarding
a ship without paying afare and of wilful damage to ship’s equipment or obstruction
of crew in performance of their duties.’®® Alternative options exist for prosecution for
fare-evasion under civil law or criminal law for fraud or deception. However the cost
of pursuing the former option is likely to outweigh the cost of fare avoidance, while
prosecutions for fraud or deception could lead to penalties that significantly outweigh
the severity of the offence and magistrates have been reluctant to record convictions
against such charges. Penalty provisions should be retained in shipping law as a
means of dealing with non-fare paying passengers in away that ensure penalties are
commensurate with the offence.

21.3 Some passenger provisions concern the behaviour of passengers and provide
the master or crew of the ship with powers to prevent a person from endangering the
vessel or life aboard. A passenger on a ship is different in some respects from a
passenger on other modes, as he cannot be easily put off the vessel and can be a
serious nuisance or a safety threat when the vessel isisolated at sea. Offences of
dangerous behaviour could potentially be prosecuted under Crimes at Sea legidation
if of aserious enough nature. However, this would be a post-event prosecution and
would not assist in the prevention of hazardous situations.

21.4 Itisdesirable to maintain similar arrangements to control behaviour for safety
reasons, and the concepts could be grouped with other safety and “duty of care”
principlesin arestructured Act. The master’s authority to detain and/or restrain
dangerous persons should also be identified.

21.5 The Navigation Act 1912 makes provision for regulations to be made
encompassing a wide range of matters affecting the carriage of passengers, including
their health and safety, and matters of accommodation, provisions and medical care.
Regulation of passenger mattersis generally confined to Australian registered ships.
The Department of Health and Aged Care submitted that there is a need to regulate
the standards of public health for cruise vessels to prevent the introduction into
Australia and propagation of contagious diseases aboard such ships.*®* This follows
recent incidents involving foreign flag cruise ships bringing infected passengers to
Australia, where there are no applicable Commonwealth laws to address this issue and
State public health laws had to be used.

183 submission No. 45
184 submission No. 25
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21.6 Asagenera rulethe standards of passenger accommodation and ship
operations affecting passenger health are a matter for the Flag State to regulate. There
are no international agreements regulating such matters and it would be difficult for a
port state to conduct Port State control checks and order remedial actions to correct
what we perceive as deficiencies in a ship’s passenger accommodation or facilities. It
would not be appropriate to extend any Australian standards to such ships.

21.7 With regard to the policy objective of prohibiting entry into Australia and
spread of communicable diseases via passengers of foreign cruise ships, the review
considers thisis a border control or public health function. Thereis clearly a
significant public health issue here, but it is one that is more appropriately addressed
outside the review of the Navigation Act 1912. It is more a matter to be addressed
under quarantine or health legidation if additional powers are required by the relevant
authorities.

Recommendations

83.  Theprovisionsin Part V, sections 272 to 276 and 282 relating to contractual
matters between ship operators and passengers should be retained.

84.  The powers of the master and crew under sections 278 to 281 to control
passenger behaviour for safety reasons should be retained and grouped with other
safety matters and passengers included in “duty of care” principles.

85.  Theprovision of additional powersto prevent entry of communicable diseases
by passengers on foreign flag cruise ships should be addressed under quarantine or
health |legidlation rather than the Navigation Act 1912.
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|22.  WRECK

22.1 The purpose of the wreck provisionsis to ensure that the public interest is met
by having an orderly system to assist persons in distress and for collection and
disposal of goods and other property that are recovered from awreck when there is no
salvor or owner present. Matters relating to removal of hazardous wreck for safety
purposes are dealt with in Chapter 17. The current provisions largely reflect
arrangements in the days when it was necessary to protect persons and property in a
distressed state from murder and looting. Wide powers were given to the Receiver of
Wreck to commandeer resources and to use force in suppressing plunder. The Act
also makes provision for title to unclaimed wreck to be vested in the Crown in right of
the Commonwealth.

22.2 It has been held™® that legislative provisions are necessary in respect of
wrecks to meet the following objectives:

to discourage the plundering or interference with shipwrecks, either of the cargo
and equipment aboard or the fabric of the vessel, by unauthorised persons;

to prevent interference with the remains of sunken ships, particularly where they
are of historical significance to the nation;

to make provision for the custody of wrecked ships, equipment and cargo pending
reclamation by their owners; and

to provide for the disposal of such property in the event of no claim of ownership.

22.3 Anadditional objectiveisto create an obligation and a means of rendering
prompt assistance to a ship and personsin distress.

22.4 The Navigation Act 1912 gives effect to all of these objectives in the following
ways:

Where a ship is wrecked within Australian waters, alocal receiver of wrecksis
required to render assistance to preserve the ship and the lives of persons aboard
(s296). In doing so, the receiver may commandeer persons and equipment and it is
an offence for any person to wilfully disobey any directions of the receiver.
Persons and equipment engaged in the rescue may pass over any lands and any
damage incurred is a charge on the wreck (s298).

The receiver may also apprehend persons engaged in plunder or obstruction of
rescue efforts, may use force in doing so and is absolved of liability in the event of
injury, or desth of any persons resisting the receiver or persons acting under his
directions (s299). Officers of Customs or the police may execute the powers of the
receiver in the absence of the receiver (s300).

The receiver isrequired to conduct an examination of the circumstances of the
wreck and to make areport to the Australian Maritime Safety Authority (s301).

Ss302 to 312 specify the rights and duties of individuals in respect of wrecks
found around Australia or who bring a wreck into Australia. Anyone who either

18 Davies and Dickey (1990), Shipping Law, The Law Book Company, Sydney, p379
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finds or takes possession of awreck must give notice of the fact, and of any marks
by which the wreck may be recognised, to the receiver of wrecks. No-one other
than an owner is permitted to retain possession of awreck. A non-owner is
required to deliver awreck within his possession to the receiver on demand. The
receiver must post a description of any wreck in his possession in the nearest
Customs House.

An owner has one year in which to establish his claim to the property and may
take possession upon paying any salvage fees or expenses. If awreck is not
claimed within 12 months, the receiver must sell the property and pay the
proceeds to the Consolidated Revenue Fund. Provision is made for the receiver to
sell the wreck before 12 months has elapsed where it is of less than $40 value, is
of such condition that it should not be kept or is of insufficient value to pay for
keeping. The owner may then have a claim to the proceeds of sale (ss305-309).

Disputes as to title of awreck may be treated asiif it were a dispute on salvage or
may be taken to a court of competent jurisdiction for resolution (s311). Offences
are created in relation to removing awreck from Australia (s312), boarding a
wreck without permission (s313) or impeding saving of a vessel or secreting or
wrongfully removing awreck (s314).

22.5 Itisnecessary to maintain an orderly system for dealing with wreck, but these
provisions are now anachronistic and inconsistent with modern circumstances and
administrative practice. Responsibility for physically assisting persons in distress and
handling of wrecked property that is washed ashore or found in or near coastal areas
should rest with State police and other emergency services, reflecting contemporary
practices. The related wreck provisions of the Navigation Act 1912 should be
repealed.

22.6 It will be necessary for full discussionsto be held with the States and Northern
Territory to ensure that this approach is practicable and that State and Territory laws
adequately cover the circumstances of wreck dealt with by the current Act. States and
the Northern Territory have raised a number of issues that would require resolution
before this proposal could be implemented.*®® These include:
- the adequacy of State and NT resourcesto fulfil this task;
the need for and ability of Statesto exercise jurisdiction beyond 3 nautical miles;
consistency with Australia s international obligations;
the need to amend State legislation to accommodate any changes in definition of
wreck or extent of jurisdiction;
resolution of native title issues in offshore areas; and
interaction with other Commonwealth and State agencies with an interest in or
legidative responsibility for removal of unclaimed wreck.

22.7 State police aready have some responsibilities under State law for responding
to personsin distress along the coast and for taking control of unclaimed property
until an owner can be found or the property otherwise disposed of. The provisions of

18 Correspondence: NT Department of Transport and Works 3 February 2000, Queensland Transport
7 February 2000, Transport SA 11 February 2000, NSW Department of Transport 10 February 2000.
Transport WA 18 February 2000 and Attorney-General’ s Department 17 February 2000.
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the Act are not clear as to whether Commonwealth or State law should apply to a
wreck on the coast, and it islikely that both legal systems apply. Police can and do
operate some distance out to sea to effect recovery of wreck and personsin distress.
State laws generally make similar provisions to the Navigation Act 1912 for taking
possession of property, identification of the owner and for disposal of unclaimed
property. Consideration will need to be given to vesting title in unclaimed wreck to
the Crown in right of the relevant State.

22.8 The Receiver'srolein assisting persons in distress is now redundant in light of
modern search and rescue procedures and should be repealed. The general duty to
assist persons in distress should be spelt out in the proposed new Part of the Act
defining the responsibilities of various parties.

22.9 Thisarrangement would not extend to the coordination of search and rescue
activities currently undertaken by the AusSAR centre within AMSA. AusSAR
operates under s6 of the Australian Maritime Safety Authority Act 1990, and would be
unaffected by any repeal of wreck provisionsin the Navigation Act 1912.

22.10 Section 301, concerning examination by the Receiver of the circumstances of
wreck, is aso redundant in light of the functions of the Marine Incident Investigation
Unit (M11U). The MIIU is established by regulations made under s425(1)(ea) of the
Act for the purpose of conducting investigations into casualties affecting shipping,
including loss of life and loss of avessdl.

Recommendations

86.  All provisions of Part VII, Division 2 concerning treatment of wreck, except

section 314A, should be progressively repealed.

@ Sections 296 to 301 should be repealed immediately

(b) Sections 302 to 314 should be repealed once suitable alternative arrangements
have been agreed with the States and Territories to address these matters.
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|23.  SALVAGE

23.1 Theregulation of salvage operationsis provided to:
impose an obligation to assist persons in distress;
provide an incentive for promptly rescuing life and property at risk through
provision of rewards and compensation for salvors, including the creation of alien
over any salvaged property to secure such rewards; and
encourage efforts to prevent damage to the environment even where property
cannot be saved.

23.2 S315 of the Navigation Act 1912 applies certain provisions of the International
Convention on Salvage 1989, which entered into force on 14 July 1996. The
convention replaces an instrument adopted in Brussels in 1910 which incorporated the
"no cure, no pay" principle that had been in existence for many years and was the
basis of most salvage operations. The revised convention provides greater incentives
for effective and timely salvage operations and to assist with protection of the
environment.

23.3 Theformer section 315 of the Act was repealed on 9 June 1997 when the
amending legislation implementing the terms of the Convention came into force.
Section 315 now provides that articles 6-8, 12-19, 21-22, 26 and 30 of the Salvage
Convention and the common understanding of Articles 13 and14 have the force of
law in Australia.

23.4 Articles 6 to 8 of the Convention provide that the provisions of the convention
may be replaced by a contract, either expressly or by implication, but that contracts
which are too onerous or applied with undue influence may be nullified or modified,
and specify the duties of the owner, master and the salvor in relation to each other.

23.5 Articles12to 19 provide for the right to areward for salvage operations that
have a useful result, specify the criteriafor fixing the level of reward, the
apportionment of rewards among several salvors, prohibits remuneration from persons
whose lives are saved and places limits on the rights to claims for salvage rewardsin
the event of misconduct, pre-existing contracts and express denia of permission by an
owner.

23.6 Articles 21 and 22 provide for payment of security and interim payments
against claims. Article 26 prohibits seizure of humanitarian cargoes if the donating
State has agreed to pay for salvage services in relation to those cargoes. Article 30
provides for a contracting State to make reservations in relation to excluding
application of the convention to vessels and property in inland waters, where all
interested parties are nationals of the state and to historical maritime cultural property.

Duty to Assist

23.7 A fundamental provision of traditional salvage law has been that, for a salvor
to be entitled to any reward, the services provided must be successful in saving at
least some part of the endangered property. Any salvage reward is technically payable
only from the fund in court represented by the salvaged property. Without successful
salvage there is no fund from which any reward can be made. It is for this reason that
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salvage rewards could not be paid for saving life alone. The public interest in saving
life at seatherefore traditionally was met by imposing an obligation on persons to
assist in saving life, rather than by creating a financial incentive to do so, although
Article 13(e) of the Salvage Convention now entitles a salvor of human lifeto afair
share of the payment awarded to the salvor for salving the vessel or other property, or
preventing or minimising damage to the environment.

23.8 A master of ashipis compelled under s317A of the Navigation Act 1912 to
render assistance to another ship or person in distress at sea. Failure to comply is
punishable by imprisonment for up to ten years. This provision duplicates to some
extent the obligation to render assistance imposed under s265, and there are a number
of differences between the two provisions that should be removed. For example, the
penalty for breach of s265 is afine of $10,000 and/or 4 yearsimprisonment. Section
265 applies only to an Australian ship (i.e. oneto which Part |1 of the act applies)
whereas s317A appliesto all ships. Shipping legislation should retain a duty for a
master to go to the assistance of personsin distress at sea, subject to appropriate
penalties.

23.9 United Salvage submitted that there is an inequity in the Salvage Convention,
in that the Convention provides for asalvor of life to make a claim against the salvage
award after the event, ie after the award for salvage of property has been finalised and
without the circumstances of life salvage being taken into account when the
remuneration is assessed.’®” |t was suggested that this discrepancy was recognised in
the UK, which amended UK law when that nation adopted the 1989 Salvage
Convention.

23.10 The UK Secretary of State’ s Representative, Maritime Salvage and
Intervention advised that Section 224(1) of the UK Merchant Shipping Act 1995
applies the provisions of the Salvage Convention 1989, including Article 13. Further
provisions are made under s224(2) of that Act which extend the provisions of the
convention. Schedule 11, Part 2, section 5 provides that where services are rendered
within UK waters for saving life from avessel of any nationality or elsewherein
saving life from a UK ship, and sufficient funds are not available from salvage of the
vessel or other property, the Secretary of State may make a discretionary payment to
the life salvor. He noted that British salvors are aware of the potential for alife salvor
to claim part of an award received for salving property, but no claim for life salvage
has been made in at |east the last 20 years.*®

23.11 The provision in UK law for a discretionary payment from the Secretary of
State is similar to aformer provision of the Navigation Act 1912 prior to its
replacement by the current s315 that implements the Salvage Convention. The former
s315(3) also stemmed from the British Merchant Shipping Act 1894 and was
considered redundant at the time of itsrepeal in 1997. Asfar asthe Department of
Transport and Regional Services and the Australian Maritime Safety Authority are
aware, no claim or payment had been made under this provision.

23.12 A solution would be to add a requirement in shipping law that a salvor of life
who intends making a claim is required to make the claim concurrently with or

187 submission No. 8
188 gybmission No. 68 and communications 3 June 2000.
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through the claim for salvage against the property. A claim made after the award for
salvage of property is finalised would not be permitted. In this way the total claims
may be considered jointly and an appropriate award made that recognises the efforts
of both salvors of life and of property. The onus would be on the salvors of lifeto
ensure their claims are lodged promptly, and the potential disadvantage to salvors of
property would be removed. The review recommends this approach be adopted.

Environment Protection

23.13 With growing attention paid to protection of the environment, and consequent
intervention by governments in salvage situations which pose a threat to the marine
environment, salvage responses may incur significant costs directed at minimising
environmental impacts but with reduced chance of successful recovery of the vessel
or its cargo™. Salvors became increasingly reluctant to spend time and money on
salving avessel with little hope of receiving a reward.

23.14 The 1989 convention, under Article 14, seeks to remedy this by making
provisions for "special compensation” to be paid to salvors when there is athresat to
the environment. This consists of the salvor's expenses plus 30% if environmental
damage is minimised or prevented, but this can be increased to 100% in certain
circumstances. Article 14 also provides that if a salvor has been negligent and failed
to prevent or minimise environmental damage he may be deprived of the whole or
part of any special compensation due.

23.15 This concept shifts the costs of pollution prevention and mitigation efforts
from the public to vessel owners and insurers. Availability of areward for
environmental efforts should encourage salvors to provide vessels and crews for
environmental protection as well as property recovery, and so relieve taxpayers of this
burden.

23.16 United Salvage also raised a potential conflict between environmental
legislation and the Protection of the Sea (POTS) legislation.*® The Environment
Protection and Biodiversity Conservation Act 1999 (the EPBC Act) empowers the
Minister for the Environment to direct a wide range of interests and requires various
parties to seek permits or accreditation of arrangements from the Minister before
undertaking actions that may have a significant negative impact on the environment.
The timeframes involved in applying for and granting of permission are extensive.
Certain actions involved in salvaging a vessel that may result in pollution may be
permitted or directed under the POTS legislation. Even where a salvor is directed to
take such action under the POTS legislation, there is no necessary protection of the
salvor from prosecution under the EPBC Act.

23.17 Thereview notes the potential conflict in the legislation and considers this
anomaly should be rectified in consultations between the Department of Transport
and Regional Services, AMSA and the Department of Environment and Heritage.

However, it is not a matter for the Navigation Act 1912,

189 For example, in the 1996 Iron Baron incident, port authorities refused to allow the salved vessel into
port because of problems with its structural integrity and the possibility of remaining oil on board
causing further pollution in the port. This ultimately led to the vessel being dumped at sea.

190 Industry workshop Sydney, 6 April 2000
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Salvage for and by the Crown

23.18 Salvagerights are extended both against and on behalf of the Crown under
ss329B and 329C. Itisinthe public interest that salvage claims should be allowed
against the Crown, to encourage persons to save life and property belonging to the
Crown. Similarly, Crown agents should comply with the general obligation to assist
persons in distress and should have the option of sharing in the reward for saving
property where they may well risk their own lives or injury. Salvage claims by naval
crews are addressed under the Defence Act 1903, as amended by the Defence
Legislation Amendment Act 1988.

23.19 Under s329B claims for salvage do not lie against the Commonweslth or the
Australian Postal Corporation™®* concerning an article in the course of post by sea.
This provision was added in the 1950s and is intended to provide a generic protection
against the costs of salvage claimsfor mail. It isa protection not available to
Australia Post’ s competitors. There is no general provision in the international
convention dealing with postal services, the Universal Postal Union Convention
(UPU), protecting mail from liability claims for salvage. Under the convention, a
country’s mail service authority is responsible for loss or damage to articlesin the
course of post until they are handed over to the next country’s mail service. The mail
authority is therefore liable for loss or damage even if the mail is not directly within
its control, for example in transit aboard a ship or aircraft.

23.20 Inthe absence of domestic legislation exempting it from liability for salvage
claims, Australia Post would need to put in place any liability limitation measures it
considers are necessary through its contracts of carriage. For example, other courier
and parcel carriers place a general indemnity clause in the contracts of carriage.
Australia Post has indicated this would be less efficient than legislation and could be
difficult to apply in practice to millions of articles of mail.*?

23.21 Overal, the review considers that thisissue is not of great significance, but
that competition elements need to be addressed in the context of postal policy and
legislation, not shipping law. The exemption provided to claims against the
Commonwealth and Australia Post for articles in the course of post should be
repealed from the Navigation Act 1912. If such exemption is considered necessary
from a postal policy perspective, an appropriate exemption provision should be
inserted into the Australian Postal Corporation Act 1989. The Department of
Communications, Information Technology and the Arts indicated support for this
approach.'®

Seafarer Agreements

23.22 Part 11 s83(1)(d) prevents any agreement that prevails upon a seaman to give
up hisrights to salvage and s140 prevents the assignment or sale of his salvage right
before it accrues. These provisions were designed to protect the interests of seamen
assisting in salvage operations, who may not have full information on their rights, and

1911t is proposed that Australia Post be changed from a statutory corporation to a Corporations Law
company under amendments to the Australian Postal Corporation Act 1989 soon to be introduced to
Parliament.

192 Correspondence, 22 February 2000

198 Correspondence, 28 February 2000



157

to encourage their exertions to save life and property. Salvage entitlements of a crew
member potentially may be significant. However, it is questionable whether such
provisions remain relevant in an erawhen sailors are better educated about their rights
and may wish to trade such rights against other conditions of employment under
modern enterprise employment agreement negotiations.

23.23 United Salvage supported removal of this proscription, noting it would open
the way for salvage companies to negotiate specific employment conditions for
salvage crews in company based agreements.*** However, the Australian Council of
Missions to Seafarers submitted that it is incorrect to assume that seafarers would
have any training covering salvage and that legislative protection is still required.*®
On balance, the review considers that Australian seafarers have access to the
necessary advice and negotiating power through their industrial representative
organisations and that it would be appropriate to repeal both s83(1)(d) and s140.

Jurisdiction of Courts

23.24 The salvage and wreck provisions of the Navigation Act 1912, other than for
removal of hazardous wreck, do not extend to historic shipwrecks. Such vessels are
governed under the Historic Shipwrecks Act 1976 and related State and Territory
legislation. Salvage provisionsin Division 3 aso do not apply to offshore industry
fixed and mobile units engaged in exploitation of natural resources, vessels or
property in inland waters, or historical maritime cultural property on the seabed. Itis
appropriate that these exemptions remain, to maintain consistency in coverage of the
vessels under other Commonweslth or State legidlation.

23.25 Otherwise, the salvage provisions apply to all vessels (s317) whenever judicial
or arbitral proceedings relating to the provision of salvage operations are brought in
Australia (s316). This provision would allow scope for salvage claims to be brought
to Australian courts where a ship has been rescued well away from Australia or
salvage retrieved from the deep ocean should the parties wish to use Australian
jurisdiction. The latter circumstance is the subject of draft convention negotiations
within the IMO.

194 gydney Workshop, 6 April 2000
1% gybmission No 53.
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Recommendations

87.  Thelegidation continue to provide for salvage claims to be heard in relation to
all ships where claims are brought in Australia, except as provided otherwise in
section 316.

88.  Thelegidation should not be applied to historic wrecks declared under
Commonwealth and State or Territory legislation.

89.  The obligation imposed under section 317A to render assistance to personsin
distress should be combined with similar provisions under s265, and regrouped under
the general duties of persons involved with shipping. The obligation should extend to
al shipsin Australian waters and all Australian ships wherever they may be.

90. Thelegidation should continue to apply the provisions of the Salvage
Convention, as provided in section 315.

91. Thelegidation should include atime limit on claims for life salvage, by
requiring all such claimsto be made through or in conjunction with claims for salvage
of property, and by prohibiting a claim for life salvage to be made after a claim for
property salvage has been finalised.

92.  Thelegidation should continue to provide for salvage claims to be made by or
against the Crown on the same basis as if they were by or against a private person, as
provided in sections 329B and 329C.

93.  The exemption provided in section 329B to claims against the Commonwealth
and Australia Post for salvage of articlesin the course of post should be repealed and
asimilar provision enacted in the Australian Postal Corporation Act 1989 if it needs
to be retained for postal purposes.

94.  The prohibition on a seafarer trading salvage rights in an agreement of
employment (sections 83(1)(d) and 140) should be repealed.
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| 24.  LIABILITY

24.1 The Navigation Act 1912 retains three provisions affecting liability in relation
to shipping operations. These are:
- Ss259-263, Division 11, Part IV dealing with division of lossin the event of an
incident involving two or more ships;
S338, Part VIII exempting a shipowner from liability in certain cases of loss or
damage to goods; and
SA10B, Part X1 concerning liability of a master or owner of a ship under pilotage;

Division of L oss and Damages for Personal Injury

24.2 Division 11 of the Navigation Act 1912 covers the rule on the division of loss
and makes provisions concerning damages for personal injuries. These provisions
recognise the longstanding principle of apportionment of loss in proportion to the
degree of fault of each ship involved in acollision. This principle was originally
recognised in English law with the enactment of the Maritime Conventions Act 1911
applying the Convention for the Unification of Certain Rules of Law with Respect to
Collisions 1910.

24.3  Section 259(1) provides that the liability for any damage or loss caused to one
or more ships including their cargoes or freight or to any property on board isto be
apportioned to each ship on the basis of itsfault. If it is not possible to apportion fault
after considering the circumstances of the case, then liability is to be apportioned

equally.

24.4  Section 260 provides that where loss of life or personal injury is suffered by
any person on board a ship owing to the fault of that ship or any other, the owners
liability will be joint and several. This does not deprive any person of any right of
defence or right to limit liability as provided by law. Section 261A extends sections
259, 260 and 261 to apply to ships of the Royal Australian Navy.

24.5 Section 263 abolishes the statutory presumption of fault whereby a ship which
was found to have infringed the Convention on International Regulations for
Preventing Collisions at Sea 1972 (COLREGS) would be held to be at fault. The
section provides by reference to the British Merchant Shipping Act that a ship is not
deemed to be at fault solely because it infringed any of the COLREGS. Rule 2 of the
COLREGS acknowledges that observance of its Regulations does not mitigate the
need for each ship to aso practice good seamanship in accordance with its
circumstances.

24.6  Section 265A appliesthe liabilities imposed by the Division on any person
responsible for the fault of the ship including charterers and others responsible for the
navigation and management of the ship.

24.7 The provisions covering liability and division of loss are a part of established
maritime law and should be retained in the legislation. However, they do not directly
further the objective of enhancing ship safety and marine environment protection,
which the review recommends should be the primary purpose of the Act.
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Consequently, it is proposed that these provisions should be transferred to a separate
part of the Act dealing with other matters unique to shipping.

24.8 Thereference in section 261A to Roya Australian Navy ships should now
refer to all vessels of the Australian Defence Forces.

Shipowner’s Exemption from Liability

249  Section 338 of the Navigation Act 1912 provides for a ship owner to limit his
liability for loss or damage to goods in certain circumstances of fire or robbery,
embezzlement or other forms of theft. This provision was left in the Navigation Act
1912 when other limitation of liability provisions were repealed with the introduction
of the Carriage of Goods by Sea Act 1991 (COGSA) and the Limitation of Liability
for Maritime Claims Act 1989.

24.10 The purpose of the provision isto provide some protection for a ship owner
operating as a common carrier. It reflects ssimilar provisionsin State common carrier
legislation dating back to a similar period in the early part of the century. Under
common carrier legislation, a ship owner is not permitted to declineto carry a
consignment and is responsible for the care of the consignment whilein his
possession. A ship owner should have the opportunity, from an equity perspective, of
insuring goods consigned to his care. If a consignee fails to notify him of the value of
the goods consigned, he is entitled to limit his liability against their loss.

24.11 The current section 338(a) however, appears to duplicate the COGSA
legislation in limiting liability for loss due to fire. The COGSA legidation
implements the Hague rules for limitation of liability, as set out in Schedule 1 of
COGSA. Schedule 1, Article 4.2(b) states that “ neither the carrier nor the ship shall
be responsible for loss or damage resulting from fire, unless caused by fault or privity
of the carrier.”

24.12 Thereis some discrepancy between section 338(b) and Article 4.5 (a) of
Schedule 1 of the COGSA legislation. Section 338(b) suggests that a ship owner has
no liability for loss of precious goods which have not previously been declared to the
owner or master of a ship. On the other hand Article 4.5(a) of COGSA providesfor a
modest liability for loss or damage to goods which have not previously been declared
by the shipper. This discrepancy may cause some legal confusion, which should be
removed.

24.13 One matter which may explain the different approaches could be that the
COGSA legidation isaimed at consignment of goods as cargo, whereas the
Navigation Act 1912 provision is more general and may aso encompass personal
effects of a passenger, for example.'*

24.14 TT Line submitted that section 338(b) should be retained as the COGSA and
Limitation of Liability for Maritime Claims Act 1989 do not fit squarely with their
vehicle and passenger operations across Bass Strait. TT Line suggested that the
Commonwealth should adopt the Athens Convention and that consideration should be

1% sybmission No. 9
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given to expanding s338(b) to address current types of valuable goods carried by
passengers, such as computers, cameras and so on.**’

24.15 The Athens Convention relating to the Carriage of Passengers and their
Luggage by Sea 1974 establishes aregime of liability for damage suffered by
passengers carried on a seagoing vessel. It declares the carrier liable for damage or
lossif the incident causing the damage or loss occurred in the course of carriage and
was due to the fault or neglect of the carrier. Unless the carrier acted with intent or
recklessly, he can limit liability to US$63,000 for personal injury or death, with other
limits applying to damage to cabin luggage, other personal luggage, or vehicles. The
1990 Protocol to the convention increased the amount of compensation payable to
US$235,000 for death or injury, as well asincreased limits for luggage. Further
review of the convention is under way, to take account of liability regimes for
carriage of passengers and luggage in the aviation industry, and considering the
introduction of compulsory insurance, strict liability and increased limits of
compensation. These measures are being considered to encourage wider adoption of
the convention.

24.16 Austrdiahas not yet ratified the Athens Convention. Only 26 nations have
signed the convention, representing about a third of world tonnage, and 23 have
signed the 1990 Protocol. Australia’s concern, shared by many Western nations, has
been the relatively low limits of compensation available to passengers under this
convention.

24.17 Should the review of the Athens Convention result in compensation limits that
are acceptable to Australia, and Australia decides to adopt the convention, it would be
consistent with the approach taken towards other liability conventions that Australia
give effect to it through separate legidation.

24.18 In the meantime, the review considers this aspect of liability limitation in the
Navigation Act 1912 to be outdated, and inconsistent with other legislation limiting
liability for carriage of goods. Section 338(b) should be repealed from the Navigation
Act 1912 and replaced by separate legislation dealing with compensation and liability
limitations for passengers and their luggage.

Pilot Exemption from Liability

24.19 Part XI, s410B of the Navigation Act 1912 provides that the master of a ship
under pilotage remains responsible for the safe conduct and navigation of the ship,
and that the owner or master is responsible for any loss or damage caused by a ship
under pilotage in a compulsory pilotage area declared by reason of a State or territory
law.

24.20 This provision is supported by Marine Order 54, which provides that a pilot is
not personally liable for damages resulting from an incident provided the pilot acted
in good faith, regardless of whether the engagement of the pilot was compulsory or
voluntary. However, the provisions of the Act and the Marine Order are different
enough to suggest they should be revised. Section 410B should be revised to provide

197 Submission No. 45



162

explicitly that a master is responsible for the safe operation of aship at all timesand is
not relieved of this responsibility where a ship is under pilotage, whether the pilotage
is compulsory under a State/Territory or Commonwealth regime, or voluntary.

24.21 Thereisaquestion of the extent of pilot exemption from liability,
notwithstanding the overall responsibility of the master for the safety of the vessel .18
The generd principle, adopted internationally, that pilots should not be held liable for
damage caused by ships under pilotage, was introduced in the days when
governments mandated the use of pilots that they themselves provided through their
own port authorities. It was therefore a device by governments to relieve themselves
of liability for any pilot error, and to place the burden of liability on ship owners.

24.22 Under modern arrangements, whereby ports and coastal pilotage services now
operate commercialy and some pilot services are operated by the private sector, this
form of protection could be considered counter to national competition policy
principles. Aswell, there may be an incentive to pilots to take greater carein
navigating ships if they faced liability for their mistakes. One third of incidents
investigated by the MI1U in 1996-97 involved ships under pilotage that grounded or
were involved in collisions.

24.23 The counter argument, put by pilotage companies, is that the costs to pilots of
liability insurance would either force many operators out of business or would be
passed on to shipping. Higher shipping costs would make Australian businesses less
competitive internationally, and the potential loss of skilled pilots from the industry
would be counter to the objective of enhancing safety and environment protection. It
also is argued that the most effective sanction against pilot negligence is the power to
revoke a pilot’s licence and thereby remove a pilot’s livelihood.

24.24 The policy aim is to ensure that adequate funds are available for compensation
and pollution clean up in the event of an incident, and that this can best be achieved
by making the ship owner liable for any losses. If pilots' liability exemption is
removed, it would be necessary to ensure that pilots carry sufficient insurance to meet
their liabilities, and that the public interest would not be exposed to afunding
shortfall. Shipowners aready have relevant insurance cover through P&1 Clubs. It is
unlikely that premiums for shipowners would be reduced in the event that pilots had
to take out separate insurance cover, nor would the much smaller pool of pilots be
likely to obtain competitive insurance rates comparable to those for shipowners. Itis
possible that total costs passed onto the shipper would increase, while the availability
of funds for pollution clean up could decrease or at best remain the same.

24.25 Remova of pilots exemption from liability would be ahead of general
international practice and may present problems of consistency with the international
regime. The revised Act should continue to place responsibility and liability on the
owner and master of a ship even where it is under pilotage. While this may not
provide as direct an incentive for a pilot to act professionally, provisions for
cancellation or withdrawal of a pilot’s licence to operate if he is found incompetent or
negligent are a sufficient penalty and provide incentive against unprofessional
behaviour.

198 gybmission Nos. 10 and 23
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Recommendations

95.  Thelegidation should retain provisions in sections 259 to 263 reflecting
established maritime law for the division of loss, damages for personal injuries, the
right of contribution and abolition of the statutory presumption of fault. However,
these provisions should be transferred to a separate part of the Act.

96.  Section 338 providing for shipowners to limit liability for loss or damage to
goods in certain circumstances should be repealed and replaced by separate legislation
regulating compensation for passengers and their luggage.

97.  Thelegidation should retain the shipowner’s and master’s liability for
damages caused by a ship under pilotage, as well as sanctions against a pilot’s licence
if heisfound negligent or incompetent.
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ADMINISTRATION

| 25.  ADMINISTRATION

Smuggling by crew

25.1 TheNavigation Act 1912, s101 provides for a ship owner or master to recover
costs by a deduction from wages of an employee who has caused |oss to the owner or
master through acts of smuggling. This provision is outdated and unnecessary and
should be repealed. With the move to company based employment, this matter is
more appropriately dealt with within company disciplinary codes and enterprise
agreements. The actions available under civil law to employersto recover from
employees any loss or damage arising from criminal acts also would apply. The
public interest is properly met under the Customs Act 1901, which provides sufficient
penalty against persons attempting to smuggle goods into the country.

Stowaways

25.2 The Navigation Act 1912 deals with stowaways in s104 by imposing a penalty
on persons for going to sea without proper consent from an authorised person.
Contravention of this provision attracts a fine of $1000. This may be inconsistent with
Australia s obligations under the UN Convention Relating to the Status of Refugees
1951 and Protocol of 1967, where a person may have a legitimate claim for protection
under the convention. The Department of Immigration and Multicultural Affairs
(DIMA) submitted that it may be more appropriate to deal with non-citizen
stowaways under the Migration Act 1958, as that department would be in a better
position to ensure compliance with Australia’s obligations under the relevant human
rights treaties.*®

25.3 The Migration Act 1958 provides for the regulation of entry of persons,
determination of their legal status and removal of illegal entrants. It also provides for
offences and penalties for bringing illegal entrants into the country and places the
burden of removal costs on the carrier. These provisions meet the public interest in
regulating against foreign stowaways, which is to provide a disincentive to potential
stowaways so as to prevent illegal immigration.

25.4  Section 104 of the Navigation Act 1912 should be repealed, although the sub-
section subjecting a stowaway to the general discipline of a master aboard a ship
should be retained for safety reasons.

25,5  In modern shipping operations, a master may not be aware of the presence of
stowaways on a ship, particularly if they have gained access via containers loaded
away from aport. While the penaltiesimposed on a master for bringing in illegal
aliensis a source of complaint for the shipping industry, it isa Migration Act 1958
matter and not one for the review of the Navigation Act 1912.

25.6 To the extent that Australian citizens may stowaway on a domestic voyage,
this falls into the general category of non-payment of afare and is a matter between

19 gybmission No. 39
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the ship owner and the individual. Thereis provision in Part V, Passengers, of the Act
for action to be taken against a person not paying afare. For stowaways on outbound
ships, the responsibility for prevention of illegal immigration into other countriesis
one for each country to determine.

25.7 Thereisan anomaly in the treatment of persons rescued at seawho are
brought into Australia without proper documentation. The Navigation Act 1912
imposes an obligation on ships' masters to go to the assistance of persons in danger at
sea (s317A), consistent with international convention obligations. Failure to render
assistance is an offence punishable by up to 10 years imprisonment. However, the
Migration Act 1958 and regulations do not specifically make allowance for masters
who bring in rescued persons, and they are treated in the same manner as for
stowaways, with a master punishable by a fine of up to $10,000.

25.8 Thisdiscrepancy has been recognised and a master would generally not be
prosecuted under the Migration Act 1958 as a matter of policy. Now that the Border
Protection Legislation Amendment Act 1999°”° has passed, DIMA has indicated that
the Migration Regulations will be amended to remove this anomaly by providing that
it is adefence to prosecution for a master to rescue a person at sea in accordance with
international obligations.?™

Copy of documentsto be kept on board ship

25.9 Section 410 requires the master of an Australian ship to keep a copy of the Act
on board the vessel, subject to a $500 fine. While it may be desirable for a master
and/or the crew to have accessto their legal obligationsin order to understand them, it
is questionable if this requirement would satisfactorily fulfil this purpose.

25.10 The Act has not been reprinted since 1991 and has been significantly amended
since that time. Much of the detailed requirements of regulations are now provided
through Marine Orders, which aso refer to the legal obligations of the master,
offences and penalties set out in the Act. Modern legislation is now more readily
available on the internet, either through legal databases or AMSA’s website.

25.11 It would be more appropriate that ships' masters and crew have access to
advice on their legal obligations through company manuals and training as part of the
ship’s safety management system. This aspect could be covered in the proposed new
part of the Act dealing with the duties of personsinvolved with a ship.

20 The Act strengthens provisions in the Customs Act 1901 and the Migration Act 1958 concerning the
interception and prevention of people smuggling operations. It also amends the Migration Act 1958 and
the Fisheries Management Act 1991 to alow for the detention of foreign citizens arrested for illegal
fishing activities in Australian waters.

2! gbmission No. 39
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Recommendations

98.  Section 101 concerning smuggling by a crew member should be repealed and
these matters | eft subject to the Customs Act 1901 and general company employment
arrangements.

99.  Section 104(1) dealing with the treatment of stowaways should be repeal ed.
Stowaways who are not Australian citizens coming into Australia should be dealt with
under the Migration Act 1958. Other stowaways should be treated as non-fare paying
passengers.

100. The Migration Regulations should be amended to provide that it is a defence
against prosecution for a master to rescue a person at sea in accordance with
international obligations.

101.  Section 410 requiring a master to keep a copy of the Navigation Act 1912
aboard a ship should be repealed.




167

‘ 26. REPORTING REQUIREMENTS

26.1 Logbooks are ameans of keeping accurate records and are admissible as
evidence. It isimportant in investigating accidents and other matters for official
purposes that the owner, master or crew maintain accurate records. Some records are
required under international conventions. An official log remains a relevant
requirement in modern shipping law, recording the information necessary to
demonstrate compliance with and provide evidence of statutory regquirements.

26.2 The Navigation Act 1912 requires formal reporting by a ship’s owner or
master or others on awide range of matters. Many of these matters must be reported
in the official log or in another prescribed form. A summary of matters required to be
officially reported under the Navigation Act 1912 and Marine Ordersis shown in
Tables 23.1 and 23.2. Additional matters are required to be reported under related
legislation, such as the Occupational Health and Safety (Maritime Industry) Act 1993
and Protection of the Sealegidlation.

26.3 Industry indicated that in some instances there is duplication of reporting
requirements, both for the Navigation Act 1912 and for other legislation or for
company management purposes.?%” The requirement to use a prescribed form or to
make separate handwritten entries in the official log means that extra time and costs
areincurred. Rationalisation of reporting requirementsis an area that offers
substantial opportunity for businesses to reduce the costs of compliance with
regulations, as well asin their own internal operations. This would meet one of the
requirements of the review to reduce where feasible compliance costs and the
paperwork burden on business.

26.4 Officia reporting requirements should be grouped together under the general
provisions of the proposed new Act concerning duties of persons aboard a ship.
Reporting requirements should be examined to determine where they can be further
rationalised, to be reported in acommon form and using available technologies to
consolidate and transmit the required information to the appropriate authorities.

26.5 The Electronic Transactions Act 1999 provides that electronic
communications can satisfy the requirements of Commonwealth law in relation to
writing, signature, the production of original documents and the electronic retention
of records. The intent isto remove legal obstacles that may prevent a person using
electronic communications to satisfy obligations under Commonwealth law. Until
July 1 2001, it will only apply to laws made subject to the Act by regulation. After
that date Commonwealth laws may be exempted by regulation. The Australian
Maritime Safety Authority therefore will be required from 1 July 2001 to facilitate
transactions by electronic means, unless specifically exempted. Electronic
transactions have the potential to significantly reduce the time and costs of data
capture by using existing data bases to automatically fulfil multiple similar
requirements.

26.6 AMSA dready hasintroduced arevised reporting format in 1999 following a
review of reporting requirements under the Navigation Act 1912 and the Occupational
Health and Safety (Maritime Industry) Act 1993. Two new forms (Forms 18 and 19)

202 | ndustry workshops Perth 20 September 1999 and Sydney 22 September 1999
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consolidated a number of different reporting requirements into a“one stop shop”
reporting system for incidents and accidents. These forms are available on AMSA’s
website or from AMSA offices, and can be lodged on a 24 hour basis by facsimile.
The forms meet the reporting requirements of s107 of the Occupational Health and
Safety (Maritime Industry) Act 1993, Regulation 4 of the Navigation (Marine
Casualty) Regulations, ss268, 269 and 417 of the Navigation Act 1912 and Marine
Orders Part 32.%°

26.7 Several of the matters required to be reported by a ship’s master under Marine
Order 53 Employment of Crews, relate to seatime, discipline and fitness of seafarers.
These requirements stemmed from the days of industry-wide pooled employment
arrangements, where it was necessary for AMSA as administrator of the seafarers
engagement system to be made aware of such matters. As these matters are now dealt
with under company-based employment and disciplinary arrangements, there is no
need to continue to report on them and relevant provisions should be repealed.
Evidence of seafarers seatime for certification and qualification purposes can be met
aternatively by arequirement for an employer to report under Marine Orders relating
to qualifications.

26.8 In addition to the matters that were proposed for repeal under the Navigation
Amendment (Employment of Seafarers) Bill 1998, other prescribed matters that could
be repealed immediately include s116 inspection of bad provisions by superintendent,
ss150-151 accounts of wages and effects of deceased seafarer, and s301 on
examination of circumstances of awreck. Provisions which could be combined in the
proposed new legislation include s190A, s267D, s267S and MO19, which all deal
with reporting of alteration or damage to a ship.

26.9 A number of provisionsin the Act may coincide with operational records
required for internal company management purposes. These include:

sh2 details of crew on board

s168 new master to record list of ships' documents

s225 load lines details

S231E records of radio log, including operations and maintenance

s235 details of musters, drills and reasons for not holding drills or musters
s236 conduct of equipment and machinery checks

s269 report of accidents and incidents

S269F-K  reports of ship’s sailing plan and position.

26.10 Inthereview of Marine Orders, AMSA and the shipping industry should
identify where scope exists for further rationalisation of official reporting
reguirements and the prescribed form of reporting. The objective should be to ensure
that to the maximum extent possible the burden of reporting is kept to the minimum
necessary consistent with the obligations under international conventions and the
purposes of the legidlation.

26.11 The reviews should also endeavour to identify areas where further scope exists
for combining official reporting requirements with information needed for internal
management purposes and for reporting this information in a common form. Industry

203 AMSA Marine Notice 6/1999.
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should take the opportunity to review other reporting requirements which form part of
their operational practices in routine shipping operations and identify where electronic
transactions could embrace operational reporting matters in addition to mandatory
requirements.

Recommendations

102. The Official Log should be retained, but all official reporting requirements
should be grouped together under the general duties of persons aboard a ship.

103. The reporting requirements should be further examined by AMSA and
industry to identify additional matters that can be rationalised into a common form
and to allow use of available technologies to consolidate and transmit to the
appropriate authorities.

104. Requirements to report on employment related matters that are no longer
relevant under company based employment should be repeal ed.
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Table 26.1: Mattersrequired to bereported under the Navigation Act 1912

Section Description Comment
48 Conduct of persons unsuitable for employment Repea Stage 1
52 Owner or master to provide details of crew of aship Prescribed
71 Evidence of persons leaving ship Repea Stage 1
76 Account of wages on discharge Prescribed; repeal Stage 1
116 Inspection by superintendent of bad provisions or water | OL; repeal
132B Seaman left on shore to furnish address Repea Stage 1
148C Master to account for wages and effects of seaman left OL; Repeal Stage 1
behind
150 Master to account for money and effects of deceased OL; repeal
seaman
151 Inform a proper authority of death of crew member Retain; combine with s417
168 New master to enter list of documents handed over OL; retain
190A Notice of alteration of or damage to a ship Retain; combine with
ss267D and 267S
225 L oad Lines details to be entered into log OL; retain
231E Keeping of radio log book and entry into official log of Prescribed, OL
radio operations and maintenance retain
235 Details of musters, drills and failure to hold drills OL
236 Conduct of machinery and equipment checks OL
265 Rendering assistance to shipsin distress, distresssignals | OL
received and reasons for not rendering assistance
267D Notice of alteration or damage to ship carrying oil Prescribed; combine with
ss190A and 267S
267S Notice of alteration or damage to ship carrying noxious Prescribed; combine with
substances 55190 and 267D
268 Report of accidents and incidents Prescribed; combine with
ss269 and 417
269 Loss of ship and probable cause Combine with ss269 and
417
269A Dangers to navigation Prescribed
269F Sailing plan and position reports Prescribed
269G Cancellation of sailing plan
269H Position reports and deviations Prescribed
269J] L eaving designated area and arrival at port Prescribed
269K Position reports for ship entering prescribed area Prescribed
301 Examination of circumstances of wreck Reped
302 Notice of finding of wreck Amend
417 Births, deaths, injuries or disappearances OL; prescribed; combine
with ss269 and 417
Notes:
oL Required to be recorded in official log
Prescribed Required to be reported in a prescribed form or to a prescribed person
Repea Stagel Proposed for repeal under the Navigation Amendment (Employment of Seafarers)

Bill 1998
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Table 26.2: Mattersrequired to bereported under Marine Orders

Marine Description Comment
Order
MO10 Master to record loss or theft of drugs OL; drug register
MO16 Entries on load lines Prescribed; OL
MO19 Alteration to ship affecting tonnage
MO21 Compass Deviation information Prescribed
MQO25 (8 Musters, abandon ship drill and fire drill etc; (a) OL
(b) information on passengers
MO26 Radio log book and entriesin radio log book Prescribed
MQO27 Record in radio log of distress messages and all
radiocommunications incidents related to safety
MO28 Movements and activities affecting navigation of ship; all
events related to main and auxiliary machinery; keeping of
radio log
MQO29 Dangers to navigation and sending of safety and danger oL
signals; checks and tests of steering gear and watertight
doors;
MO31 Alteration of or damage to a ship; accidents and incidents | Prescribed
MO 32 Injury or incidents while loading a ship; risks while Prescribed
loading; register of materials handling equipment
MO33 Notice of intention to load bulk grain; Notice of intention Prescribed
to sail after part discharge of bulk grain
MO34 Notice of intention to ship solid bulk cargo
MO41 IMO Dangerous Goods Declaration and container/vehicle | Prescribed
packing certificate
MO42 Notice of intent to ship abnormal or heavy cargo
MO43 Notice of intention to load livestock Prescribed
MO44 Report of examination of containers
MO47 (8 Person assuming charge of MODU; logbook
(b) records of emergency drills and training;
(c) proposed towage arrangements
MO53 (a) forms of agreement, details of crew, discharge of (a) Prescribed
seafarers; wages; wages of deceased seafarers (b) OL; prescribed
(b) Convictions, disciplinary matters, promotions, (c) OL prescribed
stowaways, accidents and incidents, code of conduct
matters;
(c) births, deaths and disappearances
MO54 Pilot to report deficiencies aboard ship
MO56 Report of ship’s position Prescribed
MO91 Qil record books; notice of alteration or damage to ship Prescribed
carrying il
MQO93 Report of accident or defect in ship carrying noxious Prescribed
substances; ateration or damage to ship; noxious cargo
record book; notification of import/export of liquid
noxious substances
MO94 Pollution report Prescribed
MQO95 Garbage Record Book Prescribed
Notes:
oL Required to be recorded in official log
Prescribed Required to be reported in a prescribed form

Repeal Stagel Proposed for repeal under the Navigation Amendment (Employment of Seafarers)

Bill 1998
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‘ 27. COMPLIANCE AND ENFORCEMENT

27.1 Aneffective regulatory regime requires enforcement provisions that encourage
participants in the industry to comply with the relevant legidlative provisions and
which deters or modifies behaviours that compromise the objectives of the legislation.
Enforcement technigques can encompass penalties, including imprisonment, as well as
educative actions to enhance awareness and knowledge where infringements may be
less serious.

27.2 Effective enforcement therefore requires:

- Appointment of officials with appropriate powers to undertake inspections or
audits to assess compliance with the law and to institute corrective actions,
Legidated offences and penalties applied to those in a position to control actions
or behaviours;

Penalties sufficient to deter non-compliance or to encourage behaviour
modification and with a sufficiently high maximum to alow a court to impose an
adequate punishment for the worst possible case;

A range of penalty actions proportional to the offence, ranging from infringement
or advisory notices for minor offences or technical breaches of legidation, up to
imprisonment for serious offences, such as those which may involve loss of life,
serious injury or significant pollution.

Appropriate provisions for court procedures, appeals and review processes.

Enforcement of International Convention Standardsfor Foreign Flag Vessels

27.3 The enforcement of safety and environment protection standards under
international conventions primarily lies with the flag State when it becomes a party to
the convention. The United Nations Law of the Sea Convention 1982 (UNCLOS)
requires aflag State to undertake measures to ensure ships registered under its flag
conform with generally accepted international safety standards. These measures
include making regulations and conducting regular inspections to ensure standards are
maintained in the construction, equipment, and seaworthiness of ships and also their
manning, labour conditions, crew training and qualifications. UNCLOS also
recognised a more limited role for a port State in investigating pollution involving a
foreign flag ship on the high sesas, or at the request of aflag State or the State affected
by the pollution incident.

27.4 Therole of the port State in enforcing international convention standards has
become more important, particularly as some flag States have proved unwilling or
unable to exercise the required degree of supervision over vessels registered under
their flag. Unseaworthy and substandard ships have posed an unacceptable risk to the
marine environment and safety of life and property, prompting many administrations,
including Australia, to implement a strong port State control regime.

27.5 A number of international conventions recognise the right of port States to
institute inspections of foreign flag ships when they are voluntarily visiting their
ports:
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The SOLAS convention allows every ship in aport of a party to the convention to
be subject to port State control aimed at verifying that the ship’s certificates are
valid and that the ship’s safety management system is properly functioning. If the
certificates are valid, they are to be accepted by the port State unless there are
clear grounds for believing that the condition of the ship and its equipment does
not correspond substantially with the details on its certificates. These grounds
would include evidence that the ship, its equipment, or its crew does not
correspond substantially with the requirements of relevant conventions or that the
master or crew members are not familiar with essential shipboard procedures
relating to safety of ships or the prevention of pollution.

Under the STCW convention, the port State control inspection seeks to verify that
all seafarers serving on the ship hold appropriate certificates of competency. It
also checks that the numbers and certificates of seafarers are in conformity with
the safe manning requirements of the flag State administration as shown on the
ship’s minimum manning document. An assessment also may be made of the
ability of seafarersto maintain watchkeeping standards required by the STCW if
there are clear grounds for believing the standards are not being maintained.
These include the ship’s involvement in an incident (collision, grounding or
stranding), an illegal discharge of substances at anchor or at berth, the ship has
been manoeuvred erratically or unsafely contrary to safe navigation practices, or
operated in a manner posing a danger to life, property or the environment.

MARPOL73/78 provides that a ship is required to hold a certificate in accordance
with the convention and is subject to inspection while in a port or offshore
terminal of another party to the convention. The inspection is limited to verifying
that there isavalid certificate aboard unless there are clear grounds for believing
the condition of the ship and its equipment does not correspond substantially to
the certificate’ s details. The inspection may include examination of aship’s
operational requirements where there are clear grounds for believing the master or
crew are not familiar with essential shipboard procedures for prevention of
pollution. Inspections aso may verify if the ship has discharged any harmful
substances in violation of the Convention or if another party to the Convention
reguests an investigation and provides sufficient evidence of the ship’s discharge
of a harmful substance.

The Load Line Convention allows duly authorised officers of a contracting party
to ingpect ships of another party with aview to verifying that there is on board a
valid International Load Line Certificate. Inspectors may determine whether the
ship isloaded beyond the limits on the certificate, that the position of the load line
on the ship corresponds to the certificate and the ship has not been materially
altered so as to be manifestly unfit to go to sea without danger to human life.

The Tonnage Convention allows for ships of a contracting party to be subject to
inspections in the ports of another party for the purpose of verifying that the ship
is provided with avalid International Tonnage Certificate. The inspection also
ensures that the main characteristics of the ship correspond to the details on the
certificate.
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27.6 A port State also has a genera right to exercise jurisdiction over foreign
flagged vessels when they are voluntarily in a port of the port State, irrespective of
whether the right is recognised in specific international conventions. This more
general and powerful right exists by virtue of a coastal state's sovereignty over its
internal waters. Ports and harbours are included as part of the coast for the purpose of
determining territorial sea baselines under Article 11 of UNCLOS.

27.7 If aship does not meet the requirements of the SOLAS, Load Line, MARPOL,
or STCW conventions, such that it poses a danger to persons, property or the
environment, a port State is allowed to take steps to ensure that the ship shall not sail
until the situation is rectified. These conventions also require the port State to advise
the relevant flag State if this gives rise to intervention of any kind by informing its
Consul or nearest diplomatic representative. The port State also may advise the
authorities at the ship’s next port call if the ship is allowed to proceed on its voyage.
Port States are required to make all possible efforts to avoid a ship being unduly
detained or delayed and, if this does occur, they allow for compensation of any loss or
damage suffered. The Tonnage Convention provides that in no case shall the exercise
of inspection powers cause any delay to a ship, but the port State should inform the
ship’s flag State of an irregularity between the Tonnage Certificate and the ship’s
characteristics.

27.8 The Navigation Act 1912 recognises these port State enforcement provisions
in various sections. A number of provisions require the masters of all shipsto
produce relevant certificates before clearance is granted under the Customs Act 1901
for avoyage from any port in Austraia.

Section 206W requires production of SOLAS certificates and provides that the
ship may be refused clearance and detained until the certificates are produced.

Section 227A(3) requires production of a Load Line Certificate and allows for
refusal of clearance and detention if not produced. Section 227B prohibits a ship
going to seathat is overloaded and section 227C allows a ship to be detained if the
ship isincorrectly marked in relation to its Load Line Certificate.

Section 267J and 267X require production of the Ship Construction Certificate or
a Chemical Tanker Construction Certificate respectively as prescribed by the
MARPOL Convention.

27.9 Thereadso are anumber of provisionsin the Act that prohibit any ship going
to seaif certain requirementsin relation to international convention standards are not
met.

27.10 The provisions requiring production of certificates should be consolidated as
far as practicable into a single provision concerning the duty of masters to produce
relevant documents and certificates at the request of an authorised official.

AM SA Targeting of Ship Inspections

27.11 Inadministering the Port State Control program, AMSA sets target inspection
levelsfor “eligible” foreign ships visiting Australian ports to identify those presenting
a higher degree of risk in relation to safety and environment pollution. An “eligible”
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ship is one that has not been inspected by AMSA during the last six months (three
months for a passenger ship or atanker over fifteen years old) immediately
proceeding the date of arrival at aport. AMSA also conducts a Flag State inspection
program on Australian flag ships when they are in Australian ports along the same
lines as Port State Control on foreign flag vessels.

27.12 The targeting system sets a minimum inspection level based on the type of
ship and itsage. A minimum inspection level of 85% is set for eligible tankers and
bulk carriers over 16 years old, and al eligible passenger ships, and any type of ship
on itsfirst visit to Australiawhere no data is available to establish its target category.
All other tankers and bulk carriers and eligible vessels over 10 years old have a
minimum inspection level of 50% and for all other eligible vessels, the target is 15%.

27.13 AMSA isrefining its targeting processes through the development of a Ship
Inspection Decision Support System (SIDSS), aimed at improving the risk assessment
of each ship. This system will take into account a wider range of factors including:
the ship’sflag, classification society, age, type of ship and its previous inspection
performance record. Other factors also will be considered if relevant and if sufficient
datais available, such asthe history of particular shipowners, operators and charterers
in relation to ship quality.

27.14 SIDSSwill enhance AMSA’s ability to monitor and assess the quality of ships
visiting Australian ports and allow resources to be directed to the inspection of ships
assessed as being in the higher risk categories. The system currently takes into
account ship inspection data from New Zealand. Information on ship inspectionsin
other countriesin the region is being progressively added to the AMSA ship
inspection database, in line with Australia s undertakings as a party to the Asia-
Pacific and Indian Ocean Memoranda of Understanding on Port State Control.

27.15 AMSA also monitors the operation of tankersin Australian waters under its
Tanker Safety Surveillance Program developed after consultation with the major
shipping and oil industry interests. The program applies to tankers carrying crude oil
or petroleum products, gas carriers and chemical tankers. The primary objective isto
reduce the risk of pollution and fire, particularly during loading and unloading
operations. This program also targets ships on the basis of ship type and its trade.
Crude carriers and refined products tankers engaged in the international trade are
inspected at their first port of loading or discharge on each visit to Australia. Tankers
engaged in the Australian coastal trade are inspected about every three months.

27.16 AMSA isin the process of harmonising its Port State Control, Tanker
Surveillance, and Flag State inspection programs into a single inspection program,
with al ships being subjected to the same targeting and risk management decisions
for inspection. Specialist ships (for example passenger ships and tankers) would be
subject to additional inspection procedures specific to the risks they pose.

Appointment and Power s of Officials

27.17 Section 190 of the Navigation Act 1912 provides for the appointment by
AMSA of surveyors and lists the various types of skills required of such appointees.
Section 190AA alows a surveyor to inspect a ship at any reasonable time and require
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the master or any officer to produce certificates or other documents relating to the
ship.

27.18 Surveyors aso may be appointed as inspectors under the Protection of the Sea
(Prevention of Pollution from Ships) Act 1983 to inspect ships to ascertain compliance
with that Act or, in the case of aforeign flag vessel, with the requirements of the
MARPOL convention.

27.19 AMSA hasthe power under section 210 to order the detention of aship that is
unseaworthy or substandard. Section 207 defines a seaworthy ship as being “in afit
state as to the condition of its hull and equipment, boilers and machinery, stowage of
ballast or cargo, number and qualifications of crew including officers and in every
respect, to encounter the ordinary perils of the voyage then entered upon” and it is
not overloaded. A substandard ship may be seaworthy but conditions on board are
clearly hazardous to safety or health.

27.20 Section 192A of the Navigation Act 1912 provides that where a ship not
registered in Australiais detained then AMSA should forthwith advise in writing the
consul for the country where it is considered unseaworthy or substandard. This
reflects the general principle that the flag state is primarily responsible for regulating
the standards of a ship and should take necessary actions to ensure any deficiencies
are addressed. A decision to detain a ship may be based upon a major deficiency that
renders the ship unfit for its intended voyage or the cumulative effect of a number of
deficiencies.

27.21 AMSA surveyors carry out inspections of ships, including foreign ships
visiting Australian ports, to ensure they are seaworthy, do not pose a pollution risk,
provide a safe and healthy work environment and comply with relevant international
regulations. The surveyors are trained and conduct inspections in accordance with
national and international guidelines. Surveyors are guided by “Instructions to
Surveyors’ based on regulations promulgated by the International Maritime
Organization and the International Labour Organisation.

27.22 There are anumber of search and entry powers within the Navigation Act
1912 and Marine Orders which may not strictly comply with the contemporary
Commonwealth’s Criminal Law Policy on Entry, Search and Seizure.”** The policy
provides that Commonwealth legislation should only authorise entry into premises
with the occupier’ s consent, under warrant or under emergency circumstances. Search
and entry of conveyances is an exception. Obtaining a warrant prior to entry to a
vessel isimpractical due to the inherent mobility of a ship.

27.23 Most entry and search provisions in the Navigation Act 1912 conform to the
exception provisions of the policy in that they do not require awarrant to enter and
search avessel. Other requirements concerning proof of identity on entry do not
comply with the Criminal Law Policy. The policy requires that an authorised officer
should be in possession of an identity card, incorporating a photograph, issued for that
purpose. . It should be an offence for an officer to fail to return the card on ceasing to
be an authorised officer. Section 413(b) of the Act provides for the Minister to
authorise any person to enter and inspect any premises, which would include

204 gybmission No. 44
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company offices and other shore based facilities. There is no requirement for the
person seeking entry to obtain awarrant or the consent of the owner of the premises,
and this should be brought into line with the policy.

Offences and Penalties

27.24 The Navigation Act 1912 and Marine Orders provide for a wide range of
offences and significant penalties. A large proportion of offences relate to very similar
matters and bear similar penalties, for example various provisions dealing with a ship
not having arange of specified certificates. It is intended that these provisions should
be rationalised and grouped around more general performance based requirements.
Other recommendations of the review will require offence provisions of the Act to be
revised to repeal redundant matters and to reflect the relevant directions outlined in
this paper.

27.25 Many of the offence provisions do not reflect contemporary approaches to
legidlative drafting of such matters. Offence provisions should now be redrafted in
the style required under the Criminal Code. For example, an offence of strict liability
will need to specify that it is one of strict liability.

27.26 Many of the offences are drafted in away that leavesit to a court to determine
the relevant fault element, such as ss206H, 206S to 206V and 208. It is desirable that
this uncertainty be removed, either by drafting offences to apply the default elements
of the Criminal Code or specifying alternative fault elements.

27.27 All offences involving monetary penalties should be framed in terms of
penalty units consistent with current Commonwealth criminal law policy. Section
4AA of the Crimes Act 1914 currently provides that one penalty unit equals $110 for
an individual, which trandates to $550 for a body corporate. Expressing penaltiesin
penalty units ensures that relativities across penalties can be maintained over time
without the need for constant legislative amendments.

27.28 Section 4B(2) of the Crimes Act 1914 provides that where aterm of
imprisonment is specified, an equivalent to monetary penalties can be calculated by
the ratio of 5 penalty units for each month of imprisonment. Commonwealth criminal
law policy indicates that the minimum term considered for imprisonment should be 6
months. Presently, penaltiesin the Navigation Act 1912 do not meet these criteria,
with significantly lower monetary equivalents to the prescribed maximum terms of
imprisonment.

27.29 While traditional sanctions of penalties and prosecutions are essential to
support enforcement of legidation if required, they often are not the most effective
way to deal with non-compliance. Additional measures are desirable to broaden the
suite of responses to non-compliance, depending on the severity of the problem.

27.30 Many regulatory systems reflect the imperfections of the real world where
complete compliance is not and never will be achieved. The Office of Regulation
Review noted“® that rigid enforcement of performance and prescriptive standards is
unlikely to achieve optimum safety-cost efficiency outcomes, and that there is a need

%5 ORR (1994) Compliance with the road transport law
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for some discretion in enforcement to achieve optimum outcomes. Traditional
deterrence systems (risk related inspection and fines) were considered to provide a
means of achieving this goal if applied intelligently. Exclusionary standards (eg
suspension or revocation of a licence to operate) are suitable for some offences, but
may provide inappropriate disincentives for repeated low level breaches of some
standards. The ORR also indicated it is desirable to coordinate regulations and
penalties to provide appropriate signals about relative costs and risks of different
actions.

27.31 The Act presently makes no provision for AMSA to issue infringement notices
for minor defects or technical breaches of the law. AMSA’s enforcement options are
either to detain a ship, suspend a certificate or licence, or to prosecute breachesin the
courts. These actions are relatively severe responses. In keeping with the principles
of developing a safety culture, it is desirable that AMSA can bring minor deficiencies
and unsafe practices to the attention of ship operators and crews, and work with them
to remedy elements that might weaken the safety management system. This should
involve a graduated range of responses, rather than relying solely on “heavy handed”
prosecutions or detentions.

27.32 Another mechanism that may encourage compliance, where a breach is minor,
non-critical or relates to an outcomes-based requirement, could be “enforceable
voluntary undertakings’. This mechanism would enable the relevant authority to
address breaches of regulations by accepting binding undertakings from individuals or
organisations, similar to those contained in the Trade Practices Act 1974. If
undertakings are offered and given they would be capable of enforcement through the
courts as breaches of undertakings rather than breaches of particular regulations.
Courts would be empowered to make arange of orders against the individual or
organisation, including that the undertaking be complied with or an amount of money
be paid to the Commonwealth. Failure to comply would be a contempt of court. This
mechanism is being proposed for inclusion in the Civil Aviation Act 1988. Experience
in the ACCC and ASIC with enforceable voluntary undertakings is that they provide
an effective means of changing culture and that the compliance rate is very high.”®

27.33 The enforceable voluntary undertaking is generally only effective for
Australian based operators, whereas most of Australia’ s compliance problems relate
to foreign ships. Nevertheless, it offers another potential approach to encouraging
compliance and acceptance of responsibility in some cases, particularly in relation to
ISM and OH& S systems. It would be a complement to other compliance and
enforcement mechanisms that would enable a wider range of responses to breaches.

27.34 1t would also be desirable for AMSA to have the option of issuing summary
penalty notices for some offences which may be more serious but there is no dispute
about the offence. An example might be a watch keeper asleep on duty, leading to a
minor grounding or similar incident. This option would provide greater flexibility,
quick responses to negligence or blatant mistakes, and reduce high court costs and
lengthy delays in bringing prosecutions.

27.35 For the more serious breaches, however, detention of a ship until deficiencies
arerectified has proven to be a very effective mechanism to encourage a ship

206 Communication from AMSA Secretariat 5 June 2000
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operator/owner to respond to deficiencies. The sanction isimmediate and obvious, in
terms of the direct costs to an operator of having aship held idle. Thereis aso the
impact on the reputation of the ship operator in seeking new contracts for the ship, as
information on detained vessels is now more widely shared among world safety
administrations, charterers and cargo consignors.

Courts and Review

27.36 Part IXA of the Act provides for administrative review of decisions by the
Administrative Appeals Tribunal (AAT). Matters currently subject to review are
consistent with government guidelines for external review of decisions made under
discretionary powers. It would be appropriate to maintain consistent review
provisions for comparable decisions in any new legislation.

27.37 Part X of the Navigation Act 1912 provides for arange of procedural matters
for prosecutions and court proceedings relating to breaches of the Act. These
provisions are necessary to the efficient functioning of prosecutions and court
proceedings and should be retained in shipping law.

Recommendations

105. The legidation should continue to provide for the appointment of inspectors
and for powers of inspectors to:

@ undertake audits of a company’s safety management systems,

(b) stop, board, inspect and search a ship;

(©) muster the crew and ask questions; and

(d) require production of all relevant documentation and certificates.

106. Provisions for regulating the manner of performance of duties by an inspector
should be included in the legislation, consistent with Commonwealth criminal law
policy and including relevant procedures for search and entry to premises and
identification of authorised officers.

107. AMSA should continue to be enabled to delegate enforcement and inspection
powers to other bodies as appropriate.

108. Thelegidlation should provide for AMSA to:

@ issue defect notices or infringement notices for minor offences or deficiencies;

(b) issue summary penalty notices for clear and undisputed offences;

(©) accept binding undertakings from individuals and organisations;

(d) order detention of a ship until deficiencies that adversely affect the
seaworthiness of a ship are redressed, including where certificates are not all
present and valid;

(e order a ship to proceed to a port, or not enter a port or specified waters, or to
comply with specified requirements while in or near a port or specified waters,
where AMSA has reason to believe a ship is not compliant with the
regulations and it is necessary or expedient to ensure safety or to protect the
environment;
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) undertake investigations, reviews and reports where AMSA has reason to
believe that conditions aboard a ship may result in weakening of the ship’s
safety management system; and

(9) revoke, alter or suspend crew or ship certificates.

109.  Ship and company management should be held liable for fines or
imprisonment where a ship is unseaworthy or loss of life or serious personal injury are
adirect consequence of management failing to take responsibility for safety.

110. Other penalties should apply to the person who can be proven to have had the
requisite level of fault, including on-shore management and agents.

111. Where appropriate, there should be provision for monetary penalties to
continue for every day that the offence continues.

112. Offences and penaltiesin the legislation should be rationalised and the
amounts of penalties and equivalent terms of imprisonment should be revised
consistent with the Criminal Code and the Crimes Act 1914. Penalties for individuals
and bodies corporate should be separately specified and appropriate provision made
for external review of decisions.

113. Thelegidation should continue to provide for efficient legal proceedings and
administrative review of relevant decisions consistent with government guidelines for
external review.
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APPENDIX A.1

TERMS OF REFERENCE

The Navigation Act 1912, except for Part VI of the Act dealing with the coastal trade,
isreferred to areview team for evaluation and report by 1 July 2000. The review team
isto focus on those parts of the legislation that restrict competition or trading
opportunities, are anachronistic or redundant, or which impose costs or confer
benefits on business. Part V1 is excluded from the review as it has been the subject of
a separate review process.

The review team will:
identify the nature and magnitude of safety, environmental, economic and social
issues that the Navigation Act 1912 seeks to address,
clarify the objectives of the Act and their appropriateness in terms of objectives
for modern shipping regulation;
identify the nature and extent of restrictions on competition contained in the Act;
identify relevant alternatives to the Act including non-legidlative approaches;
analyse and, as far as practicable, quantify the benefits and costs and the overall
effects of the Act and the alternative approaches identified above;
identify the groups likely to be affected by the legislation and alternatives, list the
groups and individuals consulted and outline their views; and
make recommendations on preferred options for legislative or non-legidlative
measures to meet the identified objectives.

In assessing these matters and making recommendations, the review team will take
into account:

Australias rights, obligations and duties under the UN Convention on the Law of
the Sea and relevant conventions and resolutions of competent international
organisations,

the objective that regulation which restricts competition should be retained only if
the benefits to the community as a whole outweigh the costs and where the
objectives of the Act can only be achieved by restricting competition;

any relevant effects on safety, the environment, welfare and equity, occupational
health and safety, economic and regiona development, consumer interests, the
competitiveness of business and efficient resource allocation; and

the need to reduce where feasible compliance costs and the paperwork burden on
business, particularly small business.

In undertaking the review, the review team is to advertise nationally the fact of the
review, identify and seek submissions from interested parties likely to be affected by
the Act, consult with key interest groups and affected parties and prepare a report for
publication.

The review team will provide a progress report by 17 December 1999, with afinal
report to be presented by 1 July 2000. The review team will ensure that within 2
weeks of the report being finalised, it is forwarded to the Minister with a
recommendation that the report be forwarded to the Treasurer to satisfy competition
policy requirements.
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APPENDIX A.2

PERSONS OR ORGANISATIONSWHO MADE SUBMISSIONSTO THE
REVIEW

Sub Person or Organisation Date
No Received
1 Mr Aubrey Wise, Panama Maritime Documentation Services 28/9/99
2. Australian Transport Safety Bureau, Marine Incident Investigation Unit 30/9/99
3. American Bureau of Shipping, Sydney 7/10/99
4 International Association of Classification Societies Ltd 7/10/99
5 Northern Territory Department of Transport and Works 11/10/99
6 Mr Aubrey Wise, second submission 12/10/99
7 Teekay Shipping (Aust.) Pty Ltd 13/10/99
8 United Salvage Pty Ltd 13/10/99
9. Australian Chamber of Shipping 13/10/99
10. Dr Michad White, University of Queendand 14/10/99
11. Liner Shipping Services Ltd 14/10/99
12. Richard G. 15/10/99
13. Australian Shipping Federation 15/10/99
14. Apostleship of the Sea, Stella Maris Melbourne 15/10/99
15. National Director — Australia, StellaMaris 15/10/99
16. National Bulk Commodities Group & Minerals Council of Australia 15/10/99
(joint submission)

17. ASP Ship Management 19/10/99
18. Waterways Authority NSW 20/10/99
19. Maritime and Coastguard Agency, UK 20/10/99
20. Environment Austraia 21/10/99
21. Association of Australian Ports and Marine Authorities Inc. 21/10/99
22. Great Barrier Reef Marine Park Authority 22/10/99
23. McCullough Robertson Lawyers 26/10/99
24, Australian Federal Police 26/10/99
25. Commonwealth Department of Health and Aged Care 27/10/99
26. Maritime Safety Authority of New Zealand 1/11/99
27. Australian Quarantine and Inspection Service 3/11/99
28. Seafarers Safety, Rehabilitation and Compensation Authority 5/11/99
29. Missions for Seamen Brisbane 9/11/99
30. Australian Maritime College 9/11/99
31. Maritime Union of Australia 9/11/99
32. Environment Australia- second submission 10/11/99
33. Australian Customs Service 10/11/99
34. Cruising Down Under Inc. 12/11/99
35. BHP Services 12/11/99
36. Australian Petroleum Production and Exploration Association 12/11/99
37. Queensland Transport 16/11/99
38. Australian Mines and Minerals Association Inc 25/11/99
39. Department of Immigration and Multicultural Affairs 26/11/99
40. National Oil and Gas Safety Advisory Committee 1/12/99
41 Reef Pilots Association 13/12/99
42. Transport Canada 14/12/99
43. Department of Employment, Workplace Relations and Small Business 22/12/99

44, Attorney-Genera’ s Department 7/1/00
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CONSULTATIONS

Sub. No.

45,
46.
47.
48.
49.
50.
51.
52.
53.
54,
55.
56.
57.
58.
59.
60.
61.
62.
63.
64.
65.
66.
67.

68.
69.
70.
71.
72
73
74

Person or Organisation

TT Line Coy Pty Ltd

Australian Hydrographic Office

Aubrey Wise, Marine Consultant

Australian Institute of Marine and Power Engineers

Liner Shipping Services

Great Barrier Reef Marine Park Authority

Department of Agriculture, Fisheries and Forests Austraia
P& O Maritime Services

Australian Council of the Mission to Seafarers

UK Maritime and Coastguard Agency

Brambles Marine Group

BHP Transport and Logistics Pty Ltd

Australian Customs Service

Department of Health and Aged Care

Northern Territory Department of Transport and Works
Attorney-Genera’ s Department

Queensland Transport

National Marine Safety Committee

Australian Federal Police

Department of Industry Science and Resources

Victoria Department of Infrastructure

NSW Department of Transport

UK Secretary of State’s Representative, Maritime Salvage and
Intervention

Department of Defence, Defence Legal Office

Transport South Australia

Australian Petroleum Production and Exploration Association
TT Line

Seafarer’ s Safety, Rehabilitation and Compensation Authority
Heritage South Australia

Maritime Union of Australia

Date
Received
7/3/2000
21/3/2000
24/3/2000
30/3/2000
7/4/2000
19/4/2000
27/4/2000
28/4/2000
28/4/2000
28/4/2000
1/5/2000
2/5/2000
2/5/2000
2/5/2000
2/5/2000
3/5/2000
3/5/2000
3/5/2000
5/5/2000
5/5/2000
5/5/2000
8/5/2000
10/5/2000

11/5/2000
11/5/2000
15/5/2000
19/5/2000
24/5/2000
24/5/2000
29/5/2000
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APPENDIX A.3
DEVELOPMENT OF THE NAVIGATION ACT 1912

The Navigation Act 1912 hasits originsin 19" century British shipping legidation,
which it replaced in Australia following Federation. The British Merchant Shipping
Act 1854 and the subsequent Merchant Shipping Act 1894 embodied most of the then
British law affecting shipping. These laws covered arange of welfare and safety
measures appropriate to the times to address the generally poor working conditions of
seafarers at that time and a high loss rate of both ships and lives.

Matters covered in these British Acts included:
- Powers of officials to board, inspect premises and documents, inspect the ship’s
hull and machinery, summons persons, and investigate accidents;
Registration and tonnage measurement;
Employment and welfare of seamen, desertion, discipline and mutiny;
Safety and prevention of accidents, including lifesaving appliances and survey;
Offences by passengers and reporting of accidents or incidents,
Pilotage;
Lighthouses;
Wrecks and salvage;
Shipowners' liability;
Legal procedures;
Collision regulations;
Unseaworthiness and the power of detention;
Load lines
Carriage of dangerous goods.

Other than pilotage and lighthouses, the Navigation Act 1912 broadly continued these
provisions.

Shipping was considered a priority for regulation by the nascent Australian nation.
Drafting of the Navigation Act 1912 commenced in 1902 and the first Bill was
introduced in 1904, but was withdrawn and a Royal Commission was appointed to
examine the legislation. The report of the Royal Commission was delivered in 1906,
but the matter of Australian legislation was again delayed pending the outcome of an
Imperia Shipping Conference of Australia, New Zealand and the UK in London. The
conference discussed the substance of the proposed Act.

The conference resulted in agreement that Australia should have the right to regulate
its own coastal trade, and relevant provisions were included in the draft legislation.
Also included were provisions extending limited port state control functions over
foreign ships to include load lines, life saving equipment, carriage of grain and
defective equipment.

A redrafted Bill was again introduced in 1907 but lapsed. Further attempts were made
in 1908, 1910 and 1911 and the Bill was ultimately passed in 1912. It was then
referred to the King for Royal Assent, but by the time this had been granted war had
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broken out and, at the request of the British Government, the commencement of the
Act was postponed.

Accordingly, none of the Act came into force until after the First World War. The first
group of sections, including those dealing with coastal trade, welfare and employment
matters, came into effect in 1921. At the time of itsintroduction, there were two main
purposes of the legidation. The first was to provide seamen with protection from
unscrupulous employers who might seek to take advantage of seamen who were
illiterate and incapable of protecting themselves. The second was to implement safety
measures to halt the steep rise in the rate of shipping casualties.?’’

Shortly after proclamation, a number of owners operating intrastate ships tested the
validity of the manning and accommodation provisions and the High Court decided
that the provisions did not apply to vessels solely engaged in the domestic trade of a
State. In consequence the Government decided not to enforce the provisions of the
Act on any intra-state ships.?®

Another Royal Commission was conducted in 1924, to assess the effect of the Act on
trade, industry and development in Australia. The Commission examined some of the
reasons for introduction of the Act, viz the need to protect Australian coastal shipping
from unfair competition from foreign ships, to ensure a supply of merchant ships and
trained seamen in the event of war, and to secure communications and trade. The
Commission found that, despite the Act, an Australian Merchant Marine did not exist
and was unlikely to come into effect as aresult of the Act. It further found that the
operation of the Act tended to act against small ship operations in the interstate trades,
with negative effects on certain industries in the smaller States. The Commission
recommended repeal of Part VV1.*®® However, a minority report held that the causes of
trading difficulties were unrelated to the Act, and the only problem was
unsympathetic administration by senior officials.?™ In the event Part VI was retained.

Since its enactment, there have been over 70 laws making amendments to the Act,
around 50 of which have been in the last 20 years. Some of the most significant
amendments were:
Incorporation of international safety conventions for the first time in 1934
(SOLAS 1929 and Load Lines 1930);
A major revision in 1958, in which alarge number of redundant provisions,
including those that never entered into force, were repealed;
Fundamental changesin 1979 and 1980 to implement revised jurisdiction
arrangements under the Offshore Constitutional Settlement;
repeal of the 1931 British Commonwealth Merchant Shipping Agreement and
removal of references to and preferences for British ships and Commonwealth
countries,
implementation of arange of international conventions, including containers,
collisions, SOLAS 74/78, limitation of liability, and tonnage measurement;
introduction of ship movement reporting;

27 Commission of Inquiry into the Maritime Industry (1976)
208 parliament of the Commonwealth of Australia (1924), p2
29 ihid, p3.

210 | bid, p65.
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revised arrangements for ship manning and crew qualifications, requiring
regulations on these matters to be in the interests of safety or protection of the
marine environment;

removal of historic shipwrecks from the wreck and salvage provisions;

provision for the Minister to make Marine Orders as an alternative to regulations;
provision to gazette the Uniform Shipping Laws Code; and

provision for administrative review of decisions by the AAT rather than Courts of
Marine Enquiry.

Severa of these amendments reflected the Commonwealth’ s response to the findings
of the High Court in the seas and submerged lands case, as well asthe
recommendations of the 1976 review of the Commonwealth’s maritime legislation
(the Summers report).?**

A further series of legislative amendments was undertaken in the 1980s and early
19905, the key features of which included:
removal of pollution and civil liability matters from the Act and their inclusion in
separate legidation;
adoption of the 1989 Salvage Convention;
creation of the Australian Maritime Safety Authority (AMSA) as a statutory body,
under separate legislation, to administer the Act, other than the coastal trading
provisionsin Part VI, and devolution to the Authority of many of the decision and
rule making powers of the Act.

In 1997 the Shipping Reform Group recommended the introduction of company based
employment in the Australian shipping industry. Under company employment, the
terms and conditions applying to seafarers are a matter for negotiation between
employers and seafarers, with legislative backing provided under community wide
legidation. The Shipping Reform Group considered the positive outcomes from
company employment to be improved relations between employer and employees,
forging of enterprise cultures, more efficient introduction of quality management
systems and more effective planning of crew requirements.

A Bill to repeal awide range of matters relating to seafarer employment was
introduced in 1998. This Bill?*® seeks to repeal arange of mattersin the Navigation
Act 1912 that were considered to be inconsistent with general employment legislation
(the Workplace Relations Act 1996) and/or contrary to the concept of company based
employment. This followed the withdrawal of the Australian Maritime Safety
Authority from the pooled labour system, the Seafarers Engagement System?*
negotiations between the shipping industry and the unions for the transition to
company based employment for all seafarers from 1 July 1998. The principal matters
proposed for repeal in this Bill are:

provisions for engagement and discharge of seafarers from individual ships;

provisions for how wages are to be paid to seafarers;

, and

211 Commission of Inquiry into the Maritime Industry (1976)

212 ghipping Reform Group (1997), known as the Manser Report.

213 Navigation Amendment (Employment of Seafarers) Bill 1998

214 The Seafarers Engagement System was established under a schedule to the Maritime Industry
Seagoing Award which was removed in 1998. It was not a requirement of the Navigation Act 1912.
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an industry wide arrangement through the Marine Council for assessing the
suitability of individual seafarers for employment in the industry;
prohibitions on demanding or receiving fees for the supply of seamen;
prohibition on using the crew for handling cargo or ballast while in port;
sick leave entitlements; and

requirements for a prescribed form of articles of agreement.

On 8 March 2000, the Senate proposed wide ranging amendments to the Bill,
effectively removing all of the above provisions except those dealing with payment of
wages. At the time of preparing this report, the Government has not determined its
response to the proposed amendments.
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APPENDIX A4

MARINE ORDERS REVIEW CHECKLIST
In assessing Marine Orders, the following tests of essentiality will be applied:

Which objective(s) of the legislation does the Marine Order relate to?
What social, environmental or economic issue(s) does the Marine Order address?

Does the Marine Order impose a restriction on competition, if so what isthe
nature of that restriction, its costs/benefits and for which markets? Is it justified?

Isthe Marine Order highly prescriptive, or doesit alow flexibility on how the
intent of the Marine Order could be met, eg performance standards?

Isthe Marine Order applying an internationally agreed standard/code or does it go
beyond the international standard/code?

If there is no relevant international standard/code, or if the MO goes beyond an
international standard/code, what is the justification for this form of regulation (eg
agreement with industry or developed in consultation with the States for
consistency)?

Isthere or could there be an aternative industry based code of practice or other
mechanism? Why is this approach not used?

Can reporting requirements be reduced or rationalised with information required
for other purposes?
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Abbreviations

AAT
AMSA
ASF
ATC
ATSB
AUSSAR
COAG
COLREGS
COSOP
DEWRSB
DIMA
DISR
DTRS
EEZ
FPSO
GBRMPA
GPS

GT

HNS
IACS
IAP

ILO
IMDG
IMO

ISM

LLC
MARPOL

MCA
MIIU
MPG
MO
MODU
MUA
NBCG
nm
NMSC
NOGSAC
NSCV
OECD
OCS
ORR
P& |
PSLA
SOLAS
SSLA
STCW

SVP
UNCLOS
UsL

Administrative Appesals Tribunal

Australian Maritime Safety Authority

Australian Shipping Federation

Australian Transport Council

Australian Transport Safety Bureau

Australian Search and Rescue Centre

Council of Australian Governments

Convention on International Regulations for Preventing Collisions at Sea 1972
Committee on Safety in the Offshore Petroleum Industry
Department of Employment, Workplace Relations and Small Business
Department of Immigration and Multicultural Affairs
Department of Industry, Science and Resources
Department of Transport and Regional Services

Exclusive Economic Zone

Floating Production, Storage and Offloading (facility)
Great Barrier Reef Marine Park Authority

Globa Positioning System

Gross Tonnage

Hazardous and Noxious Substances

International Association of Classification Societies
Industry Advisory Panel

International Labour Organization

International Maritime Dangerous Goods Code
International Maritime Organization

International Safety Management Code for the Safe Operation of Ships and for
Pollution Prevention

International Convention on Load Lines 1966

International Convention for the Prevention of Pollution from Ships 1973 and
Protocol of 1978

Minerals Council of Australia

Marine Incident Investigation Unit

Marine and Ports Group

Marine Order

Mobile Offshore Drilling Unit

Maritime Union of Australia

National Bulk Commaodities Group

nautical mile

National Marine Safety Committee

National QOil and Gas Safety Advisory Committee

National Standards for Commercial Vessels (draft)
Organisation for Economic Cooperation and Devel opment
Offshore Constitutional Settlement 1979

Office of Regulation Review

Protection and Indemnity (Club)

Petroleum (Submerged Lands) Act 1967

International Convention for the Safety of Life at Sea 1974
Seas and Submerged Lands Act 1973

International Convention on Standards of Training, Certification and Watchkeeping
for Seafarers 1978 and 1995 Revision

Single Voyage Permit

United Nations Convention on the Law of the Sea 1982
Uniform Shipping Laws (Code)
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