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Summary

1. | have made a decision not to release the documents subject to your request.

2. | have made a decision not to impose charges.

Authority to make this decision
3. I, Andrew Jaggers, Executive Director, Nation Building Infrastructure Investment am an officer
authorised by the Secretary of the Department of Infrastructure and Transport (the Department) to

make decisions about access to documents in the possession of the Department in accordance with
Section 23(1) of the FOI Act.

Background

4, On 13 September 2012 you made a request for access to documents in the possession of the
Department of Infrastructure and Transport (the Department). Your request sought access to:

“the East Coast Freight Network Strategy conducted by Deloitte Touche Tohmatsu and/or others.”

Documents subject to this request

5 | have undertaken a search of the Department’s records and identified two (2) documents relevant

to your request, as set out above. The documents are listed in the schedule of documents at
Schedule 1.

Decision

6. I have made a decision not to release the documents subject to your request pursuant to section

47C (Deliberative processes) with the reasons for my decisions as follows.

Reasons for decision

7. In accordance with Section 26(1)(a) of the FOI Act, the findings on any material question of fact,
referring to the material on which those finding were based and the reasons for my decision to
refuse access to documents follow.

8. In making my decision, | had regard to Sections 3, 11 and 11A of the FOI Act which give the
Australian community a legally enforceable right to obtain access to information held by the
Government of the Commonwealth. | also considered the following provisions of the FOI Act
relevant to my decision:

e Section 47C (Deliberative processes)

9. A full extract of all provisions | have used to make my decision are provided in Schedule 2.

Deliberative process documents
Documents -1 and 2

10. | have decided to conditionally exempt documents 1 and 2 in their entirety pursuant to subsection
47C (1) of the FOI Act. Section 47C(1) provides an exemption for opinions, advice or
recommendations that have been obtained, prepared or recorded, or consultations or
deliberations that have taken place, in the course of, or for the purposes of, a deliberative process
of the agency or a minister.



11.

12.

13.

14.

15.

16.

17.

18.

19.

Documents 1 and 2comprise draft reports prepared by the Department of Infrastructure and
Transport, with inputs provided by Deloitte Touche Tohmatsu, on the east coast freight network.
The reports look at the major north-south road and rail links that currently exist between
Melbourne and Cairns. The reports aim to identify priority areas for potential future infrastructure
investment decisions.

The reports contain opinions, advice and/or recommendations that have been obtained, prepared
or recorded, or consultations and/or deliberations that have taken place, in the course of, or for the
purposes of, a deliberative process of the Department and the Minister. | have, therefore, decided
that the information is conditionally exempt in accordance with Section 47C.

After coming to the conclusion that the documents are conditionally exempt in accordance with
Section 47C, | considered the Public Interest Test (Section 11A(5)). | have considered whether
access to the documents would, on balance, be contrary to the public interest. Firstly, | considered
the following factors favouring access, specifically, that disclosure would:

(a) promote the objects of the FOI Act;

| have considered this factor, and agree that the objects of the Act should be promoted.

Secondly, | considered the following factors against disclosure, specifically, that disclosure could:

(a) reasonably be expected to prejudice the management function of an agency;

(b) reasonably be expected to prejudice an agency’s ability to obtain similar
information in the future.

(c) reasonably be expected to damage the ongoing and cooperative relationship that

exists between the commonwealth and various state governments

| am satisfied that the premature disclosure of the reports could reasonably be expected to
prejudice the management and functioning of the Department’s ongoing research and policy
programs by inhibiting the flow of similar information in the future as well as potentially
undermining the cooperative working partnerships that currently exist between the
Commonwealth and States. Various state governments were consulted in the preparation of these
reports and premature release of the reports could reasonably be expected to damage that
working relationship.

The documents contain deliberations, discussions, options and recommendations which have not
been fully considered or finalised by senior officials or the Minister.

Finally, | have weighed the factors to determine where the public interest lies. | have decided that
access to the documents, would, on balance, be contrary to the public interest. The provision of
information to the Commonwealth and the Ministers ability to consider the material prior to
release is a vital component to the successful operation of the Department’s functions, and the
factors favouring access are not overriding considerations in this instance.

Accordingly, | am satisfied that the documents are exempt under section 47C(1) and that disclosure
would be contrary to the public interest



Your rights of review

20.

21.

22

If you disagree with your FOI decision, you can ask for the decision to be reviewed. There are two
ways you can ask for review of a decision: internal review by the Department, and external review
by the Office of the Australian Information Commissioner (OAIC).

“You can ask the Department to review its decision in relation to access to documents. There is no

charge for internal review. You must apply within 30 days of being notified of the decision, unless
the Department extends the application time. You should contact the Department if you wish to
seek an extension. The Department must make a review decision within 30 days. If it does not do
so, its original decision is considered to be affirmed. The review will be carried out by a different
departmental officer, usually someone at a more senior level. You must apply in writing and you
can lodge your application in one of the following ways:

Post: FOI Coordinator

Department of Infrastructure and Transport

GPO Box 594

Canberra ACT 2601

Fax: +61 2 6247 1347

Email: FOI@infrastructure.gov.au

You can ask the OAIC to review the Department’s decision in relation to access to documents. The
Information Commissioner is an independent office holder who can review the decisions of
agencies and ministers under the FOI Act. The Information Commissioner also investigates
complaints about agency actions under the FOI Act. However, if you are complaining that the
Department’s decision is wrong, it will be treated as an application for a review. You do not need to
seek an internal review from the Department before seeking review by the Information
Commissioner. However, going through the Department’s internal review process gives the
Department the opportunity to reconsider its initial decision, and your needs may be met more
quickly without undergoing an external review process. The Information Commissioner’s review is
free. You must apply to the Information Commissioner within 60 days of being given notice of the
decision. You can ask the Information Commissioner for an extension of time to apply, and this may
be granted if the Information Commissioner considers it is reasonable in the circumstances.
You must apply in writing and you can lodge your application in one of the following ways:

Online: www.0oaic.gov.au

Post: GPO Box 2999

Canberra ACT 2601

Fax: +61 2 9284 9666

Email: enquiries@oaic.gov.au

In person: Level 3

25 National Circuit

Forrest, ACT; or at

Level 8, Piccadilly Tower

133 Castlereagh Street

Sydney, NSW
More information about Information Commissioner Reviews is available from

http://www.oaic.gov.au/publications/FO| fact sheetl2 your review rights.html.




Contacts

23. If you wish to discuss this FOI decision, please contact the Department’s FOI coordinator on
(02) 6274 7844 or via email at foi@infrastructure.gov.au

Aridrew Jaggers
Executive Director
Nation Building — Infrastructure Investment

3 October 2012
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R4 Australian Government FOI
%

Department of Infrastructure and Transport Schedule 2

Schedule of relevant provisions in the FOI Act

3 Objects—general

(1) The objects of this Act are to give the Australian community access to information held by the
Government of the Commonwealth or the Government of Norfolk Island, by:

(a) requiring agencies to publish the information; and
(b) providing for a right of access to documents.

(2) The Parliament intends, by these objects, to promote Australia’s representative democracy by
contributing towards the following: .
(a) increasing public participation in Government processes, with a view to promoting
better-informed decision-making; ‘
(b) increasing scrutiny, discussion, comment and review of the Government’s activities.

(3) The Parliament also intends, by these objects, to increase recognition that information held by
the Government is to be managed for public purposes, and is a national resource.

(4) The Parliament also intends that functions and powers given by this Act are to be perforrhed
and exercised, as far as possible, to facilitate and promote public access to information,
promptly and at the lowest reasonable cost.

11 Right of access

(1) Subject to this Act, every person has a legally enforceable right to obtain access in accordance
with this Act to:
(a) a document of an agency, other than an exempt document; or
(b) an official document of a Minister, other than an exempt document.

(2) Subject to this Act, a person’s right of access is not affected by:
(a) any reasons the person gives for seeking access; or
(b) the agency’s or Minister’s belief as to what are his or her reasons for seeking access.

11A Access to documents on request

Scope

(1) This section applies if:
(a) arequestis made by a person, in accordance with subsection 15(2), to an agency or
Minister for access to:
(i) a document of the agency; or
(i) an official document of the Minister; and
(b) any charge that, under the regulations, is required to be paid before access is given has
been paid.

(2) This section applies subject to this Act.



(3)

(5)

(6)

Note: Other provisions of this Act are relevant to decisions about access to documents, for example the
following:

{a) section 12 (documents otherwise available);

(b) section 13 (documents in national institutions);

(c) section 15A (personnel records);

(d) section 22 (access to edited copies with exempt or irrelevant matter deleted).

Mandatory access—general rule

The agency or Minister must give the person access to the document in accordance with this
Act, subject to this section.

Exemptions and conditional exemptions

The agency or Minister is not required by this Act to give the person access to the document at
a particular time if, at that time, the document is an exempt document.

Note: Access may be given to an exempt document apart from under this Act, whether or not in response to a
request (see section 3A (objects—information or documents otherwise accessible)).

The agency or Minister must give the person access to the document if it is conditionally
exempt at a particular time unless (in the circumstances) access to the document at that time
would, on balance, be contrary to the public interest.

Note 1: Division 3 of Part IV provides for when a document is conditionally exempt.

Note 2: A conditionally exempt document is an exempt document if access to the document would, on balance,
be contrary to the public interest (see section 31B (exempt documents for the purposes of Part IV)).

Note 3: Section 11B deals with when it is contrary to the public interest to give a person access to the
document.

Despite subsection (5), the agency or Minister is not required to give access to the document
at a particular time if, at that time, the document is both:

(a) a conditionally exempt document; and
(b) an exempt document:
(i) under Division 2 of Part IV (exemptions); or

(i) within the meaning of paragraph (b) or (c) of the definition of exempt document in
subsection 4({1).

23 Decisions to be made by authorised persons

(1)

Subject to subsection (2), a decision in respect of a request made to an agency may be made,
on behalf of the agency, by the responsible Minister or the principal officer of the agency or,
subject to the regulations, by an officer of the agency acting within the scope of authority
exercisable by him or her in accordance with arrangements approved by the responsible
Minister or the principal officer of the agency.

A decision in respect of a request made to a court, or made to a tribunal, authority or body
that is specified in Schedule 1, may be made on behalf of that court, tribunal, authority or body
by the principal officer of that court, tribunal, authority or body or, subject to the regulations,
by an officer of that court, tribunal, authority or body acting within the scope of authority
exercisable by him or her in accordance with arrangements approved by the principal officer of
that court, tribunal, authority or body.



26 Reasons and other particulars of decisions to be given

(1) Where, in relation to a request, a decision is made relating to a refusal to grant accessto a
document in accordance with the request or deferring provision of access to a document, the
decision-maker shall cause the applicant to be given notice in writing of the decision, and the
notice shall:

(a) state the findings on any material questions of fact, referring to the material on which
those findings were based, and state the reasons for the decision; and

(aa) in the case of a decision to refuse to give access to a conditionally exempt document—
include in those reasons the public interest factors taken into account in making the
decision; and

Note:  Access must generally be given to a conditionally exempt document unless it would be contrary to
the public interest (see section 11A).

(b) where the decision relates to a document of an agency, state the name and designation
of the person giving the decision; and

(c) give to the applicant appropriate information concerning:
(i) his or her rights with respect to review of the decision;

(i) his or her rights to make a complaint to the Information Commissioner in relation to
the decision; and

(iii} the procedure for the exercise of the rights referred to in subparagraphs (i) and (ii);

including (where applicable) particulars of the manner in which an application for
internal review (Part VI) and IC review (Part VII) may be made.

(1A) Section 13 of the Administrative Decisions (Judicial Review) Act 1977 does not applytoa
decision referred to in subsection (1).

(2) A notice under this section is not required to contain any matter that is of such a nature that
its inclusion in a document of an agency would cause that document to be an exempt
document. ‘

(see section 11A).

47C Public interest conditional exemptions—deliberative processes
General rule
(1) A document is conditionally exempt if its disclosure under this Act would disclose matter
(deliberative matter) in the nature of, or relating to, opinion, advice or recommendation obtained,
prepared or recorded, or consultation or deliberation that has taken place, in the course of, or for
the purposes of, the deliberative processes involved in the functions of an agency or Minister or of
the Government of the Commonwealth.
Exceptions

(2) Deliberative matter does not include either of the following:

(a) operational information (see section 8A);
(b) purely factual material.

Note: An agency must publish its operational information (see section 8).

(3) This section does not apply to any of the following:



(a) reports (including reports concerning the results of studies, surveys or tests) of scientific
or technical experts, whether employed within an agency or not, including reports
expressing the opinions of such experts on scientific or technical matters:

(b) reports of a body or organisation, prescribed by the regulations, that is established
within an agency; '

(c) the record of, or a formal statement of the reasons for, a final decision given in the
exercise of a power or of an adjudicative function.

Note: Access must generally be given to a conditionally exempt document unless it would be contrary to the public
interest (see section 11A).

10
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Summary

‘I have made a decision to release the documents subject to your request in part.

Authority to make this decision

2.

|, Andrew Jaggers, Executive Director, Nation Building = Infrastructure Investment, am an officer
authorised by the Secretary of the Department of Infrastructure and Transport (the Department} to
make decisions about access to documents in the possession of the Department in accordance with
Section 23(1) of the Freedom of Information Act 1982 (the FOI Act).

Background

3.

On 25 October 2012 you made a revised request for access to documents in the possession of the
Department. Your request sought access to documents relating to the Sydney Intermodal Terminal
Alliance. We note that parts of this request have been transferred to the Department of Finance -
and Deregulation {DFD} as the subject matter of some of the documents sought is more closely
aligned with functions and roles carried out by that Department and you have been advised of this
previously.

On 23 November 2012, the Department provided you with an estimate of a charge of $5419.52.

On 29 November 2012, you agreed to pay the charge, and paid the amount in full.

Documents subject to this request

6. The Department has undertaken a search of its records and has identified 27 documents that fall
within the scope of your request, as set out above.

7. The documents subject to your request are listed in the schedule of documents at Schedule 1.

Decision

8. I have made a decision to release the documents subject to your request in part.

I have decided to grant access in full to the following documents:
» Documents 8, 16, 19 and 20

| have decided to grant access to the following documents in part:
¢ Documents 1-7, 9-15, 17-18 and 21-24

| have decided to refuse access to the following documents:
= Document 25,26 and 27

Reasons for decision

10.

In accordance with Section 26(1){a} of the FOI Act, the findings on any material question of fact,
referring to the material on which those finding were based and the reasons for my decision to
grant partial access to documents foliow.

In making my decision, | had regard to Sections 3, 11 and 11A of the FO! Act which give the
Australian community a legally enforceable right to obtain access to information held by the



11.

Government of the Commonwealth. | also considered the following provision of the FOI Act
relevant to my decision:

e Section 34 (Cabinet documents)

e Section 42 (Legal Professionai Privilege)

s Section 47C (Deliberative processes)

e Section 47F (Personal privacy)

A full extract of all provisions | used to make my decision are provided in Schedule 2.

Statement of reasons

Section 34 - Cabinet Documents
Documents 13, 14, 26 and 27

12,

13.

14,

15.

| have decided to exempt documents 13 and 14 in part and documents 26 and 27 in full Subject to
section 34 of the FOI Act.

Section 34(1)(a} provides that a document is exempt if it has been submitted to Cabinet or was
proposed to be submitted to Cabinet and it was brought into existence for the dominant purpose
of consideration by Cabinet. Document27 was a report which was prepared for submission to
Cabinet and is therefore exempt pursuant to section 34(1)(a) of the FOI Act. Further, document 26
is a copy of a Cabinet submission and therefore | consider it appropriately exempt pursuant to
section 34(1)(a).

Section 34(1){c) further exempts documents that were brought into existence for the dominant
purpose of briefing a Minister on a document to which paragraph (a) applies. Documents 13 and
14 contain information in the form of briefing material used to brief the Minister regarding Cabinet
issues and therefore | am satisfied that the documents are exempt under this section.

The Department has sought advice from the Department of Premier and Cabinet (PM&C) on each
document which falls under section 34 of the FOI Act.

Section 42 - Legal Professional Privilege
Documents 4, 12, 21, 22 and 24

16.

17.

Section 42 provides that a document is an exempt document if it is of such a nature that it would
be privileged from production in legal proceedings on the grounds of legal professional privilege.

| have decided that parts of documents 4, 12, 21, 22 and 24 contain information that is subject to
legal professional privilege. The documents either comprise of legal advice or contain references to
confidential legal advice sought by the Australian Government from an independent and external
legal advisor. This information is not publically available and | am satisfied that it would be
unreasonable to disclose this information.

Section 47C - Deliberative process documents
Documents 4, 5, 6 and 12

18.

| have decided to exempt parts of documents 4, 5, 6 and 12 in part pursuant to subsection 47C (1)
of the FOI Act. Section 47C(1) provides that a documents is conditionally exempt if its disclosure
would disclose opinions, advice or recommendations that have been obtained, prepared or
recorded, or consultations or deliberations that have taken place, in the course of, or for the
purposes of, a deliberative process of the agency or a Minister.



19.

The documents in issue contain correspondence in the form of emails, briefs and papers prepared
by the Department regarding the Moorebank project. The correspondence discusses and
summarises negotiations that were undertaken by the Department of Defence and the Sydney
Intermodal Terminal Alliance (SIMTA). The documents further outline possible strategies and plans
for the implementation of the Moorebank Intermodal Terminal, which will be the subject of a
future competitive tender process. As the documents contain advice that was obtained, prepared
or recorded, in the course of, or for the purposes of, a deliberative process of the Department and
the Minister | have, therefore, decided that the information is conditionally exempt in accordance
with Section 47C.

Public Interest Test

20.

21.

22.

23.

24,

25.

After coming to the conclusion that the document is conditionally exempt in accordance with
Section 47C, | considered the Public Interest Test (Section 11A(5}). | have considered whether
access to the document would, on balance, be contrary to the public interest. Firstly, | considered
the following factors favouring access, specifically, that disclosure would:

(a) promote the objects of the FOI Act;

I have considered this factor, and agree that the objects of the Act should be promoted.

Secondly, | considered the following factors against disclosure, specifically, that disclosure could:

(a) reasonably be expected to prejudice the management and functions of an agency;

(b) reasonably be expected to prejudice an agency’s ability to obtain similar
information in the future.

(c) reasonably be expected to damage the ongoing and cooperative relationship that

exists between Commonwealth agencies involved in ongoing projects; and
(d) could reasonably be expected to prejudice the competitive commercial activities of
an agency

| am satisfied that the disclosure of the document could reasonably be expected to prejudice the
agency’s ability to obtain similar information in the future. The documents in issue include internal
briefing documents used by the Department to brief senior executive on the progress of
negotiations regarding the Moorebank project. | consider that if the information contained in the
documents were to be released officers from other Commonwealth agencies may be unwilling to
provide information to this Department in relation to future joint projects if they believe that such
information will be made publically available. Further, if the documents were to be released |
consider that the current cooperative working relationship that exists between this Department
and various other Commonwealth agencies involved in the Moorebank project may be damaged.
This would have a negative impact on current and future projects undertaken at the Federal level.

Further, | consider that release of the information contained in these documents would or could
reasonably be expected to prejudice the commercial activities of this and other Commonwealth
agencies. If the information were to be released recommendations, advice and commercially-
sensitive information regarding the Mocrebank project would be made public and prejudice
ongoing negotiations and dealings with private enterprise, including a competitive tender process
to be undertaken to identify prospective project proponents.

Finally, | have weighed the factors to determine where the public interest lies. I have decided that
access to the documents, would, on balance, be contrary to the public interest. The provision of
information to the Commaonwealth and the Ministers ability to consider the material prior to
release is a vital component to the successful operation of the Department’s functions. Further a
cooperative relationship between this and other agencies is vital to ensure the ongoing success of

4



the Moorebank project as well as future Government projects. The factors favouring access are not
overriding considerations in this instance and accordingly, | am satisfied that the documents are
exempt under section 47C{1) and that disclosure would be contrary to the public interest

Section 47F - Personal Privacy

26.

27.

Section 47F{1) relevantly provides that a document is an exempt document if its disclosure under
the FOI Act would involve the unreasonable disclosure of personal information about any person
{including a deceased person). | have decided to not release mobile phone numbers and email

addresses of non-public servants and redactions have been to documents where these appeared.

| consider that disclosure of the personal contact information of external parties and/or mobile
phbne‘numbers may expose the individuals to public scrutiny, and could reasonably be expected to
deter the relevant individuals as well as others from providing information or raise issues with the
Government in the future. There is also a risk that if disclosed, personal contact details could be
subject to misuse or other dealings contrary to the wishes of the individual. | have weighed the
factors to determine where the public interest lies. | have decided that the documents contain
information which is exempt under Section 47F(1) and | am satisfied that the factors against
disclosure outweigh those in favour of access in relation to the personal information.

Section 22 - Irrelevant material
Documents 1-10, 13, 15, 17-18, 21-23 and 25

28.

29.

30.

I have exempted parts of documents 1-10, 13, 15, 17-18, 21-23 under Section 22 of the FOI Act.

Section 22 relevantly provides that if an agency decides that granting access to a document would
disclose information that would be exempt or reasonably be regarded as irrelevant to the request,
then, where it is reasonably practicable to provide a copy with deletions; such a copy should be
provided.

| have decided to apply Section 22 of the FOI Act to delete irrelevant material in respect of the
above documents, in order to facilitate the release of the remainder of those documents, as set out
in Schedule 1.

Your rights of review

31.

32,

If you disagree with this FOI decision, you can ask for the decision to be reviewed. There are two
ways you can ask for review of a decision: internal review by the Department, or external review by
the Office of the Australian Information Commissioner {QAIC).

You can ask the Department to review its decision in relation to access to documents. There is no
charge for internal review. You must apply within 30 days of being notified of the decision, unless
the Department extends the application time. You should contact the Department if you wish to
seek an extension. The Department must make a review decision within 30 days. If it does not do
50, its original decision is cansidered to be affirmed. The review will be carried out by a different
departmental officer, usually someone at a more senior level. You must apply in writing and.you
can lodge your application in one of the following ways:

Post: FOI Coordinator

Department of Infrastructure and Transport

GPO Box 594

Canberra ACT 2601

Fax: +61 2 6275 1347

Email: FOl@infrastructure.gov.au



33. You can ask the OAIC to review the Department’s decision in relation to access to documents. The
Information Commissioner is an independent office holder who can review the decisions of
agencies and Ministers under the FOI Act. The Information Commissioner also investigates
complaints about agency actions under the FOI Act. However, if you are complaining that the
Department’s decision is wrong, it will be treated as an application for a review. You do not need to
seek an internal review from the Department before seeking review by the Information
Commissioner. However, going through the Department’s internal review process gives the
Department the opportunity to reconsider its initial decision, and your needs may be met more
quickly without undergoing an external review process. The Information Commissioner’s review is
free. You must apply to the Information Commissioner within 60 days of being given notice of the
decision. You can ask the Information Commissioner for an extension of time to apply, and this may
be granted if the Information Commissioner considers it is reasonable in the circumstances.

You must apply in writing and you can lodge your application in one of the following ways:
Online: www.oaic.gov.au
Post: GPO Box 2989
Canberra ACT 2601
Fax: +61 2 9284 9666
Email: enquiries@oaic.gov.au
In person: Level 3
25 National Circuit
Forrest, ACT; or at
Level 8, Piccadilly Tower
133 Castlereagh Street
Sydney, NSW _
More information about Information Commissioner Reviews is available from
http://www.oaic.gov.au/publications/FOI fact sheetl? your review_rights.html.

Contacts

34, If you wish to discuss this decision, please contact the Department’s FOI Co-ordinator on
(02} 6274 7844 or email FOl@infrastructure.gov.au

nd aggers

Executive Director
Nation Building — Infrastructure Investment

24. January 2013
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FOI
Schedule 2

Schedule of relevant provisions in the FOI Act

3 Objects—general .

{1) The objects of this Act are to give the Australian community access to information held by the-
Government of the Commonwealth or the Government of Norfolk Island, by:

{a) requiring agencies to publish the information; and
{(b) providing for a right of access to documents.

(2} The Parliament intends, by these objects, to promote Australia’s representative democracy by
contributing towards the following:

(a) increasing public participation in Government processes, with a view to promoting
better-informed decision-making;

(b) increasing scrutiny, discussion, comment and review of the Government’s activities.

{3) The Parliament also intends, by these objects, to increase recognition that information held by
the Government is to be managed for public purposes, and is a national resource.

{4) The Parliament also intends that functions and powers given by this Act are to be performed
and exercised, as far as possible, to facilitate and promote public access to information,
promptly and at the lowest reasonable cost.

11 Right of access

{1) Subject to this Act, every person has a legally enforceable right to obtain access in accordance
with this Act to:

(a) adocument of an agency, other than an exempt document; or
{b) an official document of a Minister, other than an exempt document..

{2) Subject to this Act, a person’s right of access is not affected by:
{(a) any reasons the person gives for seeking access; or
(b) the agency’s or Minister's belief as to what are his or her reasons for seeking access.

11A Access to documents on request

Scope

(1) This section applies if:
{a) arequestis made by a person, in accordance with subsection 15(2), to an agency or
Minister for access to:
{i) a document of the agency; or
{ii} an official document of the Minister; and

{b) any charge that, under the regulations, is required to be paid before access is given has
been paid.

(2) This section applies subject to this Act.

10



Note: Other provisions of this Act are relevant to decisions about access to documents, for example the
following:

(a) section 12 (documents otherwise available);

(b} section 13 (documents in national institutions);

{c) section 15A (personnel records);

(d) section 22 (access to edited copies with exempt or irrelevant matter deleted).

Mandatory access—general rule

(3} The agency or Minister must give the person access to the document in accordance with this
Act, subject to this section.

Exemptions and conditional exemptions

(4) The agency or Minister is not required by this Act to give the person access to the document at
a particular time if, at that time, the document is an exempt document.

Note: Access may be given to an exempt document apart from under this Act, whether or not in response toa
request (see section 3A (objects—information or documents otherwise accessible}).

(5) The agency or Minister must give the person access to the document if it is conditionally
exempt at a particular time unless {in the circumstances} access to the document at that time
would, on balance, be contrary to the public interest.

Note1:  Division 3 of Part IV provides for when a document is conditionally exempt.

Note 2: A conditionally exempt document is an exempt document if access to the document would, on balance,
be contrary to the public interest {see section 31B (exempt documents for the purposes of Part [V)).

Note 3:  Section 11B deals with when it is contrary to the public interest to give a person access to the
document.

{6) Despite subsection (5), the agency or Minister is not required to give access to the document
at a particular time if, at that time, the document is both:

{a) a conditionally exempt document; and
(b) an exempt document:
{i) under Division 2 of Part IV (exemptions); or

(i) within the meaning of paragraph (b) or {c) of the definition of exempt document in
subsection 4(1).

22 Access to edited copies with exempt or irrelevant matter deleted

Scope

{1) This section appliés if:
(a) an agency or Minister decides:
{i) to refuse to give access to an exempt document; or

(ii) that to give access to a document would disclose information that would reasonably
be regarded as irrelevant to the request for access; and

(b) itis possible for the agency or Minister to prepare a copy (an edited copy) of the
document, modified by deletions, ensuring that:

(i} access to the edited copy would be required to be given under section 11A (access
to documents on request); and

(ii} the edited copy would not disclose any information that would reasonably be
regarded as irrelevant to the request; and

{c) itis reasonably practicable for the agency or Minister to prepare the edited copy, having
regard to:

(i) the nature and extent of the modification; and
(ii) the resources available to modify the document; and

11



{d) itis not apparent (from the request or from consultation with the applicant) that the
applicant would decline access to the edited copy.

Access to edited copy

(2) The agency or Minister must:
(a) prepare the edited copy as mentioned in paragraph (1){b); and
{b) give the applicant access to the edited copy.

Notice to applicant

(3) The agency or Minister must give the applicant notice in writing:
(a) that the edited copy has been prepared; and
(b) of the grounds for the deletions; and

(c) if any matter deleted is exempt matter—that the matter deleted is exempt matter
because of a specified provision of this Act.

{4) Section 26 (reasons for decision) does not apply to the decision to refuse access to the whole
document unless the applicant requests the agency or Minister to give the applicant a notice in
writing in accordance with that section.

23 Decisions to be made by authorised persons

{1) Subject to subsection (2), a decision in respect of a request made to an agency may be made,
on behalf of the agency, by the responsible Minister or the principal officer of the agency or,
subject to the regulations, by an officer of the agency acting within the scope of authority
exercisable by him or her in accordance with arrangements approved by the responsible
Minister or the principal officer of the agency. '

(2) A decision in respect of a request made to a court, or made to a tribunal, authority or body
that is specified in Schedule 1, may be made on behalf of that court, tribunal, authority or body.
by the principal officer of that court, tribunal, authority or body or, subject to the regulations,
by an officer of that court, tribunal, authority or body acting within the scope of authority
exercisable by him or her in accordance with arrangements approved by the principal officer of
that court, tribunal, authority or body.

26 Reasons and other particulars of decisions to be given

{1) Where, in relation to a request, a decision is made relating to a refusal to grant accessto a
document in accordance with the request or deferring provision of access to a document, the
decision-maker shall cause the applicant to be given notice in writing of the decision, and the
notice shall:

(a) state the findings on any material questions of fact, referring to the material on which
those findings were based, and state the reasons for the decision; and
{(aa) in the case of a decision to refuse to give access to a conditionally exempt document—

include in those reasons the public interest factors taken into account in making the
decision; and

Note:  Access must generally be given to a conditionally exempt document unless it would be contrary to
the public interest (see section 11A).

{b) where the decision relates to a document of an agency, state the name and designation
of the person giving the decision; and

(c) give to the applicant appropriate information concerning:
(i) his or her rights with respect to review of the decision;

12



(ii) his or her rights to make a complaint to the Information Commissioner in relation to
the decision; and

(iii) the procedure for the exercise of the rights referred to in subparagraphs (i) and (ii);

including (where applicable) particulars of the manner in which an application for
internal review (Part V!) and IC review {Part VII} may be made,

(1A} Section 13 of the Administrative Decisions (Judicial Review} Act 1977 does not apply to a
decision referred to in subsection (1).

(2} A notice under this section is not required to contain any matter that is of such a nature that
its inclusion in a document of an agency would cause that document to be an exempt
document.

{see section 11A).

public interest {see section 11A).

34 Cabinet documents

General rules

{1) Adocument is an exempt document if:
{a) both of the following are satisfied:

(i) it has been submitted to the Cabinet for its consideration, or is or was proposed by
a Minister to be so submitted;

(i) it was brought into existence for the dominant purpose of submission for
consideration by the Cabinet; or

{b) it is an official record of the Cabinet; or

{c) it was brought into existence for the dominant purpose of briefing a Minister on a
document to which paragraph (a} applies; or

(d) itis a draft of a document to which paragraph (a), (b} or (¢} applies.

(2) A document is an exempt document to the extent that it is a copy or part of, or contains an
extract from, a document to which subsection {1) applies.

(3) Adocument is an exempt document to the extent that it contains information the disclosure of
which would reveal a Cabinet deliberation or decision, unless the existence of the deliberation
or decision has been officially disclosed.

Exceptions

{(4) A documentis not an exempt document only because it is attached to a document to which
subsection (1}, (2) or (3) applies.
Note: However, the attachment itself may be an exempt document.

(5} A document by which a decision of the Cabinet is officially published is not an exempt
document.

(6) Information in a document to which subsection (1}, (2) or (3) applies is not exempt matter
because of this section if the information consists of purely factual material, unless:

(a) the disclosure of the information would reveal a Cabinet deliberation or decision; and
{b) the existence of the deliberation or decision has not been officially disclosed.

13



42 Documents subject to legal professional privilege

{1) Adocument is an exempt document if it is of such a nature that it would be privileged from
production in legal proceedings on the ground of legal professional privilege.

(2) Adocument is not an exempt document because of subsection (1) if the person entitled to claim
legal professional privilege in relation to the production of the document in legal proceedings
walves that claim.

(3) A document is not an exempt document under subsection (1) by reason only that:

(a) the document contains information that would (aJJart from this subsection) cause the
document to be exempt under subsection (1}; an

(b} the information is operational information of an agency
47C Public interest conditional exemptions—deliberative processes

General rule

(1) A document is conditionally exempt if its disclosure under this Act would disclose matter
{deliberative matter) in the nature of, or relating to, opinion, advice or recommendation
obtained, prepared or recorded, or consultation or deliberation that has taken place, in the
course of, or for the purposes of, the deliberative processes involved in the functions of:

{a) an agency; or

(b) a Minister; or

{c) the Government of the Commonwealth; or
{d) the Government of Norfolk Island.

Exceptions

(2} Deliberative matter does not include either of the following:
(a) operational information (see section 8A);
(b} purely factual material.

Note: An agency must publish its operational information {see section 8).

(3) This section does not apply to any of the following:

(a) reports (including reports concerning the results of studies, surveys or tests) of scientific
or technical experts, whether employed within an agency or not, including reports
expressing the opinions of such experts on scientific or technical matters;

(b) reports of a body or organisation, prescribed by the regulations, that is established
within an agency;

(c) the record of, or a formal statement of the reasons for, a final decision given in the
exercise of a power or of an adjudicative function.

Note: Access must generally be given to a conditionally exempt document unless it would be contrary to the
public interest (see section 11A).

47F Public interest conditional exemptions—personal privacy

(1} A document is conditionally exempt if its disclosure under this Act would involve the
unreasonable disclosure of personal information about any person (including a deceased person).

(2} Indetermining whether the disclosure of the document would involve the unreasonable
disclosure of personal information, an agency or Minister must have regard to the following

matters.

{(a) the extent to which the information is well known;

14



{b} whether the person to whom the information relates is known to be {or to have been)
associated with the matters dealt with in the document;

(c) the availability of the information from publicly accessible sources;
(d) any other matters that the agency or Minister considers relevant.

(3) Subject to subsection (5), subsection (1) does not have effect in relation to a request by a

person for access to a document by reason only of the inclusion in the document of matter relating
to that person.

Access given to qualified person instead
(4) Subsection (5} applies if:

(a) arequest is made to an agency or Minister for access to a document of the agency, or
an official document of the Minister, that contains information concerning the applicant,
being information that was provided by a qualified person acting in his or her capacity as a
qualified person; and

(b} it appears to the principal officer of the agency or to the Minister (as the case may be)
that the disclosure of the information to the applicant might be detrimental to the
applicant’s physical or mental health, or well-being.

(5) The principal officer or Minister may, if access to the document would otherwise be given to the
applicant, direct that access to the document, so far as it contains that information, is not to be
given to the applicant but is to be given instead to a qualified person who:

(a) carries on the same occupation, of a kind mentioned in the definition of qualified
person in subsection (7), as the first-mentioned qualified person; and

{b) is to be nominated by the applicant.

{(6) The powers and functions of the principal officer of an agency under this section may be
exercised by an officer of the agency acting within his or her scope of authority in accordance with
arrangements referred to in section 23.

(7) Inthis section:

qualified person means a person who carries on, and is entitled to carry on, an occupation that
involves the provision of care for the physical or mental health of people or for their well-being,
and, without limiting the generality of the foregoing, includes any of the following:

{a} a medical practitioner;
(b} a psychiatrist;

{c) a psychologist;

{(d} a counsellor;

(e) asocial worker.

Note: Access must generally be given to a conditionally exempt document unless it would be contrary
to the public interest (see section 11A).
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document 21

FOI

Statement of reasons made under the Freedom of Information Act 1982

Decision and reason for decision of John Doherty, Executive Director, Aviation and
Airports

Applicant:
Decision date: January 2013
FOI reference number: 13-13
Documents: Documents relating to the 2008 Canberra Airport Master Plan

Contents
SUITIMBIY cuvvrrraiierearisir et as s st ss st st sas s b st e s sanesmssressanaaane sass sanesubns srbevansararsates tesssassres smessassntessnssbsssmneant st essnersnesnes 2
Authority to make this deCISION ... e e sa bbb r s sessmereesessesasansen 2
BACKEIOUNG oottt et st s e e snsme st v sme e se e e e e b s S on e ratbatn e se e e asae e nb s e R Rt sant s eesammemanrenn 2
DOCUMENES SUBJECE 10 LIS FEGUEST ......vvreeveseeceactseeses e seserasessesereseeserasssesessesssessessssaseesssssesssssessemesmesseseessssnssessssses 2
[T oL T T o U OO RS S 2
ReASONS FOT QECISION ...ceevieeisrcirci i it v vre v e s e be e st sa s e sesean st e b b s s ae e peamesnearanmanressesaensensense 3
Statement Of REASONS ........cie ettt s r s e bbb b nina s 3
Your rights of FRVIBW ..t irm s e s e e b b e d s S ba b e e p s sa e s en gt et eean e ran s TR 5
CONTACES 1uriiiiiciiciiiiit e s e a0 e st e st e s e e e e e saasa e sa e e anto s barberabe R e bR AR e L0808 60k 050 ma smen et snsnsnamennan 6
Schedule 1: Schedule of dOCUMENTS ....ccociiirvicrrrrrer e e At r e e rane et ne e ran e n s 7
Schedule 2: Schedule of relevant provisions in the Freedom of Information Act 1982........... 10


tpowick
Typewritten Text
document 21


Summary
1. | have made a decision to release the documents subject to your request in part.

Authority to make this decision

2. I, John Doherty, Executive Director, Aviation and Airports, am an officer authorised by the Secretary
of the Department of Infrastructure and Transport (the Department) to make decisions about
access to documents in the possession of the Department in accordance with Section 23(1) of the
Freedom of Information Act 1982 (the FOI Act).

Background

3. On 23 October 2012 you made a request for access to documents in the possession of the
Department. Your request sought access to:

1. The record of @ meeting between the Department and Canberra Airport dated 8 December

2008, plus cover email,

2. Email from the Minister’s office to the Department requesting advice on release of Minister’s
letter dated 24 November 2008;

3. Email with notification letters to politicians dated 21 November 2008;

4. Questions and answers in respect of Canberra Airport draft Master Plan and cover email dated
19 November 2008;

5. Internal Departmental email (annotated) regarding Q&A 19 November 2008;

6. Assessment package including draft Canberra Airport Master Plan dated 18 November 2008;

7. Draft Statement of Reasons and Media release submitied by the Department to the Minister’s
Office in respect of Canberra Airport draft Master Plan dated 14 November 2008;

8. Draft Canberra Airport Master Plan compliance statements and documents, Annexures A to E;

9. Draft Canberra Airport Master Plan Master Plan Annexures F-H submissions;:

10. Draft Canberra Airport Master Plan Annex F-H submissions;

11. Supplementary brief to the Minister dated 20 November 2008; and,

12. Correspondence from Minister’s Office to the Department — revisions to draft media release and
cover email, dated 19 November 2008.

After discussions with your office on 24 October 2012 you agreed to remove part ten (10) of the request
as it was the same as part nine {9).

4, On 16 November 2012 the Department provided you with an estimate of a charge of $4,766.51.
5. On 28 November 2012 you agreed to pay the charge, and paid the amount in full.
Documents subject to this request

6. The Department has undertaken a search of its records and has identified 11 documents that fall
within the scope of your request, as set out above.

7. The documents subject to your request are listed in the schedule of documents at Schedule 1.
Decision
8. | have made a decision to release the documents subject to your request in part:

» | have decided to grant access in full to documents 3 and 4.



¢ | have decided to grant access in part to documents 1, 2, 6, 8, 9 and 12.
» | have decided to refuse access to documents 5, 7 and 11.

Reasons for decision

9, In accordance with Section 26(1)({a) of the FOI Act, the findings on any material question of fact,
referring to the material on which those findings wére based and the reasons for my decision to
grant partial access to documents follow.

10. In making my decision, | had regard to Sections 3, 11 and 11A of the FOI Act which give the
‘Australian community a legally enforceable right to obtain access to information held by the
Government of the Commonwealth. | also considered the following provisions of the FOI Act
relevant to my decision:

¢ Section 47C (Deliberative processes)
e Section 47F (Personal privacy)

11. A full extract of all provisions | used to make my decision are provided in Schedule 2.

12, We note that this request is similar in nature to an FOI request lodged by your client in 2008.
Although the 2008 FOI request was not as broad as the current request a humber of documents
were released to you in that request. Please note that in relation to parts 8 and 9 of your current
request (Canberra Airport Master Plan — Annexures A-E and Annexures F-H) the Department has
not considered any documents that were released to you as part of the previous request.

Statement of reasons

Section 47C - Deliberative process documents
Documents 1,2, 5,6, 7, 11 and 12

13. | have decided to exempt documents 1, 2, 6, and 12 in part and documents 5, 7 and 11 in their
entirety pursuant to Subsection 47C{1) of the FOI Act. This section provides a conditional
exemption for documents disclosing deliberative processes. A deliberative process relates to
documents that contain opinions, advice, deliberations, consultations or recommendations that
have been obtained, prepared or recorded and which are relevant to the functions of the

Department.

14. After coming to the conclusion that the documents are conditionally exempt in accordance with
Section 47C, | considered the Public Interest Test (Section 11A(5)). | have considered whether
access to the documents would, on balance, be contrary to the public interest. Firstly, | considered
the following factors favouring access, specifically, that disctosure would:

{a) promote the objects of the FOI Act; and
(b} inform debate on a matter of public importance.

15. Whilst | have considered these factors, and agree that the objects of the FOI Act should be
promoted, | am not satisfied that the release of the documents will significantly inform debate on a
matter of public importance, nor have any effect on the effective oversight of planning guidance for
airport developments. The documents were prepared for the deliberative purposes of the
Department in so far as they contain preliminary advice, recommendations and discussions which,
at the time they were created had not been fully considered by the Minister or senior officiais. In
some cases the documents are draft documents such as Media Releases and statements which
underwent significant amendment and changes and are not fully representative of the final
decision and outcome. Further material includes briefing material or correspondence between



16.

17.

18.

Ministerial advisors and senior officials that amount to preliminary views, opinions and
recommendations ¢n an Airport Master Plan which was not approved and has been superseded.

Secondly, | considered the following factors against disclosure, specifically, that disclosure could:

{a) reasonably be expected to prejudice the management function of an agency; and
{b) reasonably be expected to prejudice an agency’s ability to obtain similar
information in the future.

| am satisfied that the disclosure of the deliberative material would, or could reasonably be
expected to prejudice the management and functioning of the Department in respect of its role in
the assessment and approval of Airport Master Plans pursuant to the Airports Act 1996. The
documents in issue contain discussions and recommendations between the Department and
Ministerial advisors on a draft Airport Master Plan. These discussions were not made public and to
do so may undermine and constrain the ability of Departmental staff and advisors to provide
fulsome and frank advice and recommendations to the Minister now and into the future. Further if
these discussions and views were made public it may prejudice the flow of information from third
parties to the Commonwealth on future airport developments and Master Plan proposals.

Finally, | have weighed the factors to determine where the public interest lies. 1 have decided that
access to the documents would, on balance, be contrary to the public interest. The flow of
information to the Commonwealth as well as the ability of Departmental staff and advisors to fully
brief the Minister is a vital component to the successful operation of the Department’s functions,
and the factors favouring access are not overriding considerations in this instance. | am satisfied
that the factors against disclosure outweigh those in favour of access.

Personal Privacy
Documents 8 and 9 (Canberra Airport Master Plan annexures A-E and F-H)

19.

20.

21.

Section 47F(1) relevantly provides that a document is an exempt document if its disclosure under
the FOI Act would involve the unreasonable disclosure of personal information about any person
(including a deceased person). | have decided to not release the submissions at annexure F or the
late submissions which appear at annexure H.

Documents 8 and 9 comprise in excess of 100 submissions made to Canberra Airport as part of the
requirements of their [Canberra Airport] 2008 draft Master Plan. The submissions were made by
numerous community groups and individual members of the public regarding their views on the
Master Plan and potential expansion of Canberra Airport. The submissions contain the name,
address and in some, but not all cases, the relationship status and/or further contact details such as
phone numbers or email address of the individual(s) concerned. Both documents 8 and 9 also
contain a summary by way of a copy of each submission and an analysis of the considerations and
regard Canberra Airport had to these submissions {at Annexures £ and G) these annexures have
been provided in part.

During the course of processing this FOI request the Department attempted to contact the
individuals who lodged a submission and seek their view on release or not of the documents
concerned. Due to the passage of time since the submissions were lodged a large proportion of
individuals were not able to be contacted for comment. | consider that the release of this
information would be an unreasonable disclosure of personal information as the relevant
individuals supplied the information to a private organisation on the understanding that it would
not be made publicly available. | have therefore decided to release the comments and analysis the
Canberra Airport had to each submission but not the submissions.



22.

Disclosure of the information may expose the individuals to public scrutiny, and could reasonably
be expected to deter the relevant individuals as well as others from providing information to public
consultation or committees or raise issues with the Government in the future. There is also a risk
that if disclosed, personal contact details could be subject to misuse or other dealings contrary to
the wishes of the individual. Upon consultation some individuals did object to the information
being released as they were concerned that the views expressed in their submission would be
made public and this may interfere with their legitimate business and/or employment dealings. |
have weighed the factors to determine where the public interest lies. | have decided that the
documents contain information which is exempt under Section 47F(1) and | am satisfied that the
factors against disclosure outweigh those in favour of access in relation to the personal '
information. As noted above in paragraph 12 we understand that your client has previously been
provided with copies of some of the submissions and corresponding considerations in a previous
FOI request — as noted we have not considered this information again, however have provided a
copy of what was released previously for ease of reference.

Your rights of review

23.

24,

25.

If you disagree with this FOI decision, you can ask for the decision ta be reviewed. There are two
ways you can ask for review of a decision: internal review by the Department, or external review by
the Office of the Australian Information Commissioner (OAIC).

You can ask the Department to review its decision in relation to access to documents. There is no
charge for internal review. You must apply within 30 days of being notified of the decision, unless
the Department extends the application time. You should contact the Department if you wish to

seek an extension. The Department must make a review decision within 30 days. If it does not do

50, its original decision is considered to be affirmed. The review will be carried out by a different
Departmental officer, usually someone at a more senior level. You must apply in writing and you
can lodge your application in one of the following ways:

Post: FOI Coordinator

Department of Infrastructure and Transport

GPO Box 594

Canberra ACT 2601

Fax: +61 2 6275 1347

Email: FOl@infrastructure.gov.au

You can ask the QAIC to review the Department’s decision in relation to access to documents. The
Information Commissioner is an independent office holder who can review the decisions of
agencies and Ministers under the FOI Act. The Information Commissioner also investigates
complaints about agency actions under the FOI Act. However, if you are complaining that the
Department’s decision is wrong, it will be treated as an application for a review. You do not need to
seek an internal review from the Department before seeking review by the Information
Commissioner. However, going through the Department’s internal review process gives the
Department the opportunity to reconsider its initial decision, and your needs may be met more
quickly without undergoing an external review process. The Information Commissioner’s review is
free. You must apply to the Information Commissioner within 60 days of being given notice of the
decision. You can ask the Information Commissioner for an extension of time to apply, and this may
be granted if the Information Commissioner considers it is reasonable in the circumstances.
You must apply in writing and you can lodge your application in one of the following ways:

Online; www.oaic.gov.au

Post: GPO Box 2999

Canberra ACT 2601

Fax: +61 2 9284 9666

Email: enquiries@oaic.gov.au

In person: Level 3



25 National Circuit
Forrest, ACT;or at
Level 8, Piccadilly Tower
133 Castlereagh Street
Sydney, NSW
More information about Information Commissioner Reviews is available from

http://www.oaic.gov.au/publications/FQI fact sheetl? your review rights.html.

Contacts

26. If you wish to discuss this decision, please contact the Department’s FOI Co-ordinator on {02) 6274
7844 gor email FOl@infrastructure. gov.au
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B4 Australian Government FOI
* Department of Infrastructure and Transport Schedule 2

Schedule of relevant provisions in the FOI Act

3 Objects—general

(1) The objects of this Act are to give the Australian community access to information held by the
Government of the Commonwealth or the Government of Norfolk Island, by:

(a) requiring agencies to publish the information; and
{b) providing for a right of access to documents.

(2) The Parliament intends, by these objects, to promote Australia’s representative democracy by
contributing towards the following:

{a) increasing public participation in Government processes, with a view to promoting
better-informed decision-making;

(b) increasing scrutiny, discussion, comment and review of the Government’s activities.

(3} The Parliament also intends, by these objects, to increase recognition that information held by
the Government is to be managed for public purposes, and is a national resource.

{4) The Parliament also intends that functions and powers given by this Act are to be performed
and exercised, as far as possible, to facilitate and promote public access to information,
promptly and at the lowest reasonable cost.

11 Right of access

(1) Subject to this Act, every person has a legally enforceable right to obtain access in accordance
with this Act to:
(a) a document of an agency, other than an exempt document; or
(b) an official document of a Minister, other than an exempt document.

{2) Subject to this Act, a person’s right of access is not affected by:
{(a) any reasons the person gives for seeking access; or
{b) the agency’s or Minister’s belief as to what are his or her reasons for seeking access.

11A Access to documents on request

Scope

(1) This section applies if:
" (a) arequestis made by a person, in accordance with subsection 15(2), to an agency or
Minister for access to:
(i) a document of the agency; or
(i) an official document of the Minister; and
(b} any charge that, under the regulations, is required to be paid before access is given has
been paid.

(2) This section applies subject to this Act.

10



(3)

(4)

(5)

(6)

Note: Other provisions of this Act are relevant to decisions about access to documents, for example the
following: '

{a) section 12 {documents otherwise available);

{b) section 13 (documents in national institutions);

(c) section 15A (personnel records);

(d) section 22 (access to edited copies with exempt or irrelevant matter deleted).

Mandatory access—general rule

The agency or Minister must give the person access to the document in accordance with this
Act, subject to this section.

Exemptions and conditional exemptions

The agency or Minister is not required by this Act to give the person access to the document at
a particular time if, at that time, the document is an exempt document.

Note: Access may be given to an exempt document apart from under this Act, whether or not in response to a
request (see section 3A {objects—information or documents ctherwise accessible)).

The agency or Minister must give the person access to the document if it is conditionally
exempt at a particular time unless (in the circumstances) access to the document at that time
would, on balance, be contrary to the public interest.

Note 1:  Division 3 of Part IV provides for when a document is conditionally exempt.

Note2: A conditionally exempt document is an exempt document if access to the document would, on balance,
be contrary to the public interest (see section 31B (exempt documents for the purposes of Part V),

Note 3:  Section 11B deals with when it is contrary to the public interest to give a person access to the
document.

Despite subsection (5), the agency or Minister is not required to give access to the document
at a particular time if, at that time, the document is both:

(a) a conditionally exempt document; and
{b) an exempt document:
(i) under Division 2 of Part IV {exemptions); or
(i) within the meaning of paragraph (b} or (c) of the definition of exempt document in
subsection 4(1).

23 Decisions to be made by authorised persons

(1)

(2)

Subject to subsection (2), a decision in respect of a request made to an agency may be made,
on behalf of the agency, by the responsible Minister or the principal officer of the agency or,
subject to the regulations, by an officer of the agency acting within the scope of authority
exercisable by him or her in accordance with arrangements approved by the responsible
Minister or the principal officer of the agency.

A decision in respect of a request made to a court, or made to a tribunal, authority or body
that is specified in Schedule 1, may be made on behalf of that court, tribunal, authority or body
by the principal officer of that court, tribunal, authority or body or, subject to the regulations,
by an officer of that court, tribunal, authority or body acting within the scope of authority
exercisable by him or her in accordance with arrangements approved by the principal officer of
that court, tribunal, authority or body.

11



26 Reasons and other particulars of decisions to be given

(1) Where, in relation to a request, a decision is made relating to a refusal to grant access to a
document in accordance with the request or deferring provision of access to a document, the
decision-maker shall cause the applicant to be given notice in writing of the decision, and the
notice shall:

(a) state the findings on any material questions of fact, referring to the material on which
those findings were based, and state the reasons for the decision; and

{aa) in the case of a decision to refuse to give access to a conditionally exempt document—
include in those reasons the public interest factors taken into account in making the
decision; and

Note:  Access must generally be given to a conditionally exempt document unless it would be contrary to
the public interest {see section 11A).

{b} where the decision relates to a document of an agency, state the name and designation
of the person giving the decision; and
{c) give to the applicant appropriate information concerning:
(i) his or her rights with respect to review of the decision;
(i} his or her rights to make a complaint to the Information Commissioner in relation to
the decision; and
(iii} the procedure for the exercise of the rights referred to in subparagraphs (i} and {ii);

including (where applicable} particulars of the manner in which an application for
internal review (Part VI) and IC review (Part VII} may be made.

(1A) Section 13 of the Administrative Decisions fJudicial Review} Act 1977 does not apply to a
decision referred to in subsection (1).

{2) A notice under this section is not required to contain any matter that is of such a nature that
its inclusion in a document of an agency would cause that document to be an exempt
document.

{see section 11A).
47C Public interest conditional exemptions—deliberative processes

General rule

(1} A document is conditionally exempt if its disclosure under this Act would disclose matter
(deliberative matter) in the nature of, or relating to, opinion, advice or recommendation
obtained, prepared or recorded, or consultation or deliberation that has taken place, in the
course of, or for the purposes of, the deliberative processes involved in the functions of:

(a)} anagency; or

{b) a Minister; or

(c} the Government of the Commonwealth; or
(d) the Government of Norfolk Island.

Exceptions

(2} Deliberative matter does not include either of the following:
(a) operational information (see section 8A);
{b) purely factual material.

Note: An agency must publish its operational information (see section 8).

{3) This section does not apply to any of the following:

12



{a) reports (including reports concerning the results of studies, surveys or tests) of scientific
or technical experts, whether employed within an agency or not, including reports
expressing the opinions of such experts on scientific or technical matters;

(b) reports of a body or organisation, prescribed by the regulations, that is established
within an agency;

{c) the record of, or a formal statement of the reasons for, a final decision given in the
exercise of a power or of an adjudicative function,

Note: Access must generally be given to a conditionally exempt document unless it would be contrary to the
public interest {see section 11A).

47F Public interest conditional exemptions—personal privacy

(1) A document is conditionally exempt if its disclosure under this Act wouid involve the
unreasonable disclosure of personal information about any person (including a deceased person).

(2) In determining whether the disclosure of the document would involve the unreasonable
disclosure of personal information, an agency or Minister must have regard to-the following
matters:

(a) the extent to which the information is well known;

(b) whether the person to whom the information relates is known to be {or to have been)
associated with the matters dealt with in the document;

(c) the availability of the information from publicly accessible sources;
{d) any other matters that the agency or Minister considers relevant.
{3) Subject to subsection (5), subsection (1} does not have effect in relation to a request by a
person for access to a document by reason only of the inclusion in the document of matter relating
to that person.
Access given to qualified person instead
(4) Subsection (5) applies if:
(a) a request is made to an agency or Minister for access to a document of the agency, or
an official document of the Minister, that contains information concerning the applicant,
being information that was provided by a qualified person acting in his or her capacity as a
qualified person; and
(b} it appears to the principal officer of the agency or to the Minister (as the case may be)
that the disclosure of the information to the applicant might be detrimental to the
applicant’s physical or mental health, or well-being.
(5) The principal officer or Minister may, if access to the document would otherwise be given to the
applicant, direct that access to the document, so far as it contains that information, is not to be

given to the applicant but is to be given instead to a qualified person who:

(a) carries on the same occupation, of a kind mentioned in the definition of qualified
person in subsection {7), as the first-mentioned qualified person; and

13



(b) is to be nominated by the applicant.

(6) The powers and functions of the principal officer of an agency under this section may be
exercised by an officer of the agency acting within his or her scope of authority in accordance with
arrangements referred to in section 23.

(7) In this section:

qualified person means a person who carries on, and is entitled to carry on, an occupation that
involves the provision of care for the physical or mental health of people or for their well-being,
and, without limiting the generality of the foregoing, includes any of the following:

(a) a medical practitioner;
{b} a psychiatrist;

{c) a psychologist;

(d) a counsellor;

(e) a social worker.

Note: Access must generally be given to a conditionally exempt document unless it would be contrary
to the public interest {see section 11A).

14
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- Amnstralian Government FOI
X¢ Department of Infrastructure and Transport

Statement of reasons made under the Freedom of Information Act 1982

Decision and reasons for decision of Andrew Wilson, Deputy Secretary

Applicant:
Decision date: March 2013
FOI reference number: 13-21
Documents: Documents relating to the Gold Coast Airport Master Plan
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Summary

1.

I have made a decision to release the documents subject to your request in part.

Authority to make this decision

2.

I, Andrew Wilson, Deputy Secretary, am an officer authorised by the Secretary of the Department
of Infrastructure and Transport (the Department} to make decisions about access to documents in
the possession of the Department in accordance with Section 23(1) of the

Freedom of Information Act 1982 (the FOI Act).

Background

3

On 6 November 2012 you made a request for access to documents in the possession of the
Department. Your request sought access to:

all reports, recommendations or other documents prepared by the Department for the purpose of
briefing the Minister about the Gold Coast Airport Master Plan 2012;

all documents recording the Minister’s decision or reasons to approve the Gold Coast Airport Master
Plan 2012; and

(in relation to points 1 and 2, our client does not require any information already placed in the
public arena, such as ministerial or departmental media releases. }

all documents recording or relating to the decision by Ms Horrocks to refuse a statement of reasons
for the Minister’s decision to approve the Gold Coast Airport Master Plan 2012 to the Fingal Head
Community Association Inc.

{In responding to this request, our client does not require you to produce any unmarked copies of
correspondence between Ms Horrocks and EDO NSW.)

On 19 November 2012, the Department provided you with an estimate of a charge in the amount
of $458.01. ‘

On 7 December 2012, you sought internal review of the decision to impose a charge.

On 4 January 2013, the Department provided you with a decision to uphold the decision to impose
a charge, however, provided you with a reduced charge of $428.01.

On 9 January 2013, the Department was notified by the Office of the Australian Information
Commissioner (QAIC) that you had requested an Information Commissioner review of the decision
to impose a charge.

On 8 March 2013, the Department received a letter from you, enclosing a cheque for the amount
of $107.00 being for the deposit of charges associated with processing your request, You noted in
your letter that your client “considers it necessary, while maintaining its application for review of
the charges imposed with the OAIC and without prejudice to that application, to pay the fees
required by the department in the interim, in order to obtain the relevant documents”.

The Department awaits further advice from the OAIC in relation to your request for review of the
Department’s decision to impose a charge in this matter.



Documents subject to this request

10. The Department has undertaken a search of its records and has identified 21 documents that fall
within the scope of your request, as set out above.

11. The documents subject to your request are listed in the schedule of documents at Schedule 1.
Decision
12. | have decided to grant access in full to documents 11, 12, 13, 14, 15, 16and 17.

| have decided to refuse access to documents 1, 2, 5 and 10

In accordance with Section 22(2) of the FOI Act, | have decided to provide access ;co an edited copy,
modified by deletions of documents 3, 4, 6, 7, 8, 9, 18, 19, 20 and 21

‘Reasons for decision

13. In accordance with Section 26(1){a) of the FOI Act, the findings on-any material question of fact,
referring to the material on which those finding were based and the reasons for my decision to
grant partial access to documents follow.

14. In making my decision, | had regard to Sections 3, 11 and 11A of the FOI Act which give the
Australian community a legally enforceable right to obtain access to information held by the
Government of the Commonwealth. | also considered the following provisions of the FOI Act
relevant to my decision:

* Section 42 — Documents subject to legal professional privilege
e Section 47C(1) — Deliberative process documents
e Section 22{1)(a)(ii) — Irrelevant matter deleted

A full extract of all provisions I used to make my decision are provided in Schedule 2.
Statement of reasons

Section 42 — Documents subject to legal professional privilege
Documents 1,2,3,4,5,6,7 and 20

15. | have decided to exempt documents 3, 4, 6, 7, and 20 in part and documents 1, 2 and 5 in their
entirety pursuant to subsection 42(1) of the FOI Act. This section provides an exemption for
documents of such a nature that it would be privileged from production in legal proceedings on the
ground of legal professional privilege (LPP). The underlying policy basis for LPP s to promote the
fuil and frank disclosure between a lawyer and client to the benefit of the effective administration
of justice.

i6. | consider that the documents contain communications between the Department and the
Australian Government Solicitor (AGS), which were created for the dominant purpose of receiving
legal advice. | also consider that the advice was provided independently and confidentially and was
received from an AGS employee acting as a solicitor for the Department. As such, | consider that
the documents are subject to legal professional privilege and are therefore exempt or partially
exempt from being released.



Section 47C - Deliberative process documents
Document 6, 8 and 10

i7.

8.

19,

20.

21.

22,

| have decided to exempt parts of documents 6 and 8 as well as document 10 in its entirety .
pursuant to Subsection 47C(1) of the FOI Act. This section provides a conditional exemption for
documents disclosing deliberative processes. A deliberative process relates to documents that
contain opinions, advice, deliberations, consultations or recommendations that have been
obtained, prepared or recorded and which are relevant to the functions of the Department.

After coming to the conclusion that the documents are conditionally exempt in accordance with
Section 47C, | considered the Public Interest Test {Section 11A(5)). | have considered whether
access to the documents would, on balance, be contrary to the public interest. Firstly, | considered
the following factors favouring access, specifically, that disclosure would:

(a) promote the objects of the FOI Act; and
{b) inform debate on a matter of public importance.

Whilst | have considered these factors, and agree that the objects of the FOI Act should be
promoted, | am not satisfied that the release of the document will significantly inform debate ona
matter of public importance, nor have effect on the effective oversight of planning guidance for
airport developments. The approved Master Plan has been published and provides a basis for -
understanding and discussion of the plans for the airport. '

Secondly, | considered the following factors against disclosure, specifically, that disclosure could:

{a) reasonably be expected to prejudice the management function of an agency; and
{b) reasonably be expected to prejudice an agency’s ability to obtain similar
information in the future.

| am satisfied that the disclosure of the deliberative material wouid, or could reasonably be
expected to prejudice the management and functioning of the Department in respect of its role in
the assessment and approval of Airport Master Plans pursuant to the Airports Act 1996. The
documents in issue contain discussions and recommendations from the Department to the Minister
on a draft Airport Master Plan. These discussions were not made public and to do so may
undermine and constrain the ability of Departmental staff to provide full and frank advice to the
Minister now and into the future. Further if these discussions and views were made public it may
prejudice the flow of information from third parties to the Commonwealth on future airport
developments and Master Plan proposals.

Finally, | have weighed the factors to determine where the public interest lies. | have decided that
access to the document would, on balance, be contrary to the public interest. The flow of
information to the Commonwealth as well as the ability of Departmental staff to fully brief the
Minister is a vital component to the successful operation of the Department’s functions, and the
factors favouring access are not overriding considerations in this instance. | am satisfied that the
factors against disclosure outweigh those in favour of access.

Section 22 - Irrelevant matter deleted
Documents 8, 9, 18, 19 and 21

23.

24.

| have exempted parts of documents 8, 9, 18, 19 and 21 under Section 22 of the FOI Act.

Section 22 relevantly provides that if an agency decides that granting access to a document would
disclose information that would be exempt or reasonably be regarded as irreleyant to the request,



25.

then, where it is reasonably practicable to provide a copy with deletions; such a copy should be
provided.

| have decided to apply Section 22 of the FOI Act to delete material which | consider to be irrelevant
to the scope of your request.

Outstanding charges

26.

On 4 January 2013, the Department provided you with a notice of your liability to pay a reduced
charge, and a preliminary estimate for the reduced amount of $428.01. As your request has now’
been finalised and as you have paid a deposit of $107.00, in accordance with Section 11 (1) of the
Freedom of Information {Charges) Regulations 1982 you are therefore liable to pay the remaining
balance of charges notified to you, in order to gain access to the documents subject to this
decision. The remaining balance of charges associated with your request is $321.01.

As stated in paragraph 9 of this decision, the Department awaits further advice from the OAIC in
relation to your request for review of the Department’s decision to impose a charge.

Your rights of review

27.

28,

29,

If you disagree with your FOI decision, you can ask for the decision to be reviewed. There are two
ways you can ask for review of a decision: internal review by the Department, and external review
by the Office of the Australian Information Commissioner (OAIC).

You can ask the Department to review its decision in relation to access to documents. There is no
charge for internal review. You must apply within 30 days of being notified of the decision, unless
the Department extends the application time. You should contact the Department if you wish to
seek an-extension. The Department must make.a review decision within 30 days. If it does not do
50, its original decision is considered to be affirmed. The review will be carried out by a different
departmental officer, usually someone at a more senior level. You must apply in writing and you
can lodge your application in one of the following ways:

Post: FOI Coordinator

Department of Infrastructure and Transport
GPO Box 594

Canberra ACT 2601

Fax: +61 2 6275 1347

Email: FOl@infrastructure.gov.au

You can ask the QAIC to review the Department’s decision in relation to access to documents. The
Information Commissioner is an independent office holder who can review the decisions of
agencies and ministers under the FOI Act. The Information Commissioner also investigates
complaints about agency actions under the FOI Act. However, if you are complaining that the
Department’s decision is wrong, it will be treated as an application for a review. You do not need to
seek an internal review from the Department before seeking review by the Information
Commissioner. However, going through the Department’s internal review process gives the
Department the opportunity to reconsider its initial decision, and your needs may be met more
quickly without undergoing an external review process. The Information Commissioner’s review is
free. You must apply to the Information Commissioner within 60 days of being given notice of the
decision. You can ask the Information Commissioner for an extension of time to apply, and this may
be granted if the Information Commissioner considers it is reasonable in the circumstances.

You must apply in writing and you can lodge your application in one of the following ways:



Online: www.oaic.gov.au
Post: GPO Box 2999
Canberra ACT 2601

Fax: +61 2 9284 9666
Email: enquiries@oaic.gov.au
In person: Level 3

25 National Circuit
Forrest, ACT; or at

Level 8, Piccadilly Tower
133 Castlereagh Street
Sydney, NSW

More information about Information Commissioner Reviews is available from
www.oaic.gov.au/publications/FOI fact sheetl? vour review rights.html.

Contacts

30. If you wish to discuss this decision, please do not hesitate to contact the Department's FOI
coordinator on {02) 6274 6495 or via email at foi@infrastructure.gov.au.

9 e

Andrew Wilson
Deputy Secretary

25 March 2013
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Australian Government FOI
Department of Infrastructure and Transport Schedule 2

Schedule of relevant provisions in the FOI Act

3 Objects—general

(1) The objects of this Act are to give the Australian community access to information held by the
Government of the Commonwealth or the Government of Norfolk Island, by:

_{a) requiring agencies to publish the information; and
(b) providing for a right of access to documents.

(2) The Parliament intends, by these objects, to promote Australia’s representative democracy by
contributing towards the following:

(a) increasing public participation in Government processes, with a view to promaoting
better-informed decision-making;

(b} increasing scrutiny, discussion, comment and review of the Government’s activities.

(3) The Parliament also intends, by these objects, to increase recognition that information held by
the Government is to'be managed for public purposes, and is a national resource.

(4) The Parliament also intends that functions and powers given by this Act are to be performed
and exercised, as far as possible, to facilitate and promote public access to information,
promptly and at the lowest reasonable cost.

11 Right of access

(1) Subject to this Act, every person has a legally enforceable right to obtain access in accordance
with this Act to:

-(a) a document of an agency, other than an exempt document; or
(b} an official document of a Minister, other than an exempt document.

{2) Subject to this Act, a person’s right of access is not affected by:
{a) any reasons the person gives for seeking access; or
(b) the agency’s or Minister’s belief as to what are his or her reasons for seeking access.

11A Access to documents on request

Scope

(1) This section applies if:

(a) arequest is made by a person, in accordance with subsection 15(2), to an agency or
Minister for access to: '

{i) adocument of the agency; or
(ii) an official document of the Minister; and
(b} any charge that, under the regulations, is required to be paid before access is given has
been paid. ‘
(i) This section applies subject to this Act.

10



Note: Other provistons of this Act are relevant to decisions about access to documénts, for example the
following: ’
(a) section 12 {documents otherwise available);
(b} section 13 {documents in national institutions);
{c) section 15A {personnel records);
{d) section 22 (access to edited copies with exembt or irrelevant matter deleted).

Mandatory access—general rule

(3) The agency or Minister must give the person access to the document in accordance with this
Act, subject to this section.

Exemptions and conditional exemptions

(4) The agency or Minister is not required by this Act to give the person access to the document at
a particular time if, at that time, the document is an exempt document.

Note: Access may be given to an exempt document apart from under this Act, whether.or not in response to a
request (see section 3A (cbjects—information or documents otherwise accessible}). =

{5) The agency or Minister must give the person access to the document if it is conditionally
exempt at a particular time unless (in the circumstances) access to the document at that time
would, on balance, be contrary to the public interest.

Note 1: Division 3 of Part IV provides for when a document is conditionally exefnpt.

Note 2: A conditionally exempt document is an exempt document if access to the document would, on balance,
be contrary to the public interest (see section 31B (exempt documents for the purposes of Part Iv)}.

Note 3: Section 11B deals with when it is contrary to the public Interest to give a person access to the
document.

(6) Despite subsection (5), the agency or Minister is not required to give access to the document
at a particular time if, at that time, the document is both:

{a) a conditionally exempt document; and
(b) an exempt document:
{i) under Division 2 of Part IV {exemptions}; or

(ii) within the meaning of paragraph (b) or (c) of the definition of exempt document in
subsection 4{1).

22 Access to edited copies with exempt or irrelevant matter deleted

Scope

(1) This section applies if:
{a) an agency or Minister decides:
(i) to refuse to give access to an exempt document; or

{ii). that to give access to a document would disclose information that would reasonably
be regarded as irrelevant to the request for access; and

{b) it is possible for the agency or Minister to prepare a copy (an edited copy) of the
document, modified by deletions, ensuring that:

(i) access to the edited copy would be required to be given under section 11A (access
to documents on request); and

(i} the edited copy would not disclose any information that would reasonably be
regarded as irrelevant to the request; and
(c) itis reasonably practicable for the agency or Minister to prepare the edited copy, having
regard to:
(i) the nature and extent of the medification; and
(ii) the resources available to modify the document; and

11



(d) itis not apparent (from the request or from consultation with the applicant) that the
applicant would decline access to the edited copy.

Access to edited copy

{2) The agency or Minister must:
{a) prepare the edited copy as mentioned in paragraph (1)(b); and
(b) give the applicant access to the edited copy.

Notice to applicant

(3) The agency or Minister must give the applicant notice in writing:
(a) that the edited copy has been prepared; and
(b) of the grounds for the deletions; and

{c) if any matter deleted is exempt matter—that the matter deleted is exempt matter
because of a specified provision of this Act.

(4} Section 26 (reasons for decision} does not apply to the decision to refuse access to the whole
document unless the applicant requests the agency or Minister to give the applicant a notice in
writing in accordance with that section.

23 Decisions to be made by authorised persons’

(1) Subject to subsection {2), a decision in respect of a request made to an agency may be made,
on behalf of the agency, by the responsible Minister or the principal officer of the agency or,
subject to the regulations, by an officer of the agency acting within the scope of authority
exercisable by him or her in accordance with arrangements approved by the responsible
Minister or the principal officer of the agency.

(2) A decision in respect of a request made to a court, or made to a tribunal, authority or body
that is specified in Schedule 1, may be made on behalf of that court, tribunal, authority or body
by the principal officer of that court, tribunal, authority or body or, subject to the regulations,
by an officer of that court, tribunal, authority or body acting within the scope of authority
exercisable by him or her in accordance with arrangements approved by the principal officer of
that court, tribunal, authority or body.

26 Reasons and other particulars of decisions to be given

(1) Where, in relation to a request, a decision is made relating to a refusal to grant access to a
document in accordance with the request or deferring provision of access to a document, the
decision-maker shall cause the applicant to be given notice in writing of the decision, and the
notice shall:

(a) state the findings on any material questions of fact, referring to the material on which
those findings were based, and state the reasons for the decision; and

(aa) in the case of a decision to refuse to give access to a conditionally exempt document—
include in those reasons the public interest factors taken into account in making the
decision; and

Note:  Access must generally be given to a conditionally exempt document unless it would be contrary to
the public interest (see section 11A).

{(b) where the decision relates to a document of an agency, state the name and designation
of the person giving the decision; and

(c) give to the applicant appropriate information concerning:
(i} his or her rights with respect to review of the decision;

12



(ii} his or her rights to make a complaint to the Information Commissioner in relation to
the decision; and

(iii) the procedure for the exercise of the rights referred to in subparagraphs (i) and {ii);

including (where applicable) particulars of the manner in which an application for
internal review (Part VI) and IC review (Part VII) may be made.

(1A} Section 13 of the Administrative Decisions (Judicial Review) Act 1977 does not apply to a
decision referred to in subsection (1).

{2) A notice under this section is not required to contain any matter that is of such a nature that
its inclusion in a document of an agency would cause that document to be an exempt
document.

{see section 11A).

42 Documents subject to legal professional privilege

(1) A document is an exempt document if it is of such a nature that it would be privileged from
production in legal proceedings on the ground of legal professional privilege.

(2) Adocument is not an exempt document because of subsection {1) if the person entitled to
claim legal professional privilege in relation to the production of the document in legal proceedings
waives that claim.

(3) Adocument is not an exempt document under subsection (1) by reason only that:

{a) the document contains information that would (apart from this subsection) cause the
document to be exempt under subsection (1); and

(b) the information is operational information of an agency.

47C Public interest conditional exemptions—deliberative processes

General rule

{1) A document is conditionally exempt if its disclosure under this Act would disclose matter
(deliberative matter)} in the nature of, or relating to, opinion, advice or recommendation
obtained, prepared or recorded, or consuitation or deliberation that has taken place, in the
course of, or for the purposes of, the deliberative processes involved in the functions of:

(a) anagency; or

(b} a Minister; or |
(c) the Government of the Commaonwealth; or

(d) the Government of Norfolk Island.

Exceptions

(2) Deliberative matter does not include either of the following:
{a) operational information (see section 8A);
(b) purely factual material.

Note: An agency must publish its operational information (see section 8}.

(3) This section does not apply to any of the following:

13



(a) reports (including reports concerning the results of studies, surveys or tests) of scientific
or technical experts, whether employed within an agency or not, including reports
expressing the opinions of such experts on scientific or technical matters;

(b) reports of a bady or organisation, prescribed by the regulations, that is established
within an agency;

(c) the record of, or a formal statement of the reasons for, a final decision given in the
exercise of a power or of an adjudicative function.

Note: Access must generally be given to a conditionally exempt document unless it would be contrary to the
public interest (see section 11A).

14
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Australian Government
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Statement of reasons made under the Freedom of Information Act 1982
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Summary

1. | have made a decision to release the documents subject to your request in part.

Authority to make this decision

2. I, Jim Wolfe, A/g Executive Director, Aviation and Airports, am an officer authorised by the
Secretary of the Department of Infrastructure and Transport (the Department) to make decisions
about access to documents in the possession of the Department in accordance with Section 23(1)
of the Freedom of Information Act 1982 (the FOI Act).

Background

3. On 4 December 2012, you made a request for access to documents in the possession of the
Department of Infrastructure and Transport (the Department). Your request sought access to:

1. the Terms of Reference for the upcoming review of the Curfew for the Brisbane Airport. This
covers all versions including the draft copies of the Terms of Reference; and

2. any document relating to the makeup and appointment of the committee relating to the writing
of the Terms of Reference including who are the members of the committee and their positions.

4. | note that you requested a waiver of charges in your réquest for access to documents. You also
provided a copy of your current pension card in support of your request for waiver.

5. I have decided to waive charges in this instance.
Documents subject to this request

6. The Department has undertaken a search of its records and has identified nine (9) documents that
fall within the scope of your request, as set out above.

7. The documents subject to your request are listed.in the schedule of documents at Schedule 1.
Decision

8. | have made a decision to release the documents subject to your request in part.

g, [ have decided to grant access in full to documents 4, 7, 8, 9 and | have decided to refuse access to

documents 1, 2, 3, 5, and 6.
Reasons for decision

10. In accordance with Section 26(1)(a) of the FOI Act, the findings on any material question of fact,
referring to the material on which those finding were based and the reasons for my decision to
grant partial access to documents follow.

11. In making my decision, | had regard to Sections 3, 11 and 11A of the FOI Act which give the
Australian community a legally enforceable right to obtain access to information held by the
Government of the Commonwealth. | also considered the following provision of the FOI Act
relevant to my decision:

e Section 47C (Deliberative processes)

12, A full extract of all provisions | used to make my decision are provided in Schedule 1.



Statement of reasons

Deliberative process documents
Documents 1,2,3,5and 6

13.

14.

15.

16.

17.

| have decided to exempt documents 1,2,3,5, and 6 in their entirety pursuant to subsection 47C (1)
of the FOI Act. This section provides a conditional exemption for documents disclosing deliberative
processes. A deliberative process relates to documents that contain opinions, advice,
deliberations, consultations or recommendations that have been obtained, prepared or recorded
and which are relevant to the functions of the Department. The documents in issue consist of draft
versions of the terms of reference for the Brisbane airport curfew review, as well as discussion
papers and internal briefs to senior officials and the Minister that include recommendations and
advice.

After coming to the conclusion that the documents are conditionally exempt in accordance with
Section 47C, | considered the Public Interest Test {Section 11A{5)). | have considered whether
access to the documents would, on balance, be contrary to the public interest. Firstly, | considered
the following factors favouring access, specifically, that disclosure would:

{a) promote the objects of the FOI Act; and
{b) inform debate on a matter of public importance.

Whilst | have considered these factors, and agree that the objects of the FOI Act should be
promoted, | am not satisfied that the release of the documents will significantly inform debate on a
matter of public importance. The documents were prepared for the deliberative purposes of the
Department and Brisbane Alrport curfew review steering committee in so far as they contain
preliminary advice, recommendations and discussions relating to the terms of reference for the
Brisbane Airport curfew review. Given that the terms of reference have not vet been finalised or
publicly released, | do not consider that these preliminary opinions and advice would provide any
sound basis for public debate. The steering committee is currently considering a draft discussion
paper that will inform public submissions to the review and the terms of reference for the review
will only be made publicly available upon the release of this discussion paper.

Secondly, | considered the following factors against disclosure, specifically, that disclosure could:

(a) reasonably be expected to prejudice the management function of an agency;

(b) reasonably be expected to prejudice an agency’s ability to obtain similar
information in the future; and

(c) reasonably be expected to damage the ongoing working relationship with.

members of the review committee.

| am satisfied that the disclosure of the documents and deliberations would, or could reasonably be
expected to, prejudice the management and functioning of the review process. The review of the
need for a curfew at Brisbane Airport is currently underway, but the terms of reference for the
review have not yet been finalised or made publicly available. As the review is being undertaken by
several parties including state government bodies | consider that the premature release of the

‘terms of reference or discussion papers would have an adverse and prejudicial effect on the

ongoing cooperative waorking relationship that exists between the department and these external
parties. Further, | consider that the release of the documents may deter these or other agencies

from providing information to, or working collaboratively with, the Commonwealth now and into
the future.



Your rights of review

18.

19.

20,

If yod disagree with this FOI decision, you can ask for the decision to be reviewed. There are two
ways you can ask for review of a decision: internal review by the Department, or external review by
the Office of the Australian Information Commissioner (QAIC).

You can ask the Department to review its decision in relation to access to documents. There is no
charge for internal review. You must apply within 30 days of being notified of the decision, unless
the Department extends the application time. You should contact the Department if you wish to
seek an extension. The Department must make a review decision within 30 days. If it does not do
50, its original decision is considered to be affirmed. The review will be carried out by a different
departmental officer, usually someone at a more senior level. You must apply in writing and you
can lodge your application in one of the following ways:

‘Post: FOI Coordinator

Department of Infrastructure and Transport

GPO Box 594

Canberra ACT 2601

Fax: +61 2 6275 1347

Email: FOlI@infrastructure.gov.au

You can ask the OAIC to review the Department’s decision in relation to access to documents. The
Information Commissioner is an independent office holder who can review the decisions of
agencies and Ministers under the FOI Act. The Information Commissioner also investigates
complaints about agency actions under the FOI Act. However, if you are complaining that the
Department’s decision is wrong, it will be treated as an application for a review. You do not need to
seek an internal review from the Department before seeking review by the Information
Commissioner. However, going through the Department’s internal review process gives the
Department the opportunity.to reconsider its initial decision, and your needs may be met more
quickly without undergoing an external review process. The information Commissioner’s review is
free. You must apply to the Information Commissioner within 60 days of being given notice of the
decision. You can ask the Information Commissioner for an extension of time to apply, and this may
be granted if the Information Commissioner considers it is reasonable in the circumstances.
You must apply in writing and you can lodge your application in one of the following ways:

Online: www.oaic.gov.au

Post: GPO Box 2999

Canberra ACT 2601

Fax: +61 2 9284 9666

Email: enquiries@oaic.gov.au

In person: Level 3

25 National Circuit

Forrest, ACT; or at

Level 8, Piccadilly Tower

133 Castlereagh Street

Sydney, NSW
More information about Information Commissioner Reviews is available from

http://www.oaic.gov.au/publications/FOI fact sheetl? vyour review rights.html.




Contacts

21, If you wish to discuss this decision, please contact the Department’s FOI Co-ordinator on
{02) 6274 7844 or email FOl@infrastructure.gov.au

Jomtf—

Jim Wolfe
A/g Executive Director
Aviation and Airports

/ February 2013
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) Australian Government

Zesme " Department of Infrastructure and Transport Schedule 2

Schedule of relevant provisions in the FOI Act

3 Objects—general

{1) The objects of this Act are to give the Australian community access to information held by the
Government of the Commonwealth or the Government of Norfolk Island, by:

(a) requiring agencies to publish the information; and
(b) providing for a right of access to documents.

{(2) The Parliament intends, by these objects, to promote Australia’s representative democracy by
contributing towards the following:

(a) increasing public participation in Government processes, with a view to promoting
better-informed decision-making;

(b} increasing scrutiny, discussion, comment and review of the Government's activities.

(3) The Parliament also intends, by these objects, to increase recognition that information held by
the Government is to be managed for public purposes, and is a national resource.

{4) The Parliament also intends that functions and powers given by this Act are to be performed
and exercised, as far as possible, to facilitate and promote public access to information,
promptly and at the lowest reasonable cost.

11 Right of access

{1) Subject to this Act, every person has a legally enforceable right to obtain access in accordance
with this Act to:

(a) a document of an agency, other than an exempt document; or
{b) an official document of a Minister, other than an exempt document.

(2) Subject to this Act, a person’s right of access is not affected by:
(a) any reasons the person gives for seeking access; or
(b) the agency’s or Minister’s belief as to what are his or her reasons for seeking access.

11A Access to documents on request -

Scope

{1) This section applies if:
(a) arequestis made by a person, in accordance with subsection 15(2), to an agency or
Minister for access to:
{i} a document of the agency; or
(i) an official document of the Minister; and

(b) any charge that, under the regulations, is required to be paid before access is given has
been paid.

{2) This section applies subject to this Act.



(3)

(4)

(5)

(6)

Note: Other provisions of this Act are relevant to decisions about access to documenis, for example the
following:

(a) section 12 {documents otherwise available);

(b) section 13 {documents in national institutions);

(c) section 15A (personnel records); '

(d) section 22 {access to edited copies with exempt or irrelevant matter deleted).

Mandatory access—general rule

The agency or Minister must give the person access to the document in accordance with this
Act, subject to this section.

Exemptions and conditional exemptions

The agency or Minister is not required by this Act to give the person access to the document at
a particular time if, at that time, the document is an exempt document.

Note: Access may be given to an exempt document apart from under this Act, whether or not in response to a
request (see section 3A (objects—information or documents otherwise accessible)).

The agency or Minister must give the person access to the document if it is conditionally
exempt at a particular time unless (in the circumstances) access to the document at that time
would, on balance, be contrary to the public interest.

Note1:  Division 3 of Part IV provides for when a document is conditionally exempt.

Note 2; A conditionally exempt document is an exempt document if access to the document would, on balance,
be contrary to the public interest {see section 31B {exempt documents for the purposes of Part IV)}.

Note 3: Section 11B deals with when it is contrary to the public interest to give a person access to the
document.

Despite subsection (5), the agency or Minister is not required to give access to the document

at a particular time if, at that time, the document is both:

{(a) a conditionally exempt document; and
{b) an exempt document:
(i) under Division 2 of Part IV (exemptions); or
(ii) within the meaning of paragraph (b) or (c) of the definition of exempt document in
subsection 4(1).

23 Decisions to be made by authorised persons

(1)

(2)

Subject to subsection {2}, a decision in respect of a request made to an agency may be made,
on behalf of the agency, by the responsible Minister or the principal officer of the agency or,
subject to the regulations, by an officer of the agency acting within the scope of authority
exercisable by him or her in accordance with arrangements approved by the responsible
Minister or the principal officer of the agency.

A decision in respect of a request made to a court, or made to a tribunal, authority or body
that is specified in Schedule 1, may be made on behalf of that caurt, tribunal, authority or body
by the principal officer of that court, tribunal, authority or body or, subject to the regulations,
by an officer of that court, tribunal, authority or body acting within the scope of authority
exercisable by him or her in accordance with arrangements approved by the principal officer of
that court, tribunal, authority or body. '



26 Reasons and other particulars of decisions to be given

{1) Where, in relation to a request, a decision is made relating to a refusal to grant accessto a
document in accordance with the request or deferring provision of access to a document, the
decision-maker shall cause the applicant to be given notice in writing of the decision, and the
notice shall:

(a) state the findings on any material questions of fact, referring to the material on which
those findings were bhased, and state the reasons for the decision; and

{aa) inthe case of a decision to refuse to give access to a conditionally exempt document—
include in those reasons the public interest factors taken inte account in making the
decision; and

Note:  Access must generally be given to a conditionally exempt document unless it would be contrary to
the public interest (see section 11A).

{b} where the decision relates to a document of an agency, state the name and designation
of the person giving the decision; and

{c} give to the applicant appropriate information concerning:
(i) his or her rights with respect to review of the decision;

{ii) his or her rights.to make a complaint to the Information Commissioner in relation to
the decision; and

(iii) the procedure for the exercise of the rights referred to in subparagraphs (i) and (ii);

including (where applicable) particulars of the manner in which an application for
internal review (Part V1) and IC review {Part VII}) may be made.

(1A} Section 13 of the Administrative Decisions (Judicial Review) Act 1977 does not apply to a
decision referred to in subsection (1).

{2} A notice under this section is not required to contain any matter that is of such a nature that
its inclusion in a document of an agency would cause that document to be an exempt
document.

(see section 11A).

47C Public interest conditional exemptions—deliberative processes

General rule

{1) A document is conditionally exempt if its disclosure under this Act would disclose matter
(deliberative matter) in the nature of, or relating to, opinion, advice or recommendation
abtained, prepared or recorded, or consultation or deliberation that has taken place, in the
course of, or for the purposes of, the deliberative processes involved in the functions of:

(a) an agency; or

(b) a Minister; or

(c} the Government of the Commonwealth; or
(d) the Government of Norfolk Island.

Exceptions

{2) Deliberative matter does not in¢lude either of the following:
(a) operational information (see section 8A);
(b) purely factual material.

Note: An agency must publish its operational information (see section 8).

{3) This section does not apply to any of the following:

10



(a) reports (including reports concerning the results of studies, surveys or tests) of scientific
or technical experts, whether employed within an agency or riot, including reports
expressing the opinions of such experts on scientific or technical matters;

{b) reports of a body or organisation, prescribed by the regulations, that is established
within an agency;

(c) the record of, or a formal statement of the reasons for, a final decision given in the
exercise of a power or of an adjudicative function.

Note: Access must generally be given to a conditionally exempt document unless it would be contrary to the
public interest (see section 11A).

11
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Statement of reasons made under the Freedom of Information Act 1982

Decision and reason for decision of Andrew Wilson, Deputy Secretary of the
Department of Infrastructure and Transport
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Decision date: March 2013
FOI reference number: 13-43
Reference: Detained in Dubai
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Australian Government

FOI
Department of Infrastructure and Transport Schedule 1
Schedule of documents
Applicant:
Decision date: February 2013
FOI reference number: 13-43
Documents: Detained in Dubai
Document | Date of Pages | Author Recipient Document Decision | Exemption
reference | document description provision
1 18/11/12 3 DFAT DIT Consular Release | s.22,5.33,
Communication in part and s.47F
2 October 4 DIT N/A Risk profile Exempt | s5.47C
2012 in full
3 06/11/12 9 DIT N/A UAE two year Exempt | s.22 and
engagement in full s.47C
strategy —plus
covering Minute
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