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Document 2

Department of Communications and the Arts
MINUTE

To: Sarah Vandenbroek, Chief Financial Officer

Approval to Commit Relevant Money under s23{3) of the Public Governance, Performance
and Accountability Act 2013 {PGPA Act)

Purpose: To provide information to enable you to decide whether to approve expenditure in

2017-18, 2018-19 and 2019-20 of g7 for grant payments to Telstra,
Optus and Vodafone under round 1, round 2, and the priority locations round of the Mobile

Black Spot Program (the Program).

Background: The Australian Govemment has committed $220 million {GST exclusive) through
the Mobile Black Spot Program to invest in telecommunications infrastructure to address mobile
black spots across Australia. Rounds 1 and 2 of the Program are delivering 765 new base stations
into regional Australia. The Australian Government commitment includes

$60 million to the priority locations round, which is delivering new and improved mobile
coverage to 125 targeted priority locations including 23 that are been addressed under round 2
of the program, an alternative Government program or through carriers own commercial
investments. Funding referred to in this Minute is exclusive of GST un.less otherwise noted.

On 5 April 2018, the Minister for Regional Communications, Senator the Hon Bridget McKenzie,
announced under the priority locations round of the Program, 102 identified priority black spot
locations to receive improved mobile coverage across regional Australia, with the rollout
commencing in 2017-18. - 84 Telstra base stations and five small cells, 12 Optus base stations
and one Vodafone base station.

Total value of the grant funding program: The total funding required for the Program in
2017-18 and 2018-19 is g7 Expenditure for this authorisation is estimated to be
phased as per the following table.
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Priority_ Locations Round

Under the priority locations round, 78 will remain uncommitted in 2019-20.

Commitment and Arrangement Approval - s23 PGPA Act (Procurements)
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Cost Centre: 5000100550

Priority Location Round Payment Milestones: Following execution of the Telstra, Optus and
Vodafone funding agreements, the Commonwealth will need to pay a Mobilisation payment to
Telstra, of 47N of the Commonwealth's Total Funding Amount, an amount that is equal
to or not greater than §47Z, a mobilisation payment to Optus of §Z47Z of the
Commonwealth's Total Funding Amount, an amount that is equal to or not greater than
EZ7, and a mobilisation payment to Vodafone of g7 of the Commonwealth's
Total Funding Amount, that is equal to or greater than §47%. The total Mobilisation Payment

is A7,

For each Asset which receives Asset Completion, Telstra, Optus and Vodafone will receive gl
[ of the total amount of Commonwealth funding it requested for that respective Asset.

Following Rollout Completion of the respective Assets, Telstra, Optus and Vodafone will receive
a Final Payment of up to §78 W of the Total Funding Amount or an amount no greater than

AT respectively.

Priority Location Round Timeline: To allow execution of funding agreements for the priority
locations round, approval is required as soon as possible.

Commitment and Arrangement Approval - s23 PGPA Act (Procurements)




Forward Commitment Authorisation

Paragraph 15 (l)(c) of the Public Governance, Performance and Accountability Act 2013 (PGPA
Act) provides that the Department's Accountable Authority (the Secretary) must govern the
department in a way that promotes its financial sustainability. In making decisions about this,
the Secretary must, pursuant to subsection 15(2) of the PGPA Act, take into account the effect
of those decisions on public resources generally. To ensure that the Secretary is able to meet
these duties where a proposed commitment of relevant money extends beyond the available
appropriation, (e.g. multi-year commitments), the Chief Financial Officer's authorisation that
sufficient funds are available to meet the commitment must be obtained prior to the approval
of the commitment of relevant money in this matter. In this instance the required Chief Financial
Officer authorisation is shown below:

| Commi horisat

As the Chief Financial Officer, | have determined that sufficient relevant estimate is available
to meet the proposed amount payable under the arrangement being SZ7 Iy
[ as per the table in the 'Contract value' section of this Minute. In giving this
authorisation, | have had regard to the financial sustainability of the Department and the
effect on public resources generally.

Signature .

Sarah Vandenbroek r

Chief Financial Officer Date: May 2018
Signed........0 Date:7 May 2018

Proposing Officer: S7FENII e, Mobile Black spot Program
Ph. SHFEN

proved 0O Not Approved

................ . . Date: ay 2018
Lachlann Paterson

Delegate

Assistant Secretary, Regional Deployment

Ph. SUE

Commitment and Arrangement Approval - s23 PGPA Act (Procurements)
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SENATOR THE HON MATHIAS CORMANN
Ministel- for Finance
Leader of the Government in the Senate

REF:MS18-000318

Senator the Hon Mitch Fifield
Minister for Communications
Minister for the Arts
Parliament House
CANBERRA ACT 2600

Dear Yljpsster

Mathias Cormann
Minister for Finance

Parliament House, Canbelrn ACT 2600 Telephone : (02) 6277 7400 - Facsimile: (02) 6273 4110
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Document 4

FOR OFFICIAL USE ONLY

EEWE  Australian Government

" Department of Communications ancl the Arts
Minute

Subject:

To seek your approval for a payment of 7 for the provision of the Priority
Locations Round Mobile Black Spot Program mobilisation payment to Telstra.

Issues:

* On1June 2018, Senator the Hon Bridget McKenzie, Minister for Regional Communications
executed the Mobil,e Black Spot Program Priority Locations Round funding agreement with Telstra
{MS18-000596 refers).

Recommendation:

That you, as the accountable authority under section 23 of the Public Governance, Performance and
Accountability Act 2013, authorise the payment of the invoice at Attachment A, for the amount of

- "—_\

Approve/ t Approved

Deleg at e: #
Lachlann Paterson
A/g Assistant Secretary A/g First Assistant Secretary
Regional Deployment Infrastructure and Consumer Division
2116 12018 1S--1 6 12018
s47TF s47F

Background:

The Australian Government has committed $220 million through the Mobile Black Spot Program to invest
in telecommunications infrastructure to improve mobile phone coverage along major regional transport
routes, in small communities and in a number of identified priority locations.

Telstra was successful in securing funding under the Priority Locations Round to build or upgrade 89 mobile
base stations (including five small cells) around Australia. All base stations and small cells are expected to
be completed by June 2019.

FOR OFFICIAL USE ONLY
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Killcare, NSW

Priority locations round proposed solution and assessment summary

Killcare, NSW
The following proposed solutions were submitted by program applicants for consideration under the
Priority Locations Round of the Mobile Black Spot Program:
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Killcare, NSW

Proposed solution 2 — Telstra
Eligible (Y/N): Yes
(Refer attachment Overall Eligibility and Completeness Assessment)

Coverage/Quality of Service/Both?: Both

Proposed solution description:

Proposed Solution - Costs and Metrics

Cost to Commonwealth

Applicant/third party contribution

Total cost of solution

Coverage metrics BSAT Assessed Combined
New (UNQ) / Overlap (OVR) assessed
Proposed HH coverage (km?) s 47 I

Number of premises (new HH)

Proposed External coverage (km?) s 47
s
8

Length of coverage - transport routes (kms)

Expected benefit for Priority Location:

The proposed solution will provide improved mobile coverage to Killcare around Fraser Road and
Wards Hill Road, as identified in the Grant Guidelines, as well as to Killcare Heights, Hardys Bay
and Wagstaffe.
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Killcare, NSW

Assessment summary:
Solution(s) recommended for funding:

Telstra — as the proposed solution is expected to addresses identified coverage issues in Killcare,
represents better value for money than Slilll proposal and does not exceed the funding cap.

Rationale:

Sufficient funding available? (Y/N): Yes
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	1. Interpretation
	1.1. Defined Terms
	1.1.1. In this Agreement, unless the contrary intention appears:
	a. created by the Funding Recipient for the purpose of this Agreement or in carrying out the Activity;
	b. provided or required to be provided to the Commonwealth under this Agreement; or
	c. derived at any time from the Material referred to in paragraphs a. or b., and includes all Reports, but excludes Existing Material and Commonwealth Material.
	a. where there are multiple components of Network Infrastructure and/or components specified in paragraphs b or c of this definition on a single Site these are deemed to be a single Asset;
	b. Asset includes any Additional Asset; and
	c. Asset includes any upgrade to the Core Environment to support a Funded Solution.
	a. in a sound and workmanlike manner;
	b. with due care and skill;
	c. using materials of new and merchantable quality, which are fit for their intended purpose; and
	d. experience and competency, where:
	i. in relation to the Rollout, the design of the Asset/s and the construction contractor; and
	ii. in relation to the Services, the contractor providing those services,

	is of a high skill and quality, with particular experience in Australia.
	a. provided by the Commonwealth to the Funding Recipient for the purposes of this Agreement; or
	b. derived at any time from the Material referred to in paragraph a., except for Activity Material.
	a. a Tax Invoice; and
	b. an Asset Completion Report.
	a. has been designated by a Party as confidential as specified in Schedule 5; or
	b. the receiving Party knows or ought to know is confidential, including:  [TLS Note: We would like to discuss further the Commonwealth’s comment that TLS provides assurance that information is confidential, and what this will require.]
	i. information relating to the policies, strategies, practices and procedures of the providing Party, including (where the providing Party is the Funding Recipient) Activity Material;
	ii. information relating to other contractors of the providing Party;
	iii. Sensitive Information; and
	iv. security classified information,

	c. is or becomes public knowledge other than by breach of this Agreement;
	d. is in the possession of a party without restriction in relation to disclosure before the date of receipt; or
	e. has been independently developed or acquired by the receiving Party.
	a. loss of income, loss of revenue, loss of profit, loss of financial opportunity, loss of investment return, loss of business opportunity, loss of contract, loss of goodwill, loss of use or loss of production (whether the loss is direct or indirect);
	b. increase in direct or indirect financing costs; or
	c. any loss, damage, cost, expense or Liability that is:
	i. special;
	ii. not a loss, damage, cost, expense or Liability that may fairly and reasonably be considered to arise naturally (being according to the usual course of things) from the breach or relevant matter; or
	iii. not fairly and reasonably contemplated by both the Commonwealth and the Funding Recipient at the Date of this Agreement as the probable result of the breach or relevant matter, whether present or future, fixed or unascertained, actual or contingent.

	a. the power to cast, or control the casting of, more than 50% of the voting rights attaching to the voting shares or other form of voting equity in an entity;
	b. the power to dispose of or exercise a right of disposal over more than 50% of the shares or other equity in an entity;
	c. the power to control the appointment or dismissal of the majority of directors of an entity; or
	d. the capacity to control the financial and operating polices or management of an entity.
	a. incorporated in;
	b. supplied with, or as part of; or
	c. required to be supplied with, or as part of,
	a. earthquake, flood, landslide, fire or explosion;
	b. war, invasion, act of foreign enemies, hostilities (whether war be declared or not), civil war, rebellion, revolution, insurrection, military or usurped power, martial law or other like hostilities;
	c. chemical, nuclear or biological contamination or ionising radiation or contamination by radioactivity;
	d. riot, civil disturbance, blockade or acts of terrorism;
	e. Industrial Action which results in a state wide stoppage or an Australia wide stoppage, that has not arisen by reason of, or in connection with, events in any way connected with the Activity or the Funding Recipient; or
	f. loss of real property rights at or connected to a Site,
	g. are outside the Funding Recipient’s reasonable control;
	h. are such that, even with the exercise of Best Industry Practice, an experienced and competent contractor in the Funding Recipient’s position would not have been able to prevent or overcome the effect of such events or circumstances on the performan...
	i. are not caused or contributed to in whole or in part by a breach by the Funding Recipient of this Agreement.
	a. all copyright (including rights in relation to phonograms and broadcasts);
	b. all rights in relation to inventions, plant varieties, trademarks (including service marks), designs, circuit layouts; and
	c. all other rights resulting from intellectual activity in the industrial, scientific, literary or artistic fields;
	d. Moral Rights;
	e. the non-proprietary rights of performers; or
	f. rights in relation to Confidential Information.
	a.  [Insert State, as applicable];
	a. legislation of the Commonwealth, the State(s) and Territory(s) in which the Activity will be undertaken, and any other relevant State or Territory;
	b. ordinances, regulations, by-laws, orders and proclamations or other instruments of legal effect made under those Acts referred to in paragraph a.;
	c. directions by any person exercising statutory powers regarding the Activity;
	d. all the mandatory requirements and standards of a government department, authority, agency or regulatory body that apply in respect of the building or construction industry in any State or Territory where the Activity is carried out.
	a. supplies or proposes to supply a public mobile telecommunications service within the meaning of the Telecommunications Act 1997 (Cth); and
	b. holds an apparatus or a spectrum licence (or both) for the supply of public mobile telecommunications services under the Radiocommunications Act 1992 (Cth).
	a. that is a Subsidiary of that entity;
	b. of which the entity is a Subsidiary; or
	c. that is a Subsidiary of a company of which the entity is also a Subsidiary.
	a. that has been designated by the Funding Recipient as Sensitive Information and agreed by the Commonwealth to be Sensitive Information;
	b. about any Site costing and contribution amounts (including the Site costing, Other Contributions and Funds and the information that was contained in columns H, I, J, K and L of the assessment criteria tab of Attachment C4  – Base Station Assessment...
	c. that is part of this Agreement that contains information described in paragraphs a and b above. [TLS Note: this definition, particularly limb (b), will need to be reviewed to ensure all sensitive information is captured]
	a. an event or circumstance which:
	i. prevents the Funding Recipient from constructing the Asset on the relevant Site;
	ii. causes a material delay in the construction of the Asset on the relevant Site; or
	iii. causes a material increase in the cost of constructing the Asset on the relevant Site; or

	b. Commonwealth rejection of a Variation Proposal under clause 4.5.6; or
	c. the Commonwealth declares a Site Frustration Event in accordance with clause 24.2.6.
	a. the Building and Construction Industry Security of Payment Act 1999 (NSW);
	b. the Building and Construction Industry Payments Act 2004 (Qld);
	c. the Building and Construction Industry Security of Payment Act 2002 (Vic);
	d. the Building and Construction Industry (Security of Payment) Act 2009 (ACT);
	e. the Building and Construction Industry (Security of Payment) Act 2009 (SA);
	f. the Building and Construction Industry Security of Payment Act 2009 (Tas);
	g. the Construction Contracts Act 2004 (WA); and
	h. the Construction Contracts (Security of Payments) Act 2004 (NT).

	Unspent Pool means the National Pool and each of the State Pools.
	a. during the Rollout Period, for each Funded Solution:
	i. any addition, decrease, omission, deletion or removal to or from the Funded Solution that will or may affect the Funding Recipient’s ability to provide the Coverage; or
	ii. any design or technical change that will or may affect the Funding Recipient’s ability to meet the Specifications;

	b. during the Operational Period for each Funded Solution, any change that will or may affect the Services or the scope of such services, including any change that will or may affect the Funding Recipient’s ability to provide the Coverage; or
	c. any other change that will or may impact on the Commonwealth’s achievements of the Objectives,


	1.2. Rules of interpretation
	1.2.1. In this Agreement, unless the contrary intention appears:
	a. words in the singular number include the plural and words in the plural number include the singular;
	b. words importing a gender include any other gender;
	c. words importing persons include any company, partnership, joint venture, association, corporation or other body whether corporate or otherwise, as well as an individual;
	d. a reference to any clause, Party or Schedule is a reference to a clause of, and a Party or a Schedule to, this Agreement;
	e. clause headings are inserted for convenient reference only and have no effect in limiting or extending the language of the provisions to which they refer;
	f. a reference to an Item is to an Item in a Schedule;
	g. all references to dollars are to Australian dollars;
	h. a reference to any Law or provision of any Law includes any modification, substitution or re-enactment of that Law or provision of that Law;
	i. a reference to a document includes all amendments or supplements to, or replacement or novations of, that document;
	j. a reference to a party to a document includes that party’s successors and permitted assignees and that party’s employees, agents, consultants and contractors;
	k. the words ‘include’, ‘including’, ‘for example’ or ‘such as’ are not used as, nor are they to be interpreted as, words of limitation and, when introducing an example, do not limit the meaning of the words to which the example relates to examples of...
	l. an uncertainty or ambiguity in the meaning of a provision of this Agreement will not be interpreted against a Party just because that Party prepared the provision;
	m. where any word or phrase is given a defined meaning, any other part of speech or other grammatical form in respect of that word or phrase has a corresponding meaning;
	n. a reference to writing is a reference to any representation of words, figures or symbols, whether or not in a visible form;
	o. any reference to any agreement or other document is to that agreement, or other document as amended, novated, restated or replaced from time to time; and
	p. if a day on which an obligation must be performed or an event must occur is not a Business Day, the obligation must be performed or the event must occur on or by the next Business Day.


	1.3. Precedence
	1.3.1. The Schedules (including any documents incorporated by reference) form part of this Agreement. In the event of any conflict or inconsistency between any part of:
	a. the terms and conditions contained in the clauses of this Agreement;
	b. the Schedules; or
	c. documents incorporated by reference, if any;


	1.4. Debt and Interest
	1.4.1. If the Commonwealth Notifies the Funding Recipient that an amount is to be refunded or repaid to the Commonwealth or dealt with as Notified by the Commonwealth and the amount is not refunded or repaid or dealt with as notified by the Commonweal...
	1.4.2. In respect of any obligation the Funding Recipient may have under this Agreement to pay the Commonwealth any Interest, the Funding Recipient agrees that the Interest represents a reasonable pre-estimate of the Loss incurred by the Commonwealth.


	2. Term of this Agreement
	2.1.1. This Agreement commences on the Date of this Agreement and terminates 10 years after the Date of Rollout Completion, unless terminated earlier, in which case this Agreement will terminate on the date of such earlier termination (in each case, t...

	3. Activity and Objectives
	3.1. General requirements
	3.1.1. The Funding Recipient must:
	a. perform and complete the Activity in accordance with:
	i. all applicable Laws (other than Health and Safety Laws and Environmental Laws) in all material respects;
	ii. all applicable Health and Safety Laws and Environmental Laws; and
	iii. this Agreement;

	b. perform its obligations under this Agreement so as to assist the Commonwealth to achieve the Objectives; and
	c. carry out the Rollout within the Rollout Period in accordance with clause 4.

	3.1.2. Without limiting any other clause of this Agreement, the Funding Recipient:
	a. accepts all risks in connection with performing the Activity, and
	b. acknowledges and agrees that it is not entitled to make any claim for payment, contribution or monies (other than a Payment Claim lodged in accordance with this Agreement) against the Commonwealth in connection with the Program or the Activity.
	For the avoidance of doubt, nothing in this clause 3.1.2 prejudices the Funding Recipient’s right to bring a claim against the Commonwealth for a breach of any of the Commonwealth’s obligations under this Agreement, including without limitation, claus...


	3.2. Objectives
	3.2.1. The Funding Recipient acknowledges and agrees that the Commonwealth’s objectives for the Program are to:
	a. improve and extend coverage of high quality mobile voice and wireless broadband services in Priority Locations; and
	b. maximise the choice of mobile services providers for consumers in Priority Locations.



	4. Rollout and Activity Obligations
	4.1. Rollout
	4.1.1. Subject to Funding being provided by the Commonwealth and unless otherwise specified in this Agreement, the Funding Recipient must:
	a. carry out the Rollout in a cost efficient manner;
	b. subject to clauses 4.4, 23 and 24, commence, and expeditiously and diligently perform, the Rollout to achieve Asset Completion of each Asset;
	c. achieve Asset Completion of each Asset by the relevant Date for Asset Completion; and
	d. achieve Asset Completion for all Assets other than the Additional Assets (if any) by the Date for Rollout Completion.

	4.1.2. During the Rollout Period, the Funding Recipient will provide the Commonwealth with an updated Rollout Schedule within 20 Business Days of the beginning of each calendar month where one or more of the following events has occurred in the previo...
	a. the Funding Recipient enters into a Key State Agreement;
	b. a Notice has been issued in accordance with clause 24.2.1;
	c. a Replacement Site has been agreed or has been deemed to be agreed in accordance with clause 4.4; or
	d. an Additional Site has been agreed in accordance with clause 9.4.


	4.2. Rollout – supply of all necessary things
	4.2.1. The Funding Recipient must supply, or procure the supply of, all plant and equipment, resources, materials or other works and the provision of all labour necessary to carry out the Activity, whether or not expressly referred to in the Project D...

	4.3. Project Documents
	4.3.1. The Funding Recipient must:
	a. develop the Project Documents as required for the performance of the Activity in accordance with the Project Documents principles at Schedule 10;
	b. complete and update the Project Documents as required;
	c. ensure that all Project Documents are consistent with the requirements of this Agreement;
	d. perform the Rollout in accordance with the Project Documents;
	e. provide a copy of any Project Documents to the Commonwealth, promptly upon request; and
	f. annually update the Budget and provide it to the Commonwealth within 20 Business Days of the end of each Financial Year during the Term of this Agreement.

	4.3.2. The Funding Recipient acknowledges and agrees that:
	a. the Commonwealth will not be acting as 'design authority' and will not assume or owe any duty of care to the Funding Recipient to review or comment on, direct any amendments to or approve any Project Documents, pursuant to this clause 4;
	b. any review or comment on, amendments directed to or approval of the Project Documents or failure by the Commonwealth to review or comment on, direct amendment to or approve the Project Documents, will not:
	i. limit or relieve the Funding Recipient of any obligation or Liability under this Agreement;
	ii. limit any right the Commonwealth has under this Agreement;
	iii. constitute acceptance by the Commonwealth of the performance of the Funding Recipient’s obligations under this Agreement;
	iv. be considered as a representation or acknowledgement that the Project Documents comply with this Agreement; or
	v. give rise to any claim on the Funding Recipient’s part, whether under this Agreement or otherwise at Law; and

	c. the Funding Recipient has not in any way relied (and will not rely) upon any review or comment on, direction or approval by the Commonwealth, in relation to any Project Documents or the failure by the Commonwealth to perform any such function (incl...

	4.3.3. The Commonwealth may only direct the Funding Recipient to amend a Project Document if that Project Document does not materially comply with the principles in Schedule 10 and the Funding Recipient agrees (acting reasonably) that it is materially...

	4.4. Site Variation as a Result of a Site Frustration Event
	4.4.1. If, during the Rollout Period:
	a. the Funding Recipient determines that there is or is likely to be a Site Frustration Event; or
	b. the Commonwealth declares a Site Frustration Event in accordance with clause 24.2.6 ; or
	c. a Site Frustration Event is deemed to occur under clause 4.5.6,
	that Party (or in the case of sub-clause 4.4.1.c, the Funding Recipient) must Notify the other Party (and for a State Co-Funded Site, the relevant Key State Government), in the form set out in Schedule 8, unless the Parties agree a different form.

	4.4.2. If a Notice is  issued by the Funding Recipient under clause 4.4.1 it must be in the form of a Variation Proposal and propose a Replacement Site at a Priority Location. If a Notice is issued to the Funding Recipient under clause 4.4.1, the Fund...
	4.4.3. The process in clause 4.4.4 or 4.4.5 (as applicable) will apply if the Funding Recipient Notifies the Commonwealth of a Replacement Site under clause 4.4.2.
	4.4.4. If the Affected Site is a State Co-Funded Site:
	a. the Commonwealth and the Funding Recipient must, within 10 Business Days of the Funding Recipient providing the Commonwealth with a Variation Proposal under clause 4.4.2 of either Party receiving a Notice under clauses 4.4.1, meet with the Key Stat...
	b. each of the Commonwealth, the Funding Recipient and the Key State must endeavour to agree on the Replacement Site;
	c. if the Parties and the relevant Key State reach agreement on a Replacement Site, clause 4.4.8 will apply; and
	d. subject to clause 4.4.7, if the Parties and the relevant Key State do not reach agreement on a Replacement Site by the date that is [2 months]  before the Date for Rollout Completion, then:
	i. the Affected Site will be removed from the Program;
	ii. the Total Funding Amount will be reduced by an amount equal to the Funding Cap for that Affected Site; and
	iii. the Funding Recipient’s Contribution will be reduced by an amount equal to the part of the Funding Recipient’s Contribution that is allocated to that Affected Site.


	4.4.5. If the Affected Site is a Commonwealth Site:
	a. the Commonwealth and the Funding Recipient must, within 10 Business Days of the Funding Recipient providing the Commonwealth with a Variation Proposal under clause 4.4.2either Party receiving a Notice under clauses 4.4.1, meet to discuss the propos...
	b. each of the Commonwealth and the Funding Recipient must endeavor to agree on the Replacement Site;
	c. if the Parties reach agreement on a Replacement Site, clause 4.4.8 will apply; and
	d. subject to clause 4.4.7, if the Parties do not reach agreement on a Replacement Site by the date that is [2  months] before the Date for Rollout Completion, then:
	i. the Affected Site is removed from the Program;
	ii. the Total Funding Amount will be reduced by an amount equal to the Funding Cap for that Affected Site; and
	iii. the Funding Recipient’s Contribution will be reduced by an amount equal to the part of the Funding Recipient’s Contribution that is allocated to that Affected Site.


	4.4.6. For the purposes of clauses 4.4.4 and 4.4.5, the following are Replacement Principles:
	a. a Replacement Site which is a State Co-Funded Site that covers the same Priority Location and (where relevant) achieves similar outcomes as the Affected Site, as reasonably determined by the Commonwealth, and involves no additional cost (compared t...
	b. a Replacement Site that covers the same Priority Location and (where relevant) achieves similar outcomes as the Affected Site, as reasonably determined by the Commonwealth, but at a moderately higher cost will generally be given priority over a Rep...
	c.   where the Affected Site is a State Co-Funded Site, priority will be given to a Replacement Site within the same Key State;
	d.  a Replacement Site will not be selected unless the Funding Recipient warrants that the proposed Replacement Site does not deliver Coverage within an area specified in the Funding Recipient’s current three-year forward-build network coverage plans ...

	4.4.7.  The Commonwealth and the Funding Recipient may agree that:
	a. the Funding for an Affected Site will be deemed to be a Cost Underrun and will be allocated to and deemed to be part of the National Pool; and
	b. the Funding Recipient’s Contribution for the Affected Site will be deemed to be a Cost Underrun and will be allocated to and deemed to be part of the National Pool,
	provided that these Cost Underruns may only be used to fund a Replacement Site or an Additional Site, and not to offset a Cost Overrun.

	4.4.8. If a Replacement Site has replaced an Affected Site under clauses 4.4.4 or 4.4.5, the Funding Recipient must update:
	a. the Rollout Schedule in accordance with clause 4.1.2; and
	b. the Payment Schedule.


	4.5. Other Variations to Schedule 2
	4.5.1. The Funding Recipient may change the location of a Site or an Asset during the Rollout Period without notifying the Commonwealth or obtaining the Commonwealth’s prior approval provided that there is no:
	a. change to the Priority Location; or
	b. reduction in the original coverage set out in Item 3 of Schedule 2 (Coverage).  [TLS Note: We propose that the criteria discussed in our comments at clause 4.4.6 above should also be reflected in this section.  Changes that do not affect the achiev...

	4.5.2. If the Funding Recipient determines that any other changes are required to Schedule 2 for an Asset that has not reached Asset Completion, that will cause a decrease in the Coverage [or] a change in the outcomes achieved by the Asset are not oth...
	a. changes proposed to Schedule 2; and
	b. reasons for the change and evidence in support of those reasons; and
	c. steps taken or proposed to be taken by the Funding Recipient to mitigate the issue.  [TLS Note: Where there is no change to coverage or quality of service outcomes (ie other minor changes to spec) TLS should be entitled to make the change without n...

	4.5.3. Subject to clause 4.5.5, the Commonwealth must either approve or reject a Variation Proposal and Notify the Funding Recipient of its decision. The Parties must meet (by phone or in person) to discuss any Notice issued under clause 4.5.2 (except...
	4.5.4. If the Coverage Variation Proposal relates to a State Co-Funded Site, the Commonwealth must, on the provision of reasonable notice by the Funding Recipient, meet (by phone or in person) with the Key State to discuss any Notice issued under clau...
	4.5.5. If the Variation Proposal only proposes a change to Item 3 of Schedule 2 (Coverage) or Item [x] of Schedule 2 (Outcomes), then the Commonwealth will be deemed to have approved the Variation Proposal if:
	a. the new coverage set out in the Variation Proposal covers the same Priority Location and is no less than 90% of the original coverage set out in Item 3 of Schedule 2 (Coverage);
	b. [TLS Note:  We would like to include reference to some non-coverage metrics here, as discussed in clause 4.4.6 above.]; and
	c. the Commonwealth has not Notified the Funding Recipient that it rejects the Variation Proposal within 20 Business Days from receipt of the Variation Proposal (or such longer period agreed by the Parties).

	4.5.6. If the Commonwealth rejects a Variation Proposal that rejection will be deemed to be a Site Frustration Event and the Funding Recipient must issue a Notice under in accordance with clause 4.4.1 proposing a Replacement Site.


	5. Health and safety obligations
	5.1. Health and safety
	5.1.1. The Funding Recipient is responsible for all aspects of health and safety for, or in connection with, the Activity including:
	a. controlling and managing the performance of the Activity;
	b. performing the Activity safely, and in a manner that, so far as is reasonably practicable, does not put at risk the health and safety of any person;
	c. ensuring any workplace is safe and so far as is reasonably practicable, does not put at risk the health and safety of any person as a result of the Activity;
	d. managing all safety hazards and risks, including undertaking a complete review and assessment of any hazards and risks associated with the Activity and identifying and implementing appropriate measures to control all such hazards and risks prior to...
	e. providing and maintaining, so far as is reasonably practicable, a healthy and safe work environment;
	f. providing and maintaining safe facilities, materials and equipment and construction materials (materials) and ensure that the use, and any installation, of materials, is carried out, in a safe manner and in a manner that, so far as is reasonably pr...
	g. providing and maintaining safe systems of work;
	h. ensuring, so far as is reasonably practicable, the safe use, handling, storage and transport of materials and equipment and construction materials; and
	i. providing all necessary information, training, instruction and supervision necessary to protect persons who may be affected by the Activity from risks to their health and safety.

	5.1.2. The Funding Recipient must ensure that it does not do anything or fail to do anything that would cause the Commonwealth to be in breach of the Health and Safety Law.
	5.1.3. Where the Funding Recipient subcontracts the construction of an Asset to a subcontractor in accordance with clause 27, the Funding Recipient must ensure that the subcontractor is properly appointed as principal contractor for the construction w...
	5.1.4. The Funding Recipient must pay all fees and charges payable under the Health and Safety Law in connection with the Activity.

	5.2. Health and safety warranties
	5.2.1. The Funding Recipient warrants that:
	a. it is familiar with and has the capability and resources to comply with the Health and Safety Law;
	b. the Funding Recipient's Personnel (and any subcontractors) appointed by it:
	i. are qualified and competent to comply with the Funding Recipient's obligations under this clause 5.2; and
	ii. have the necessary expertise to carry out their obligations in a manner which complies with Health and Safety Laws and other requirements of this Agreement relating to the health and safety of any person.



	5.3. Health and safety obligations
	5.3.1. The Funding Recipient must advise the Commonwealth in writing:
	a. of any incident or event that the Funding Recipient has determined is in material breach of or is reportable under the Health and Safety Law, as soon as the Funding Recipient becomes aware of the relevant incident or event; and
	b. as soon as reasonably practicable, (and in any event no later than the following Business Day), of any act, fact or circumstance that is relevant to the ability of the Funding Recipient to perform the Activity in accordance with Health and Safety Law.

	5.3.2.  The Funding Recipient acknowledges and agrees that:
	a. the Commonwealth’s business or undertaking does not include carrying out any aspect of the Activity;
	b. in entering this Agreement, the Commonwealth has relied on the Funding Recipient’s warranties under clause 5.2 and any information provided to it by the Funding Recipient for the Activity;
	c. any review by the Commonwealth of the Funding Recipient’s performance of its obligations under this Agreement does not constitute acceptance of the adequacy of the matters reviewed or a waiver by the Commonwealth of any of its rights or the Funding...
	d. other than a breach by the Commonwealth of clause 22.4.1 the Funding Recipient has no right of action against the Commonwealth, or any defence to any action or claim by the Commonwealth, arising from any review, alleged verification, approval or ac...

	5.3.3. Any breach by the Funding Recipient or the Funding Recipient’s Personnel of the Health and Safety Law that:
	a. gives rise to circumstances which present in the Commonwealth’s opinion (based on reasonable evidence), actual or potential risk to life; or
	b. is otherwise required to be notified under the Health and Safety Law,
	entitles the Commonwealth to suspend the whole or part of the Activity (until such time as the Funding Recipient satisfies the Commonwealth, acting reasonably, that the breach has been rectified) and the Funding Recipient must bear any costs it incurs...



	6. General risks, site risks and access
	6.1. Site risks
	6.1.1. As between the Commonwealth and the Funding Recipient, the Funding Recipient accepts sole responsibility for, and assumes the risk of, all Loss arising out of or in connection with the nature, characteristics and physical conditions of a Site, ...
	a. all contamination in, under or around a Site and the removal of any contamination from a Site;
	b. any non-standard soil or subsurface conditions; and
	c. environmental, heritage, native title and geotechnical risks in connection with a Site.

	6.1.2. The Funding Recipient will be responsible for, at its own cost:
	a. felling and lopping of trees, clearing and removing vegetation and undergrowth, and undertaking any required excavations or other land surface preparations;
	b. erecting temporary workshops, sheds and other buildings and erecting fencing or other security; and
	c. installing any services, including water, electricity, gas, fuel, telephone, drainage, sewerage, fibre optic cable and electronic communication services,

	6.1.3. The Funding Recipient must, in performing the Activity:
	a. not bring on to, or produce any contaminants, pollution or other hazardous materials, or otherwise cause contamination, other than as required for the Activity and compliance with relevant Laws; and
	b. make good any contamination caused or contributed to by the Funding Recipient on a Site, or arising out of or in any way in connection with the Activity.

	6.1.4. Where the Commonwealth owns or is in control of a Site, the Parties will enter into separate arrangements for that Site that will include provisions governing Commonwealth Liability for the risks.

	6.2. Access to Sites
	6.2.1. The Funding Recipient is solely responsible for procuring each Site and obtaining access to and from a Site as required to perform the Activity (including any Approvals required for such Access) and the Commonwealth is not liable for, or in con...


	7. Services and Retail Mobile Services
	7.1. Provision of the Services
	7.1.1. During the Operational Period for each Asset, the Funding Recipient must:
	a. provide the Retail Mobile Services and Services in each Priority Designated Location in accordance with this Agreement so as to: [TLS Note: Consider whether the use of “Priority Location”, rather than “Designated Location” is incorrect here, consid...
	i. subject to clause 7.1.2.a, maintain the Coverage requirements set out in the Operational Coverage Maps; and
	ii. meet the Specifications and otherwise comply with Schedule 2;   [TLS Note: We agree with the Commonwealth’s comment, however suggest the required change can be achieved by amending the definition of ‘Specifications’ to include the quality of the s...

	b. subject to clause 7.1.2, provide:
	i. 3G HSPA+  and 4G Retail Mobile Services from each Funded Solution located in any area other than a Remote or Very Remote area; or
	ii. at least 3G HSPA+ Retail Mobile Services from each Funded Solutions located in a Remote or Very Remote area;

	c. ensure that the Retail Mobile Services are made available (subject to clause 7.1.1.b above) at comparable price and non-price terms and conditions and with the same features (including fault rectification and complaint handling processes) as equiva...
	d. after the Date of Asset Completion, maintain (or where reasonably possible, improve) the Coverage at a Priority Designated Location (except in circumstances where maintenance, upgrade or repair of the Funded Solution is required in order to ensure ...
	e. ensure that each Funded Solution delivers Retail Mobile Services and Services in accordance with the Specifications.

	7.1.2. The Commonwealth acknowledges that:
	a. the Coverage at a Priority Designated Location will vary during the Operational Period based on environmental and technical factors;
	b. the Funding Recipient does not guarantee that the Retail Mobile Services provided in accordance with this Agreement will be continuous or fault free; and
	c. if the Funding Recipient decides or is required to modify its network or exit a technology, it may, and is permitted by the Commonwealth to, modify or cancel (and replace) the Retail Mobile Services provided under clause 7.1.1 to the extent that th...


	7.2. Co-Location Obligations and Co-Location Service Agreements
	7.2.1. Subject to clauses 7.2.2 and 7.4, the Funding Recipient must offer Co-Location to a Mobile Network Operator on each Funded Solution as specified in Schedule 2.
	7.2.2.  The obligations under clauses 7.2.1, 7.2.3.a and 7.2.3.b only applies where:
	a. for Replacement Sites and Additional Sites, Co-Location of other facilities is technically feasible; or and
	b.  the Co-Locating Mobile Network Operator agrees to pay the incremental costs of any new tower, building or structure that is required to be built in order to accommodate the Co-Locating Mobile Network Operator on that Site.

	7.2.3. The Funding Recipient must:
	a. for each Funded Solution identified as suitable for co-location in Schedule [2] provide the estimated incremental cost (based on desktop analysis) for a Funded Solution to support an additional Mobile Network Operator for each of the configurations...
	b. commence Co-Location negotiations for Funded Solutions as soon as is reasonably practicable at the earliest possible opportunity after the successful Sites are known and before the commencement of the detailed site design phase begins for an indivi...
	c. negotiate in good faith with each Mobile Network Operator that expressed an interest in Co-Locating on a Funded Solution or co-building in relation to the terms and conditions for such arrangements; and
	d. where clause 7.2.1 applies (as qualified by clause 7.2.2), facilitate access by Mobile Network Operators to that Asset (in order to allow for Co-Location and participation in the design and construction of that Asset (if required)) in accordance wi...

	7.2.4. The Commonwealth acknowledges that:
	a. the Indicative Co-Location Costs are an estimate only and will not be binding on the Funding Recipient; and
	b. the Funding Recipient may qualify the Indicative Co-Location Costs as an indicative estimate only when providing those costs to the Mobile Network Operators as required by clause 7.2.3.a.


	7.3. Backhaul Access and Pricing Principles
	Where the Funding Recipient has entered into a legally binding agreement with another Mobile Network Operator to Co-Locate on an Asset in accordance with this Agreement, the Funding Recipient must comply with the terms and conditions set out in Schedu...

	7.4. Co-Location and Backhaul - disputes with MNOs
	7.4.1. The Funding Recipient must negotiate with any Mobile Network Operator in good faith regarding the commercial terms and conditions (including capital contribution (for Co-Location), price and non-price) upon which the Co-Location services and MB...
	7.4.2. If the Funding Recipient and the Mobile Network Operator fail to agree a Co-Location Services Agreement within 50 Business Days of the date of commencement of negotiations (or other longer period Notified by the Commonwealth), the Funding Recip...
	7.4.3. Not used.
	7.4.4. Clauses 7.4.4 –7.4.12 (inclusive) apply to any dispute referred by the Commonwealth for resolution under paragraph 1(e)(i)(H) of Schedule 3 or item 8 of Schedule 4 (MNO Dispute).
	7.4.5. MNO Disputes will be referred for determination to an individual holding a current legal practising certificate who has relevant expertise and experience in telecommunications access or similar disputes (Expert).
	7.4.6. Within 3 Business Days of the MNO Dispute being referred for resolution by the Commonwealth under paragraph 1(e)(i)(H) of Schedule 3 or item 8 of Schedule 4 (Referral Date), the Funding Recipient must provide the Commonwealth with a list of at ...
	7.4.7. If either Party does not comply with the requirements of clause 7.4.6 by the deadline specified in that clause, then the other Party may immediately apply to the President of the NSW Bar Association and request that he or she appoint an Expert ...
	7.4.8. If any Co-Location terms and conditions have not been agreed between the Funding Recipient and the MNO by the Referral Date (Outstanding Terms), the Expert will determine whether the most recent version of the Outstanding Terms submitted by the...
	7.4.9. In the event that the Expert determines pursuant to clause 7.4.8 that any Outstanding Terms do not meet the relevant requirements, then he or she will notify the Parties of such amendments he or she considers would be necessary to meet the requ...
	7.4.10. The Parties agree that:
	a. the Expert will act as an expert and not as an arbitrator and will be required to act fairly and impartially;
	b. the Expert’s determination will (in absence of a manifest error or where the Expert has acted in bad faith) be final and binding on the Parties;
	c. the determination must be conducted in accordance with the Institute of Arbitrators & Mediators Australia Expert Determination Rules, except that in the event of any conflicts between those rules and this clause, then this clause will prevail; and
	d. subject to clause 7.4.10.c, the Expert will decide the procedures to be followed provided:
	i. a Party may, but is not obligated to, submit a written submissions to the Expert;
	ii. within 15 Business Days of the Expert’s appointment, the Commonwealth may submit a written submission on behalf of the relevant MNO in addition to, or in lieu of, its own submission;
	iii. the Funding Recipient may submit written submissions within 15 Business Days of receiving the submissions referred to in clause 7.4.10.d.ii (or if the Commonwealth determines not to submit any written submissions, within 25 Business Days of the E...
	iv. each Party must provide such reasonable information as may be requested by the Expert in order to make the determination and the Expert may retain an independent subject-matter expert to assist him or her in the determination; and
	v. the Expert will be requested to make his/her determination within 20 Business Days of the receipt of the final written submission under this clause 7.4.10.d.


	7.4.11. Each Party will bear its own costs of complying with clause 7.4, and the Parties must bear equally the cost of the Expert (including fees and out of pocket expenses).  The Funding Recipient acknowledges that the Commonwealth may seek to recove...
	7.4.12. The Funding Recipient consents to the Commonwealth advising a relevant MNO that the Commonwealth has agreed a dispute resolution process with the Funding Recipient for the resolution of certain outstanding Co-Location matters.

	7.5. Costs for the delivery of Retail Mobile Services and Services
	7.5.1. The Funding Recipient will be responsible for all costs associated with the provision of the Retail Mobile Services and Services, including the costs of repairs and upgrades to the Assets.
	7.5.2. Except as a payment required to be made in accordance with clause 9, the Commonwealth will not:
	a. provide any funding or subsidy to support the provision of the Retail Mobile Services and Services;
	b. pay any fees for the provision of the Retail Mobile Services and Services (other than fees due and payable under an agreement other than this Agreement); or
	c. make any contribution (of any kind) towards any charge, expense or other cost incurred by the Funding Recipient, whether directly or indirectly related to the provision of the Services or Retail Mobile Services.

	7.5.3. The Commonwealth is not liable for, or in connection with, any claim (and the Funding Recipient is not entitled to make any claim) arising out of, or in connection with, the performance of the Retail Mobile Services and Services, other than a P...
	7.5.4. The Funding Recipient will be entitled to retain all revenue from the provision of the Retail Mobile Services and Services to third parties or any revenue received from any third party under any Co- Location Services Agreement.

	7.6. Variations
	7.6.1. If the Funding Recipient wishes to undertake any Variation, it must obtain the Commonwealth’s prior written approval. The Commonwealth may, in its absolute discretion:
	a. approve or reject any such Variation and, if approved, issue a Variation Notice; and
	b. impose any condition on an approval pursuant to clause 7.6.1.a.,

	7.6.2. The Funding Recipient acknowledges and agrees that it will be responsible for all costs associated with undertaking a Variation approved pursuant to clause 7.6.1.a and that the Commonwealth is not liable for, or in connection with, any claim (a...
	7.6.3. This clause 7.6 does not apply to:
	a. any changes that are permitted under clause 7.1.2.c;
	b. variations because of a Site Frustration Event, which may only be undertaken in accordance with clause 4.4;
	c. variations because of an At Risk Event, which may only be undertaken in accordance with clause 23.7; and
	d. a variation that the Commonwealth has previously approved, or be deemed to have approved, under clause 4.5.



	8. Specific Warranties
	8.1.1. The Funding Recipient warrants to the Commonwealth on the Date of this Agreement and each date that it lodges a Payment Claim under clause 9.1 that:
	a. the Funding Recipient can and will provide the Retail Mobile Services and Services in accordance with this Agreement;
	b. subject to clause 4.4 the Funding Recipient can and will obtain any licences, Approvals, permissions, powers or consents necessary for fulfilling its obligations under this Agreement;
	c. the Funding Recipient currently complies with, and will continue to comply with, any applicable Laws in all material respects, and Health and Safety Laws in all respects;
	d. the design of the Assets will be Fit for Purpose; and
	e. the Rollout will:
	i. upon Asset Completion and Rollout Completion, be Fit for Purpose; and
	ii. remain at all times Fit for Purpose; and

	f. any work undertaken on the Core Environment using any Funding is necessary for the provision of the Services or Retail Mobile Services at a Site and that any benefits flowing to other parts of the Funding Recipient’s networks or services are conseq...


	9. Payment
	9.1. Payment of Funding
	9.1.1. Subject to clause 9.6, the Commonwealth will provide the Funding Recipient with the Funding at the times and in the manner specified in this clause 9 and Schedule 2.
	9.1.2. Subject to this clause 9, the Commonwealth will provide the Funding Recipient with the Funding as follows:
	a. a one-off mobilisation payment equal to 10% of the Total Funding Amount (Mobilisation Payment) subject to the Funding Recipient providing a Tax Invoice;
	b. a monthly amount comprising the total of all Asset Completion Payments for Funded Solutions that have achieved Asset Completion in the previous month (or part month) (Monthly Payment) subject to the Funding Recipient providing the Completion Docume...
	c. 10% of the Total Funding Amount (Final Payment) subject to the Funding Recipient providing the Completion Documents for the last Funded Solution to achieve Asset Completion (excluding a Funded Solution at any Additional Site).

	9.1.3. The Funding Recipient must provide the Commonwealth with the Completion Documents for the previous month for the Payment Claim.
	9.1.4. The Asset Completion Report must be submitted with:
	a. a statutory declaration in the prescribed form set out in a relevant SOP Act, (if any) stating that all amounts which are then due and payable in accordance with the agreed payment terms by the Funding Recipient to any subcontractor, consultant or ...
	b. any other information required under a relevant SOP Act; and
	c. if the Funded Solution is situated within New South Wales, a statement comprising a statement under each of the following:
	i. section 175B of the Workers Compensation Act 1987 (NSW);
	ii. schedule 2, Part 5 of the Payroll Tax Act 2007 (NSW); and
	iii. section 127 of the Industrial Relations Act 1996 (NSW),


	9.1.5. The Funding Recipient must issue a Tax Invoice to the Commonwealth (as required by clause 15.4.1) containing details of:
	a. the Funded Solution in respect of which the Tax Invoice relates;
	b. the number of this Agreement if Notified to the Funding Recipient by the Commonwealth and the Date of this Agreement; and
	c. the bank account name and details for payment of the invoice by electronic funds transfer.

	9.1.6. Without limiting the Commonwealth's rights, the Commonwealth will not be liable to pay any Funding:
	a. until all material information required under this clause has been provided to the Commonwealth;
	b. until the Funding Recipient has complied with all of its material obligations under this Agreement which are required to have been complied with;
	c. if the Funding Recipient has amounts to be repaid or un-acquitted moneys under any arrangement (whether contractual or statutory) with the Commonwealth related to any Mobile Black Spots Program;
	d. if:
	i. for Monthly Payments - the Commonwealth is not satisfied that Asset Completion has occurred in accordance with clause 13.1;
	ii. for the Final Payment – the Funding Recipient has not completed the Rollout to the Commonwealth’s satisfaction (provided that the Commonwealth must act reasonably); or

	e. if a Completion Document provided by the Funding Recipient is not accurate or complete.

	9.1.7. Notwithstanding such suspension or deferral of any payments in accordance with clause 9.1.6, the Funding Recipient must continue to perform all of its obligations under this Agreement, unless the Commonwealth agrees otherwise in writing.
	9.1.8. Subject to clause 9.1.6, the Commonwealth will pay to the Funding Recipient:
	a. the Mobilisation Payment within 20 Business Days of receipt of a valid Tax Invoice; and
	b. the Monthly Payment and the Final Payment within 20 Business Days of receipt of a valid Tax Invoice and the relevant Completion Documents.

	9.1.9. Any payment of Funds under this Agreement is not:
	a. evidence of the value of work or that work has been satisfactorily carried out in accordance with this Agreement;
	b. an admission of liability; or
	c. approval by the Commonwealth of the Funding Recipient’s performance or compliance with this Agreement,


	9.2. Reconciliation Statement
	9.2.1. The Parties acknowledge that for any particular Funded Solution there may be a Cost Overrun or a Cost Underrun.
	9.2.2. Within 20 Business Days from each Quarter Date during the Rollout Period, the Funding Recipient will provide the Commonwealth with a statement:
	a. in the form specified in Schedule 9, unless the Parties agree a different form,
	b. setting out the Actual Asset Capital Costs and the Estimated Asset Capital Costs for each Funded Solution that achieved Asset Completion; and
	c. setting out the balance of Cost Underruns against Cost Overruns (each a Reconciliation Statement).

	9.2.3. The Reconciliation Statement must be certified in writing by a person duly authorised to make the certification on behalf of the Funding Recipient and who occupies a senior executive position within the Funding Recipient's organisation.

	9.3. Record of Unspent Pool
	9.3.1. The Funding Recipient must also maintain a record of the balance of each of the Unspent Pools showing the relative contribution of each Party to the Cost Underruns, based on the proportion of that Party’s financial contribution to the Estimated...
	9.3.2. Subject to clause 4.4.7, in calculating the balance of each of the Unspent Pools, the Funding Recipient may:
	a. for a State Pool, apply Cost Underruns within a State Pool to offset Cost Overruns within that Key State; and
	b. for the National Pool, apply Cost Underruns within the National Pool to offset Cost Overruns in any State or Territory.

	9.3.3. The Parties acknowledge that the balance of any Unspent Pool will (at any relevant time) include:
	a. money paid to the Funding Recipient (for example, the Mobilisation Payment for each Affected Site where the Parties have agreed under clause 4.4.7 to allocate the Funding and Funding Recipient’s Contribution for that Affected Site to the National P...
	b. money that has not yet been paid to the Funding Recipient (for example, the Funding and Funding Recipient’s Contribution for each Affected Site where the Parties have agreed under clause 4.4.7 to allocate the Funding and Funding Recipient’s Contrib...


	9.4. Use of Cost Underruns and Additional Sites
	9.4.1. During the Rollout Period, the Funding Recipient may apply any Cost Underruns in respect of a Site, for or towards:
	a. Cost Overruns on other Sites;
	b. Replacement Sites which have higher costs than the Site it replaced; and
	c. Additional Sites in accordance with this clause 9.4,

	provided the Cost Underruns are:
	d. from Sites that have reached Asset Completion; or
	e. Funding that is deemed to be Cost Underruns in accordance with clause 4.4.7 and in which case, such Cost Underruns must only be used to fund Additional Sites.

	9.4.2. The Parties will meet each [May and October during the Rollout Period]  to review the progress of the Rollout Schedule and the current status of the Cost Underruns and Cost Overruns.
	9.4.3. Prior to the date that is [three  months] before the Date for Rollout Completion, either Party may request that the other Party meet to discuss the use of Unspent Pools to construct Additional Assets.
	9.4.4. If the Unspent Pool is a State Pool:
	a. the Commonwealth and the Funding Recipient must also ensure that the relevant Key State is included in the meeting;
	b. the Commonwealth, the Funding Recipient and the Key State must within 10 Business Days of receiving a request under clause 9.4.3 or an equivalent request from the Key State, meet to discuss the possible Additional Sites applying the Additional Site...
	c. no Additional Site is required to be built unless each of the Commonwealth, the Funding Recipient and the Key State agree on the location, Specifications and Date for Asset Completion for the Additional Site;
	d. as part of the discussion on the Additional Site, the Commonwealth and the Funding Recipient must consult with the relevant Key State about the Commonwealth and the Funding Recipient transferring their respective share of the net Cost Underruns fro...
	e. if no agreement on an Additional Site is reached by the Commonwealth, the Funding Recipient and the relevant Key State within eight weeks of meeting under clause 9.4.4.b, then the Commonwealth and the Funding Recipient may agree to transfer their r...

	9.4.5. If the Unspent Pool is the National Pool:
	a. the Commonwealth and the Funding Recipient must within 10 Business Days of receiving a request under clause 9.4.3, meet to discuss the possible Additional Sites applying the Additional Site Principles; and
	b. no Additional Site is required to be built unless each Party agrees.

	9.4.6. The following principles apply for assessing the selection of an Additional Site (Additional Site Principles):
	a. an Additional Site must be at a Priority Location;
	b. to the extent a State Pool is used to fund the Additional Site, priority will be given to an Additional Site within a relevant Key State;
	c. an Additional Site will not be selected unless the Funding Recipient warrants that the proposed Additional Site does not deliver Coverage within an area specified in the Funding Recipient’s current three-year forward-build network coverage plans (o...
	d. any use of a State Pool is subject to the condition that the Funding Recipient’s overall spend in the relevant Key State cannot exceed the total Funding Recipient’s Contributions for that Key State; and
	e. any use of the National Pool is subject to the condition that the Funding Recipient’s overall spend for the Program cannot exceed the total Funding Recipient’s Contributions.

	9.4.7. The Parties agree that:
	a. all Additional Sites must be agreed by the Parties:
	i. [prior to the Date for Rollout Completion ]; or
	ii. in relation to an Additional Site in a Key State, if the relevant Key State Agreement specifies an earlier date, the earlier date specified in that Key State Agreement;

	b. Asset Completion for Additional Assets may extend beyond the Date for Rollout Completion but if physical construction of an Asset at an Additional Site has not commenced by the date that is [12 months] after the Date for Rollout Completion, then:
	i. the Commonwealth’s respective share of the Cost Underrun for that Asset at the Additional Site must be refunded to the Commonwealth under clause 15.7; and
	ii. the Funding Recipient may choose not to build that Asset at that Additional Site;

	c. unless otherwise agreed by the Commonwealth, the Funding Recipient and the Key State, the financial contribution of each Party to an Additional Site from a State Pool will be based on each Party’s share of the balance of the relevant State Pool (be...
	d. unless otherwise agreed by the Commonwealth and the Funding Recipient, the financial contribution of each Party to an Additional Site should be based on each Party’s share of the balance of the National Pool (being their respective share of the net...
	e. the Funding Recipient will update the Payment Schedule to include any Additional Site, and:
	i. the “Asset Completion Payment” column of the Payment Schedule will reflect 100% of the agreed Commonwealth proportion of the Estimated Asset Capital Costs; and
	ii. the “Mobilisation Payment” and “Final Payment” columns of the Payment Schedule will reflect $0.00,

	and the Asset Completion Payment to be paid in accordance with clause 9.1.2.b will be:
	iii. $0.00 where the Commonwealth’s agreed proportion of the Estimated Asset Capital Costs of the Additional Site is equal to or less than the Commonwealth’s respective share of the balance of any Unspent Pool (excluding amounts that have been deemed ...
	iv. to the extent the Commonwealth’s agreed proportion of the Estimated Asset Capital Costs of the Additional Site is greater than the Commonwealth’s respective share of the balance of any Unspent Pool as described in clause 9.4.7.d, an amount equal t...
	A. any Mobilisation Payment component of the deemed Cost Underruns allocated to the National Pool in accordance with clause 4.4.7.a; and
	B. any deemed Cost Underruns have not been used previously through the operation of this clause 9.4.7.e.



	9.4.8. If:
	a. there is a remaining balance in a State Pool by [30 November  2018]; and
	b. the remaining Cost Underruns in that State Pool are insufficient to build an Additional Site in the Key State,

	the Commonwealth and the Funding Recipient may agree to transfer their respective share of the net Cost Underruns in those State Pools into the National Pool if this will result in sufficient funds for one or more Additional Sites to be built under th...
	9.4.9. For the purpose of clause 9.4.7.b, the Funding Recipient will be deemed to have commenced physical construction of an Asset at an Additional Site once:
	a. all necessary preparatory work has been completed (including without limitation obtaining all necessary Approvals, and completion of any Design Documentation); and
	b. the Funding Recipient has started actual physical construction of the Asset at the Additional Site, including preparation of a Site for constructing the Asset.


	9.5. Final Payment
	9.5.1. Within 30 Business Days of the Date for Rollout Completion, the Funding Recipient must provide to the Commonwealth a statement setting out the Actual Asset Capital Costs for each Asset that has reached Asset Completion.
	9.5.2. Within 20 Business Days of the Funding Recipient providing a statement under clause 9.5.1, the Funding Recipient must pay to the Commonwealth (in accordance with clause 15.7) an amount equal to:
	a. the Commonwealth’s respective share of any remaining balance of any Unspent Pool which has not been allocated to an Asset at an Additional Site; and
	b. the pro-rated proportion of the Mobilisation Payment for any Funded Solution that has not reached Asset Completion by the Date for Rollout Completion.

	9.5.3. To the extent that the Final Payment is negative, the Funding Recipient must refund such amount to the Commonwealth in accordance with clause 15.7.
	9.5.4. This clause 9.5 does not apply to Additional Sites.

	9.6. Limitations on Funding
	9.6.1. The maximum amount of Funds payable by the Commonwealth under this Agreement is limited to the Total Funding Amount. The Commonwealth is not responsible for the provision of additional money to meet any Actual Asset Capital Costs or any other c...
	9.6.2. The Funding Recipient must, in respect of an Asset, only use the Funding to pay for the Actual Asset Capital Costs.
	9.6.3. The Funding Recipient acknowledges that:
	a. the Funding payable under this Agreement is intended to meet, in respect of each Asset, some but not all of the Funding Recipient’s Estimated Asset Capital Costs or Actual Asset Capital Costs; and
	b. the Funding Recipient is solely responsible for, and must contribute or arrange for the contribution of all amounts in addition to the Total Funding Amount which are necessary to complete the Rollout and provide the Services, as set out in clause 1...


	9.7. Receipt of other government funding
	9.7.1. Subject to clause 9.7.2, no Funding will be paid for the conduct of an activity where the Funding Recipient may be entitled to funding for the same or a similar activity at the same Site from another Commonwealth agency at the time this Agreeme...
	9.7.2. Except for agreed Other Contributions, the Funding Recipient must obtain the Commonwealth’s written consent (such consent not to be unreasonably withheld) prior to entering into any arrangement (whether contractual or statutory) under which it ...
	a. another Commonwealth agency; or
	b. a State, Territory or local government,


	9.8. Use as security
	9.8.1. The Funding Recipient warrants that it will, at all relevant times, ensure that the Assets are not used as any form of security for the purpose of obtaining or complying with any form of loan, credit, payment or other interest, or for the prepa...


	10. Funding Recipient’s Contributions and Other Contributions
	10.1. Funding Recipient’s Contributions
	10.1.1. The Funding Recipient must provide the Funding Recipient’s Contributions for the Activity at the times, and in the amounts, as specified in Schedule 2.

	10.2. Other Contributions
	10.2.1. The Funding Recipient must ensure that any Key State Agreement is not inconsistent with the following provisions of this  Agreement:
	a. Clause 4 (Rollout and Activity Obligations), including without limitation, clause 4.4 (Site Variations);
	b. Clause 7.2 (Co-Location obligations and Co-Location Services Agreement);
	c. Clause 9, to the extent it relates to Unspent Pools and includes clause 9.4 (Use of Cost Underruns and Additional Sites); and
	d. Clause 24 (Delay in Rollout).

	10.2.2. If a Key State Agreement is terminated (in whole or in respect of a State Co-Funded Site during Rollout:
	a. the Funding Recipient may elect not to build the relevant State Co-Funded Site or not continue to build and achieve Asset Completion for a State Co-Funded Site; and
	b. if the Funding Recipient makes an election pursuant to clause 10.2.2.a, the Funding and the Funding Recipient’s Contribution for that State Co-Funded Site will be deemed to be a Cost Underrun and allocated to the National Pool to build Additional S...

	10.2.3. If requested by the Funding Recipient in respect of a State Co-Funded Site, the Commonwealth must, on the provision of reasonable notice by the Funding Recipient meet (by phone or in person) with the relevant Key State and the Funding Recipien...


	11. Assets
	11.1. Acquisition of Assets
	11.1.1. The Commonwealth acknowledges that the Funding Recipient will use the Funding to acquire Assets (including Network Infrastructure) and that those Assets will be owned by the Funding Recipient.

	11.2. Terms applicable to Asset
	11.2.1. During the Operational Period, the Funding Recipient must use any Asset acquired or built with the Funds in accordance with this Agreement and for the purposes of the Activity and the provision of the Services and Retail Mobile Services.


	12. Records
	12.1. Keeping Records
	12.1.1. The Funding Recipient must create and maintain full and accurate Records of the conduct of the Activity including (without limitation):
	a. the actual progress of the Rollout, including the works undertaken to achieve Asset Completion in respect of each Asset, achievement of Asset Completion in respect of each Asset and the nature and effect of any delay to Asset Completion by the Date...
	b. an Asset register listing all items of plant and equipment incorporated into the Asset as constructed;
	c. the completion of each Asset and any disposal of Assets or reapplication of Funds to an alternative Asset approved under this Agreement;
	d. the implementation and provision of the Retail Mobile Services and Services in compliance with the Coverage obligations and the Specifications;
	e. the creation of Intellectual Property Rights in Activity Material;
	f. the receipt and use of the Funding;
	g. the receipt and use of the Funding Recipient’s Contributions and the Other Contributions; and
	h. in addition to paragraphs f and g, financial Records relating to the performance of the Activity so as to enable:
	i. all expenditure related to the Activity to be identified in the Funding Recipient’s accounts;
	ii. the preparation of financial statements in accordance with the Australian Accounting Standards; and
	iii. the audit of those financial statements in accordance with the Australian Auditing Standards.



	12.2. Retention of Records
	12.2.1. The Funding Recipient must from the Date of this Agreement until the later of 10 years from the Date of this Agreement or 3 years after the Expiry Date, unless otherwise required by law, keep secure all Records and accounts required to be crea...


	13. Reporting
	13.1. Asset Completion Reports
	13.1.1. For each Asset created at a specific Site, the Funding Recipient must submit an Asset Completion Report to the Commonwealth which meets the requirements of Part 2 of Schedule 6 - Reports.
	13.1.2. Upon receipt of the Asset Completion Report, the Commonwealth must consider whether completion of the Funded Solution has occurred, and will Notify the Funding Recipient either that:
	a. the Commonwealth is satisfied that Asset Completion has occurred in accordance with this Agreement in respect of the Funded Solution; or
	b. the Commonwealth, acting reasonably and in good faith, is not satisfied that Asset Completion has occurred in accordance with this Agreement in respect of that Asset, in which case the Notice will also specify the reason or reasons why the Commonwe...

	13.1.3. If the Commonwealth issues a Notice under clause 13.1.2.b, the Funding Recipient must, at its own expense and within a timeframe required by the Commonwealth, take such remedial action as is reasonably required by the Commonwealth to achieve A...
	13.1.4. If the Commonwealth does not issue a Notice under clause 13.1.2.b within 20 Business Days of receiving an Asset Completion Report, the Commonwealth will be deemed to be satisfied that Asset Completion has occurred in accordance with this Agree...
	13.1.5. Subject to clause 9.1.6, nothing in this clause 13.1 derogates from the Commonwealth’s obligation to pay the Funds to the Funding Recipient in accordance with clause 9.1.2.b.

	13.2. Operational Period Reports
	13.2.1. The Funding Recipient must submit reports to the Commonwealth, which meet the requirements of:
	a. clauses 1.1.3.i and 1.1.3.ii of Part 3 of Schedule 6 in respect of each Funded Solution which has achieved Asset Completion at the following times:
	i. each 12 months from the first Date of Asset Completion of a Funded Solution until the date that is 12 months from the Date for Rollout Completion; and

	b. Part 3 of Schedule 6 - Reports (Operational Period Reports) at the following times:
	i. 12 months from Date for Rollout Completion; and
	ii. 24 months from Date for Rollout Completion.


	13.2.2. After 24 months from the Date for Rollout Completion, within 20 Business Days of request from the Commonwealth (which request may not be made no more than once a year) for the remainder of the Term of this Agreement, the Funding Recipient must...

	13.3. Other Reports
	13.3.1. The Commonwealth may from time to time and acting reasonably, require the Funding Recipient to provide additional Reports to the Commonwealth provided that the required additional Reports do not require the Funding Recipient to disclose any th...
	a. are directly relevant to the Program; or
	b. have been requested from the Commonwealth by a House or Committee of the Parliament of Australia or the Auditor-General; or
	c. are required by statutory audit and inspection obligations.

	13.3.2. At the time of a request under clause 13.3.1, the Commonwealth will Notify the Funding Recipient of the timing and details required to be included in the Report.
	13.3.3. If the Funding Recipient does not consider (acting reasonably) that an additional Report satisfies the conditions in clause 13.3.1, the Funding Recipient has no obligation to provide the Reports and will Notify the Commonwealth accordingly.  A...

	13.4. Reporting requirements
	13.4.1. Subject to clause 13.3.3, all Reports to be provided by the Funding Recipient must be at the Funding Recipient’s own expense.
	13.4.2. If the Commonwealth is not reasonably satisfied that the form or the content of a Report complies with the requirements of this Agreement the Commonwealth will, within 10 Business Days of receiving the Report, Notify the Funding Recipient, in ...

	13.5. Statements of receipt and expenditure
	13.5.1. In addition to the Funding Recipient’s other reporting obligations under the Agreement the Funding Recipient must provide to the Commonwealth within 60 Business Days after the completion of the true-up under clause 9.5 an audited statement of ...
	13.5.2. The information provided under clause 13.5.1 must be accompanied by a certificate that all Funding was spent for the purpose of the Rollout and in accordance with this Agreement, and that the Funding Recipient has complied with this Agreement ...
	13.5.3. The Commonwealth will consider the audited statement provided in accordance with clause 13.5.1 and Notify the Funding Recipient either that:
	a. the Commonwealth is satisfied with the statement; or
	b. the Commonwealth, acting reasonably, forms the view that there are material deficiencies with the statement, in which case the Notice must specify the reason why the Commonwealth is not so satisfied with the statement.

	13.5.4. If a Notice is issued under clause 13.5.3, the Funding Recipient must, at its own expense and within a time frame required by the Commonwealth, take such remedial action as is required to remedy the defects in the statement and re-submit it to...


	14. Public database
	14.1.1. Prior to the commencement of the detailed design phase for the first Funded Solution, the Funding Recipient must establish, and then maintain and keep updated on a monthly basis, a publicly available online database until the date that is 30 B...
	14.1.2. The information available on the Database must be sufficient to assist the Commonwealth to monitor progress of the Rollout and to enable MNOs and other parties to progressively make informed decisions about co-locating equipment to deliver Ret...
	a. the Funded Solution location;
	b. whether each Funded Solution is planned or operational; and
	c. the anticipated six month period in which an Asset will achieve Asset Completion.


	15. Taxes, duties and government charges
	15.1. General taxes
	15.1.1. Subject to this clause 15, all taxes, duties and government charges imposed in Australia or overseas in connection with this Agreement must be borne by the Funding Recipient.

	15.2. Funds are GST Inclusive
	15.2.1. Funds payable under this Agreement include amounts on account of any GST payable by the Funding Recipient on Taxable Supplies to the Commonwealth, other than any additional GST payable by the Funding Recipient on Taxable Supplies to the Common...
	15.2.2. Notwithstanding anything else in this Agreement (including any limitation on the Commonwealth’s Funding) the Commonwealth agrees to pay the Funding Recipient any Additional GST Amount upon receipt of a Tax Invoice in accordance with clause 15.4.

	15.3. GST registration and ABN
	15.3.1. The provisions of this clause in respect of GST apply if the Funding Recipient is registered or is required to be registered for GST. Each Party has quoted its ABN to the other, and must tell the other immediately about any changes to either t...

	15.4. Tax Invoice
	15.4.1. The Funding Recipient must give the Commonwealth a Tax Invoice in accordance with the GST Act in relation to any Taxable Supply by the Funding Recipient to the Commonwealth in connection with this Agreement prior to payment of Funds by the Com...

	15.5. Input Tax Credit
	15.5.1. No Party may claim from the other any amount for which the first one may claim an Input Tax Credit or decreasing adjustment. For the avoidance of doubt, the Funding payable by the Commonwealth to the Funding Recipient under this Agreement must...

	15.6. Claims
	15.6.1. If a payment to satisfy a claim or a right to claim under or in connection with this Agreement (for example, a claim for damages for breach of the Agreement) gives rise to a liability to pay GST, the payer must also pay the amount of that GST ...
	15.6.2. If a Party has a claim under or in connection with this Agreement for a cost on which that Party must pay GST, the claim is for the cost plus all GST on that cost (except any GST for which that Party is entitled to an Input Tax Credit).

	15.7. Refund
	15.7.1. If, at any time the Commonwealth determines (acting reasonably) that:
	a. there remains an amount of Funding that has not been spent or Legally Committed for expenditure in accordance with this Agreement;
	b. Funds have not been spent in accordance with this Agreement; or
	c. Funds have not been properly acquitted to the Commonwealth’s satisfaction;

	then, at the Commonwealth’s discretion (acting reasonably), this amount must within 20 Business Days of a Notice from the Commonwealth be refunded by the Funding Recipient to the Commonwealth or dealt with as notified by the Commonwealth, or the Commo...
	15.7.2. Subject to clause 15.7.3 any refund under this Agreement must be inclusive of GST and must be accompanied by an Adjustment Note under the GST Act relating to Taxable Supplies for which the Funding Recipient previously issued to the Commonwealt...
	15.7.3. If any additional GST Amount has been paid under clause 15.2.2 and there is a refund of Funds under clause 15.7.2, then the Funding Recipient must also refund the Additional GST Amount.


	16. Commonwealth Material
	16.1. Ownership
	16.1.1. Ownership of all Commonwealth Material, including Intellectual Property Rights in that Material, remains vested at all times in the Commonwealth but, subject to existing third party rights, the Commonwealth grants the Funding Recipient a licen...

	16.2. Possession of Commonwealth Material
	16.2.1. On and from the Expiry Date, the Funding Recipient may retain all Commonwealth Material remaining in its possession, unless otherwise notified by the Commonwealth.

	16.3. Maintain Commonwealth Material
	16.3.1. The Funding Recipient must keep safely and maintain Commonwealth Material the Funding Recipient has been given for the purposes of this Agreement.


	17. Intellectual Property Rights
	17.1. Ownership
	17.1.1. Subject to this clause 17, as between the Commonwealth and the Funding Recipient (but without affecting the position between the Funding Recipient and a third party) Intellectual Property Rights in Activity Material vest immediately in the Fun...

	17.2. Licence of Activity Material
	17.2.1. Subject to clause 18.1.7 and 28.1.4, the Funding Recipient grants to the Commonwealth (or must procure for the Commonwealth) an irrevocable, free, non-exclusive licence (including a right of sublicense) to use, reproduce, copy, communicate and...
	a. this Agreement;
	b. evaluating the Program
	c. developing similar Programs; and
	d. developing public policy.


	17.3. Licence of Existing Material
	17.3.1. This clause 17 does not affect the ownership of any Intellectual Property Rights in any Existing Material. Subject to any existing third party rights that the Funding Recipient notifies the Commonwealth of, the Funding Recipient grants to the ...
	17.3.2. The restrictions in clause 16.1.1 and 17.3.1 only apply to the extent there is third party Material.

	17.4. Dealing with Intellectual Property Rights
	17.4.1. Each Party:
	a. must, if requested by the other Party to do so, bring into existence, sign, execute or otherwise deal with any document which may be necessary or desirable to give effect to this clause 17; and
	b. warrants that it is entitled, or will be entitled at the relevant time, to deal with the Intellectual Property Rights:
	i. in the case of the Commonwealth, in the Commonwealth Material; and
	ii. in the case of the Funding Recipient, in the Activity Material and the Existing Material

	in accordance with this clause 17.


	17.5. Specified Acts relating to Moral Rights
	17.5.1. For this clause 17, the ‘Specified Acts’ means any of the following classes or types of acts or omissions by or on behalf of the Commonwealth:
	a. reproducing, adapting or exploiting all or any part of the Activity Material without attribution of authorship; and
	b. using, copying, reproducing, communicating and adapting the Activity Material to the extent necessary for the Commonwealth to exercise its rights and perform its obligations under this Agreement.


	17.6. Consent to Specified Acts
	17.6.1. The Funding Recipient agrees:
	a. to obtain from each author of any Activity Material a written consent to the Specified Acts (whether occurring before or after the consent is given) which extends directly or indirectly to the performance of the Specified Acts by the Commonwealth o...
	b. to obtain from each author of any Existing Material, a written consent to the Specified Acts (whether occurring before or after the consent is given) which extends directly or indirectly for the Commonwealth’s benefit in relation to the Commonwealt...



	18. Confidentiality and disclosure
	18.1. Confidentiality
	18.1.1. Subject to clause 18.1.3 and 18.1.4, a Party must not, without the prior written consent of the other, use or disclose any Confidential Information of the other.
	18.1.2. In giving written consent to use or disclose Confidential Information, a Party may impose such reasonable conditions as are appropriate in the circumstances, and the Parties agree to comply with those conditions.
	18.1.3. Subject to clause 18.1.4 the obligations on the Parties under this clause 18 will not be taken to have been breached to the extent that Confidential Information:
	a. is authorised or required by Law to be disclosed or otherwise is permitted to be disclosed under this Agreement;
	b. is disclosed by a Party to its advisers or employees, or in the case of the Funding Recipient, its subcontractors, solely in order to comply with obligations, or to exercise rights, under this Agreement, subject to such persons having agreed to mai...
	c. (other than Sensitive Information) is disclosed by a Party to its internal management personnel, solely to enable effective management of this Agreement, subject to such personnel having agreed to maintain the confidentiality of the Confidential In...
	d. is in the public domain otherwise than due to a breach of this clause 18;
	e. is in the possession of a Party without restriction in relation to disclosure before the date of receipt;
	f. has been independently developed or acquired by the receiving Party;
	g. is disclosed by the Commonwealth to its Ministers;
	h. (other than Sensitive Information) is shared by the Commonwealth within the Commonwealth’s organisation, or with another Commonwealth department, agency, authority or entity, where this serves the legitimate interests of the Commonwealth in relatio...
	i. is disclosed by the Commonwealth, in response to a request by a House or a Committee of the Parliament of the Commonwealth of Australia or to a House or a Committee of the Parliament of a State or Territory; or
	j. is disclosed by either Party to MNOs in accordance with paragraph 4 of Schedule 3 or paragraph 7 of Schedule 4.

	18.1.4. The Commonwealth may only disclose Sensitive Information:
	a. to its Ministers; or
	b. if required by Law to be disclosed by the Commonwealth; or
	c. in response to a request by a House or a Committee of the Parliament of the Commonwealth of Australia or to a House or a Committee of the Parliament of a State or Territory,

	provided that:
	d. any disclosure of Sensitive Information is only made to the extent required; and
	e. if the Commonwealth is required to disclose Sensitive Information under clause 18.1.4, the Commonwealth ensures the receiver of that Sensitive Information knows it is confidential and seeks the fullest protection possible for that Sensitive Informa...

	18.1.5. To the extent is reasonably practicable to do so, a Party must give Notice to the other Party that Confidential Information is required to be disclosed by Law prior to that Confidential Information being disclosed.
	18.1.6. Where a Party discloses Confidential Information to another person:
	a. pursuant to clauses 18.1.3(b), (c) or (f), the disclosing Party must:
	i. Notify the receiving person that the information is Confidential Information; and
	ii. not provide the information unless the receiving person agrees to keep the information confidential; or

	b. pursuant to clauses 18.1.3(e) or (g) – the disclosing Party must Notify the receiving Party that the information is Confidential Information.

	18.1.7. Notwithstanding any other provision of this Agreement, the Commonwealth may not use any Sensitive Information (including any Activity Material) other than for the purposes of this Agreement.


	19. Indemnity
	19.1. Proportionate liability regime
	19.1.1. To the extent permitted by law, the operation of any legislative proportionate liability regime is excluded in relation to any claim against the Funding Recipient under or in connection with this Agreement.

	19.2. General indemnity
	19.2.1. Subject to clause 19.2.2 the Funding Recipient indemnifies (and keeps indemnified) the Commonwealth against any Loss or claim against the Commonwealth, arising out of or in connection with:
	a. until Rollout Completion, any material breach by the Funding Recipient of clauses 4.1.1.c, 4.1.1.d or 7.1.1;
	b. any non-compliance with a Health and Safety Law or breach by the Funding Recipient or subcontractors (and any employees, officers, agents and consultants of the subcontractors and their sub-subcontractors) of any requirement of clause 5 of this Agr...
	c. any breach by the Funding Recipient or subcontractors (and any employees, officers, agents and consultants of the subcontractors and their subcontractors) of any requirement under clause 6;
	d. wilful misconduct, wilful default, fraudulent act or omission of the Funding Recipient;
	e. Loss of, or damage to property of any third party and personal injury (including illness) or death of any person arising out of the performance of the Activity, Rollout and Services or any activity for which the Funding Recipient is directly respon...
	f. any claims by a third party against the Commonwealth that the use by the Commonwealth of Intellectual Property Rights or Moral Rights in Activity Material or Existing Material infringes that third party’s Intellectual Property Rights or Moral Right...
	g. a claim by a Site owner against the Commonwealth resulting from the failure by the Funding Recipient to leave or maintain the site in a particular condition or state of repair and that failure is a breach of the contractual arrangement between the ...

	19.2.2. Subject to clause 19.2.3, the Funding Recipient and its Related Bodies Corporate will have no liability to the Commonwealth and its Related Bodies Corporate for Consequential Loss incurred or sustained by the Commonwealth or its Related Bodies...
	19.2.3. Nothing in this Agreement operates to exclude or limit the Funding Recipient’s liability to the Commonwealth or its Related Bodies Corporate:
	a. for Loss in respect of personal injury (including illness) or death of any person;
	b. for Loss arising from any criminal acts;
	c. claims by third parties about the ownership or right to use Intellectual Property Rights or Moral Rights in Activity Material or Existing Material;
	d. for Loss arising from any wilful misconduct, wilful default, fraudulent act or omission of the Funding Recipient;
	e. for Loss arising from a breach of a requirement in clause 18; or
	f. for any Liability, which, by law, the Funding Recipient cannot limit or contract out of.

	19.2.4. The Commonwealth and its Related Bodies Corporate will have no liability to the Funding Recipient and its Related Bodies Corporate for Consequential Loss incurred or sustained by the Funding Recipient or its Related Bodies Corporate in connect...
	19.2.5. Not used.
	19.2.6. The Commonwealth will undertake all reasonable endeavours to mitigate its Loss, subject to budgetary constraints, which includes (without limitation) the budget allocated for the administration of the Program from time to time.  For the avoida...

	19.3. Reduction of scope
	19.3.1. The Funding Recipient’s liability to indemnify the Commonwealth under this clause 19 will be reduced proportionally to the extent that any fault on the Commonwealth’s part contributed to the relevant Loss.

	19.4. Preservation of other rights
	19.4.1. The Commonwealth’s right to be indemnified under this clause 19, is in addition to, and not exclusive of, any other right, power, or remedy provided by law, but the Commonwealth is not entitled to be compensated in excess of the amount of the ...

	19.5. Limitation of liability
	19.5.1. In no event will the aggregate liability of the Commonwealth to the Funding Recipient or its Related Bodies Corporate for Loss, direct or otherwise, arising out of or in connection with this Agreement, exceed that portion of the Total Funding ...
	 the Commonwealth’s liability to pay the Grant Amount is set and not affected by any cap;
	 the Commonwealth’s liability for certain losses is uncapped, matching Telstra’s position in clause 19.2.3 of the Agreement; and
	 remaining Commonwealth liability is capped at a dollar figure to be agreed, not to exceed the Commonwealth’s total funding commitment to Telstra.]
	19.5.2. Subject to clause 19.2.3, the liability of the Funding Recipient to the Commonwealth arising out of or in connection with this Agreement (whether in contract, tort or otherwise) will not exceed the aggregate amount of $[insert]. [TLS Note: We ...


	20. Insurance
	20.1. Obligation to insure
	20.1.1. The Funding Recipient must, during the Term of this Agreement, obtain and maintain with reputable insurers the following insurance policies :
	a. public liability insurance for cover of not less than $300 million per occurrence; and
	b. product liability insurance for cover of not less than $300 million.

	20.1.2. The Commonwealth acknowledges that the Funding Recipient:
	a. holds a self-insurance licence pursuant to the Safety, Rehabilitation and Compensation Act 1988 (Cth); and
	b. is self-insured for any liabilities arising from any professional activities and operations performed by the Funding Recipient under or in connection with this Agreement.


	20.2. Evidence of insurance
	20.2.1. Whenever requested, the Funding Recipient must provide the Commonwealth, within 10 Business Days of the request, with evidence satisfactory to the Commonwealth that the Funding Recipient has complied with its obligation to insure or (as applic...
	20.2.2. If the Funding Recipient renews any of its self-insurance arrangements at any time prior to the Expiry Date, the Funding Recipient must provide the Commonwealth with the evidence of such renewal within 60 days of the renewal.


	21. Conflict of interest
	21.1. Warranty of no Conflict
	21.1.1. The Funding Recipient warrants that, to the best of its knowledge after making diligent inquiry as at the Date of this Agreement no Conflict exists.

	21.2. Dealing with Conflict
	21.2.1. If during the Term of this Agreement, the Funding Recipient becomes aware that a Conflict has arisen, the Funding Recipient must:
	a. immediately Notify the Commonwealth of that Conflict and of the steps it proposes to take to resolve or otherwise deal with the Conflict;
	b. make full disclosure to the Commonwealth of all relevant information relating to the Conflict; and
	c. use reasonable endeavours to take such steps as the Commonwealth may, if it chooses to, reasonably require to resolve or otherwise deal with that Conflict.


	21.3. Failure to deal with Conflict
	21.3.1. If the Funding Recipient fails to Notify the Commonwealth under this clause 21, or is unable or unwilling to resolve or deal with the Conflict as required, the Commonwealth may escalate the Conflict to a member of the senior management of the ...
	21.3.2. In the event that the Conflict cannot be resolved or dealt with to the Commonwealth’s satisfaction within the timeframe referred to in clause 21.3.1, the Commonwealth may refer the Conflict to the Minister for Communications and the Arts (or h...


	22. Access to premises and Records
	22.1. The Commonwealth’s right of entry
	22.1.1. Subject to clause 22.4.1 and without limiting any other rights of the Commonwealth under this Agreement, the Commonwealth (and any person authorised by the Commonwealth other than the Auditor-General) may, enter a Site where the Activities are...
	22.1.2. The Auditor-General may enter any Site or any other commercial premises of the Funding Recipient where the Activities are being carried out for the purposes of auditing compliance by the Funding Recipient with its obligations under this Agreem...
	22.1.3. The Funding Recipient must use reasonable endeavours to coordinate the Activities so they do not interfere with the exercise by the Commonwealth of its right of entry under clause 22.1.1.
	22.1.4. If an inspection shows that the Funding Recipient has not complied or is not complying with its obligations under this Agreement in all material respects, or in the case of Health and Safety Laws, in any respect:
	a. the Commonwealth may Notify the Funding Recipient of the details of the non-compliance;
	b. the Commonwealth will specify a reasonable period within which the Funding Recipient must carry out appropriate and reasonable rectification and/or remedy activities; and
	c. the Funding Recipient will Notify the Commonwealth once it has rectified or remedied that non-compliance as soon as reasonably practicable (and in any event, within 10 Business Days of the non-compliance being rectified or remedied).


	22.2. Access to information
	22.2.1. If requested by the Commonwealth, the Funding Recipient must give the Commonwealth, the Auditor-General and persons authorised by the Commonwealth (referred to in this clause 22 collectively as ‘those permitted’) a copy of requested accounts, ...
	22.2.2. Clause 22.2.1 survives the expiry or earlier termination of this Agreement for a period of 3 years from the date of expiration or earlier termination of this Agreement.

	22.3. Provision of assistance
	22.3.1. The Funding Recipient must provide all reasonable assistance requested by those permitted when they exercise the rights under clauses 22.1 and 22.2, including, but not limited to making available the Funding Recipient’s employees, officers, vo...

	22.4. Limitation on access rights
	22.4.1. The rights referred to in clauses 22.1 and 22.2 are subject to the following limitations:
	a. the Commonwealth may only conduct one audit under this Agreement in any 12 month period except:
	i. as required to comply with statutory audit and inspection obligations;
	ii. to the extent the audit has been required by a House or Committee of the Parliament of Australia or the Auditor-General; or
	iii. to the extent the Commonwealth has reasonable grounds to suspect that there has been material non-compliance by the Funding Recipient with clauses 5 or 6;

	b. the Funding Recipient is not required to provide information about or access to:
	i. the Funding Recipient’s cost base, profits or margins except to the extent required to verify that the Funding Recipient is spending the Funds in accordance with this Agreement;
	ii. the Funding Recipient’s Core Environment (except to the extent this includes Assets);
	iii. the Funding Recipient’s customers (other than information about the identity of an MNO co-locating on a Site in accordance with the process described in Schedule 3); or
	iv. any information which is confidential to a third party;

	c. the provision of reasonable prior Notice by those permitted;
	d. access to the Funding Recipient’s Sites and employees will only be provided:
	i. during reasonable business hours;
	ii. subject to those permitted complying with the terms and conditions of any Approval that applies to a particular Site the subject of an inspection; and
	iii. subject to those permitted complying with the Funding Recipient’s reasonable site safety and security procedures and any other reasonable requirements imposed by the Funding Recipient;

	e. the Commonwealth must use reasonable endeavours to conduct the audit in such a way as to minimise disruption to the Funding Recipient’s network, systems, software and infrastructure; and
	f. those permitted to conduct an audit must not be:
	i. a "carrier" as defined in the Telecommunications Act 1997 (Cth);
	ii. a person whose business includes the provision of telecommunications services (including telecommunications - related directories);
	iii. NBN Co Limited (ACN 136 533 741);
	iv. a particular branch of a Commonwealth agency or department that is responsible for administering the Intra-Government Communications Networks (ICON) as applicable from time to time or that is involved in the procurement of ICT services; or
	v. a Related Body Corporate of any entity of the kind referred to in clauses 22.4.1.f.i to 22.4.1.f.iii (inclusive).



	22.5. No reduction in responsibilities
	22.5.1. This clause 22 does not in any way reduce the Funding Recipient’s responsibility to perform its obligations in accordance with this Agreement.

	22.6. Costs and rights in subcontracts
	22.6.1. The Commonwealth will bear all costs of an audit (except for the Funding Recipient’s internal cost in complying with its obligations under this clause 22), unless the audit identifies that the Funding Recipient has not complied with:
	a. clauses 5 or 6 in a material respect; or
	b. any other provision of this Agreement in a material respect and that non-compliance adversely affects the Commonwealth,
	and the Funding Recipient has not otherwise made the Commonwealth aware of the breach in which case the Funding Recipient must pay for all costs of the audit (except for the Commonwealth’s internal costs).

	22.6.2. The Funding Recipient must use reasonable endeavours to include in any new subcontract entered into solely for the purpose of this Agreement an equivalent clause allowing those permitted to have access as specified in this clause 22.

	22.7. Access to Documents
	22.7.1.  Where the Commonwealth has received a request for access to a document created by, or in the possession of, the Funding Recipient or any subcontractor that relates to the performance of this Agreement (and not to the entry into the Agreement)...
	22.7.2. Nothing in this clause 22.7 requires the Funding Recipient to provide the Commonwealth with any Confidential Information.
	22.7.3. The Funding Recipient must use reasonable endeavours to include in any new subcontract that it enters into solely for the purposes of this Agreement provisions that will enable the Funding Recipient to comply with its obligations under this cl...


	23. Force Majeure
	23.1. Interaction with extension of time
	23.1.1. Clauses 23.2, 23.3, 23.5 and 23.6 do not apply to the extent that a Force Majeure delays the Funding Recipient in achieving the applicable Date for Asset Completion for a Site. Such delays will instead be handled in accordance with clause 24.

	23.2. Force Majeure Notice
	23.2.1. If the Funding Recipient alleges or wishes to claim that Force Majeure has occurred, the Funding Recipient must, as soon as reasonably practicable, give the Commonwealth Notice of the Force Majeure once it becomes aware of the same and the obl...
	a. details of the Force Majeure;
	b. details of the obligations affected;
	c. details of the action that the Funding Recipient has taken and/or proposes to take to remedy the situation; and
	d. an estimate of the time during which the Funding Recipient will be unable to carry out its obligations due to the Force Majeure.

	23.2.2. After giving Notice under clause 23.2.1 the Funding Recipient must continue to provide to the Commonwealth all relevant information pertaining to the Force Majeure.

	23.3. Meeting
	23.3.1. The Parties must meet as soon as reasonably practicable following (but in any event within 3 Business Days) of service of a Notice of a Force Majeure to determine the estimated length of time for which the Force Majeure will continue.

	23.4. Suspension of obligations
	23.4.1. If a Force Majeure occurs, the Funding Recipient's obligations under this Agreement (other than under this clause 23) which are affected by the Force Majeure will be suspended but only to the extent and for so long as such obligations are affe...
	23.4.2. If a Force Majeure occurs and a Notice under clause 23.2.1 is issued, no Party will be in default of its obligations under this Agreement in so far as the failure or delay in the observance or performance of those obligations by that Party is ...
	23.4.3. The Funding Recipient must Notify the Commonwealth immediately after it ceases to be prevented or delayed from performing its obligations as a result of a Force Majeure.
	23.4.4. Upon the Funding Recipient becoming able to recommence performing its obligations which were suspended under clause 23.4.1, the Funding Recipient must recommence the performance of those obligations.

	23.5. Duty to remedy Force Majeure
	23.5.1. Subject to clause 23.7, the Funding Recipient must use reasonable endeavours to remedy and mitigate the effects of a Force Majeure to the extent reasonably practicable.

	23.6. Costs
	23.6.1. Each Party will bear its own costs in connection with a Force Majeure event.
	23.6.2. The Commonwealth will not be obliged to provide any financial relief to the Funding Recipient during the period of suspension.
	23.6.3. The Commonwealth is not liable for, or in connection with, any claim (and the Funding Recipient may not make any claim) arising out of or in connection with a Force Majeure or the consequences of a Force Majeure.

	23.7. Repeating Force Majeure events
	23.7.1. If:
	a. a Force Majeure event has occurred;
	b. that Force Majeure event has resulted in material damage to or destruction of a Funded Solution;
	c. following the assessment of the work required to repair the damage or destruction caused by the Force Majeure event in order for the Funding Recipient to re-commence performance of its suspended obligations, the Funding Recipient reasonably believe...
	d. such similar Force Majeure event, if it were to occur, is likely to lead to material damage to or destruction of the repaired or reconstructed Funded Solution notwithstanding any reasonable precautions or steps that the Funding Recipient can take g...

	(At Risk Event), then the Funding Recipient may submit a Notification, in which case the process in clause 23.7.2 or 23.7.3 (as applicable) will apply.
	23.7.2. If the Affected Site is a State Co-Funded Site:
	a. the Commonwealth and the Funding Recipient must, within 10 Business Days of the Commonwealth receiving a Notice under clause 23.7.1 that a Replacement Site will need to be considered meet, with the Key State if required under a Key State Agreement,...
	b. each of the Commonwealth, the Funding Recipient and the relevant Key State must agree on the Replacement Site for that Affected Site; and
	c. if the Parties and the relevant Key State do not reach agreement on a Replacement Site for the Affected Site within 40 Business Days of a Notification under clause 23.7.1, then:
	d. the Affected Site will be removed from the Program; and
	e. the matter must be dealt with in accordance with clauses 34.1.1.b and 34.1.1.c, but nothing requires the Parties to follow the process in clause 34.1.1.d.

	23.7.3. If the Affected Site is a Commonwealth Site:
	a. the Commonwealth and the Funding Recipient must, within 10 Business Days of the either Party receiving a Notice under clause 23.7.1 that a Replacement Site will need to be considered, meet to discuss possible Replacement Sites applying the Replacem...
	b. each of the Commonwealth and the Funding Recipient must agree on the Replacement Site for that Affected Site; and
	c. if the Parties do not reach agreement on a Replacement Site for the Affected Site by 40 Business Days of a Notification under clause 23.7.1, then:
	i. the Affected Site is removed from the Program; and
	ii. the matter must be dealt with in accordance with clauses 34.1.1.b and 34.1.1.c, but nothing requires the Parties to follow the process in clause 34.1.1.d.




	24. Delay in Rollout
	24.1. Obligation to minimise delay
	24.1.1. Without limiting clause 24.2, the Funding Recipient must take all reasonable steps to minimise delay in achieving:
	a. Asset Completion for any Asset by the Date for Asset Completion; and
	b. Asset Completion for all Assets other than the Additional Assets by the Date for Rollout Completion.


	24.2. Notification of delay and extension of time
	24.2.1. If the Funding Recipient becomes aware that it will be delayed in achieving Asset Completion by the Date for Asset Completion for any reason (including without limitation by the occurrence of Force Majeure), the Funding Recipient must:
	a. promptly Notify the Commonwealth of the delay, including the cause and nature of the delay and provide details of the steps the Funding Recipient will take to limit and mitigate the delay, including any consequential impact on the Rollout and achie...
	b. update the Rollout Schedule and (if necessary) the Payment Schedule in accordance with clause 4.1.2.

	24.2.2. If the Funding Recipient becomes aware that it will be delayed in achieving Asset Completion by the Date for Asset Completion for any reason by more than 2 months, the Funding Recipient must set out in the Notice provided under clause 24.2:
	a. details of the actions that the Funding Recipient has taken or proposes to take to remedy, or mitigate the impact of, the delay; and
	b. a request for the extension of the Date for Asset Completion for that Asset (EOT Notice).

	24.2.3. Subject to clause 24.2.6, if the Funding Recipient submits an EOT Notice under clause 24.2.2, the Commonwealth must grant the extension requested by the Funding Recipient under the EOT Notice provided that the extension does not lead to a Date...
	24.2.4. Following the issuance of an EOT Notice, the Funding Recipient must update the Rollout Schedule in accordance with clause 4.1.2.
	24.2.5. The Funding Recipient may only request further extensions of time for a delay to a Date for Asset Completion and clauses 24.2.2 to 24.2.4 (inclusive) will apply accordingly.
	24.2.6. If the Funding Recipient requests two extensions of time for a particular Asset under this clause 24 due to a delay of the same cause or nature, then the Commonwealth reserves the right to declare a Site Frustration Event in accordance with cl...
	24.2.7. The Funding Recipient may, by Notice to the Commonwealth, request an extension to:
	a. the Date for Asset Completion in accordance with this clause 24; or
	b. the Date for Rollout Completion,
	by Notifying the Commonwealth. Notwithstanding any other provision of this Agreement, the Funding Recipient acknowledges that any request may require some or all of the Funds to be moved into a new Financial Year and that any such movement of Funds is...



	25. Not used
	26. Termination for default
	26.1. Defaults
	26.1.1. If, in the Commonwealth’s opinion (acting in good faith and reasonably), the Funding Recipient has not complied with its obligations under this Agreement in a manner which seriously compromises its capacity to undertake the Activity, the Commo...
	a. if the non-compliance is capable of remedy – by Notice require the Funding Recipient to:
	i. remedy the non-compliance within 20 Business Days; or
	ii. prepare and submit to the Commonwealth a draft plan describing the actions and measures to be undertaken by the Funding Recipient to remedy the material breach (Draft Cure Plan): or

	b. if the non-compliance is not capable of remedy – by Notice terminate this Agreement immediately.

	26.1.2. Within 12 Business Days after receipt of the Draft Cure Plan which has been submitted by the Funding Recipient under clause 26.1.1.a.ii, the Commonwealth must, acting reasonably, either:
	a. approve the Draft Cure Plan by Notifying the Funding Recipient; or
	b. reject the Draft Cure Plan because it does not comply with the requirements in clause 26.1.1.a.ii by Notifying the Funding Recipient and providing reasons to the Funding Recipient for its rejection.

	26.1.3. If the Commonwealth approves a Draft Cure Plan pursuant to clause 26.1.2.a (Approved Cure Plan):
	a. the period of time in the Approved Cure Plan to remedy the default is the cure period (Applicable Cure Period); and
	b. the Funding Recipient must comply with and implement the Approved Cure Plan (or otherwise diligently pursue the remediation of the default) and remedy the default within the Applicable Cure Period.

	26.1.4. If the Commonwealth rejects a Draft Cure Plan pursuant to clause 26.1.2.b, the Funding Recipient, in consultation in good faith with the Commonwealth, must amend the Draft Cure Plan to meet the Commonwealth’s reasonable requirements and submit...
	26.1.5. If the Funding Recipient fails to:
	a. remedy the non-compliance or submit a Draft Cure Plan in accordance with clause 26.1.1.a.ii, or the Commonwealth rejects a Draft Cure Plan pursuant to clause 26.1.2.b;
	b. amend the Draft Cure Plan to meet the Commonwealth’s requirements and submit the amended Draft Cure Plan in accordance with clause 26.1.4; or
	c. comply with and implement the Approved Cure Plan (or otherwise diligently pursue the remediation of the non-compliance),
	and such failure is not remedied by the Funding Recipient within 4 Business Days of Notice from the Commonwealth regarding that failure, the Commonwealth may terminate this Agreement immediately by giving the Funding Recipient a second Notice.

	26.1.6. The Commonwealth may also by Notice terminate this Agreement immediately if:
	a. the Funding Recipient is unable to pay all its debts as and when they become due and payable or the Funding Recipient fails to comply with a statutory demand within the meaning of sections 459E and 459F of the Corporations Act 2001 (Cth);
	b. proceedings are initiated with a view to obtaining an order for the Funding Recipient winding up or any shareholder, member or director convenes a meeting for the purpose of considering or passing any resolution for the Funding Recipient winding up;
	c. the Funding Recipient has applied to come under, received a Notice requiring the Funding Recipient to show cause why it should not come under, or have otherwise come under one of the forms of external administration referred to in chapter 5 of the ...
	d. the Funding Recipient ceases to carry on business;
	e. the Commonwealth is satisfied that any statement made in the Funding Recipient’s application for Funding is incorrect, incomplete, false or misleading in a way which would have affected the original decision to approve the Funding;
	f. a Change of Control of the Funding Recipient or a Change in Control of any person who Controls the Funding Recipient where that Change of Control materially affects the Funding Recipient’s financial standing or its ability to fulfil its obligations...
	g. the Commonwealth exercises any other specific right of termination under this Agreement, subject to the notice periods in those specific rights of termination; or
	h. notice is served on the Funding Recipient or proceedings are taken to cancel the Funding Recipient’s incorporation or registration or to dissolve the Funding Recipient as a legal entity.

	26.1.7. Where, in the Funding Recipient’s opinion (acting in good faith and reasonably) the Commonwealth commits a material breach of the Funding Agreement, the Funding Recipient may:
	a. if the non-compliance is capable of remedy – by Notice require the Commonwealth to remedy the non-compliance within the reasonable time frame specified in the Notice (which must be at least 14 days); or
	b. if the non-compliance is not capable of remedy – by Notice terminate this Agreement immediately.

	26.1.8. The Funding Recipient acknowledges and agrees that clause 27.1.7 sets out the only grounds on which it may terminate this Agreement.

	26.2. The Commonwealth’s rights on termination
	26.2.1. Where the Commonwealth terminates this Agreement under clause 26.1 the Commonwealth:
	a. will only be liable to pay the Funding Recipient Funds that are due and owing to the Funding Recipient under the payment provisions of this Agreement at the date of the Notice of termination; and
	b. will be entitled to recover from the Funding Recipient any part of the Funds which:
	i. are not Legally Committed for expenditure by the Funding Recipient in accordance with this Agreement and payable by it (written evidence of which will be required) by the earlier of the date the Notice of termination given under clause 26.1 is rece...
	ii. has not been spent by the Funding Recipient in accordance with this Agreement.



	26.3. Preservation of other rights
	26.3.1. Clause 26.2 does not limit or exclude any of the Commonwealth’s other rights, including the right to recover any other amounts from the Funding Recipient on termination of this Agreement.


	27. Subcontracting
	27.1.1. The Commonwealth acknowledges that the Funding Recipient may be subcontracting parts of the undertaking of the Activity and/or the provision of the Services.
	27.1.2. The Funding Recipient is not relieved of any of its liabilities or obligations under this Agreement by entering into the subcontracts as contemplated by clause 27.1.1 and the Funding Recipient is liable to the Commonwealth for the acts, defaul...
	27.2. Responsibility for obligations
	27.2.1. The Funding Recipient is fully responsible for ensuring the suitability of a subcontractor for the work proposed to be carried out and for ensuring that the work performed by the subcontractor meets the requirements of the Agreement.

	27.3. Not used
	27.4. Workplace gender equality
	27.4.1. This clause 27.4 applies to the extent the Funding Recipient is a ‘Relevant Employer’ for the purposes of the Workplace Gender Equality Act 2012 (Cth) (the WGE Act).
	27.4.2. The Funding Recipient must comply with all of its obligations under the WGE Act.
	27.4.3. The Funding Recipient must Notify the Commonwealth if it becomes aware that it is non-compliant with the WGE Act during the Term of the Agreement.
	27.4.4. If the Term of the Agreement exceeds 18 months, the Funding Recipient must provide a current letter of compliance with the WGE Act within 18 months from the Date of this Agreement, and following this annually to the Commonwealth.
	27.4.5. Compliance with the WGE Act does not relieve the Funding Recipient of its responsibilities to comply with its other obligations under this Agreement.


	28. Acknowledgement and publicity
	28.1. Acknowledgement of support
	28.1.1. Subject to clauses 28.1.2 and 28.4.1 the Funding Recipient must not, in any publication, promotional and advertising material, public announcement or public statement, disclose:
	a. any discussions or negotiations between the Funding Recipient and the Commonwealth in relation to, or concerning this Agreement; or
	b. any term of this Agreement,

	28.1.2. Subject to clause 28.4, a Party must, in all publications, promotional and advertising materials, public announcements and activities by that Party or on its behalf in relation to the Activity, or any products, processes or inventions develope...
	28.1.3. Where the Funding Recipient conducts any unplanned publicity activities, the Funding Recipient must use reasonable endeavours to ensure that the general nature of the proposed publicity activities are consistent with the Commonwealth's public ...
	28.1.4. The Commonwealth may use any information made available to the Commonwealth by the Funding Recipient under this Agreement for the purposes of developing other communications-related government policies and programs provided that it has obtaine...
	28.1.5. Without limiting the Commonwealth's rights under this Agreement, where practicable, the Commonwealth will endeavour to Notify the Funding Recipient of the general nature of any planned public report on the Funding Recipient’s performance prior...
	28.1.6. The Funding Recipient must facilitate the participation of the Minister for Communications or the Minister's nominated representative at any function associated with the Activity (including without limitation, at Asset Completion and the comme...
	28.1.7. The Funding Recipient acknowledges and agrees that:
	a. the Minister for Communications or the Minister’s nominated representative may from time to time visit one or more Sites for the purposes of promoting the Program (Promotional Visit);
	b. the Funding Recipient must use its reasonable endeavours to facilitate these Promotional Visits; and
	c. Promotional Visits do not constitute an audit for the purposes of clause 22.

	28.1.8. After the Date of this Agreement, the Funding Recipient will provide the Commonwealth with a community marketing plan that will be similar to a community marketing plan that the Funding Recipient provides to a Key State.

	28.2. Right to publicise Funding
	28.2.1. The Commonwealth reserves the right to publicise and report on the awarding of Funding to the Funding Recipient and the achievement or failure of the Objectives. The Commonwealth may do (but is not limited to doing) this by, amongst other mean...

	28.3. Copies of publications
	28.3.1. Where the Funding Recipient has been provided with any Funding to produce any publication referencing the Program, a copy of the publication must be provided to the Commonwealth if requested by the Commonwealth at any time.

	28.4. Cessation of acknowledgement
	28.4.1. If Notified by the Commonwealth in writing the Funding Recipient must, within 20 Business Days of that Notification, cease all or any part of the acknowledgement of support pursuant to clause 28.1 in accordance with the terms of the Commonweal...

	28.5. Approvals
	28.5.1. The Funding Recipient must, at its own cost:
	a. obtain all Approvals which are necessary for the performance of the Activity;
	b. do all things necessary to keep such Approvals valid and effective, including renewing, extending or amending such Approvals when necessary; and
	c. provide evidence to the Commonwealth that the Funding Recipient has obtained and continues to maintain all such Approvals if reasonably requested by the Commonwealth at any time.



	29. Negation of legal relationship of employment, partnership and agency
	29.1. Status
	29.1.1. The Funding Recipient’s Personnel will not, by virtue of this Agreement, be, or for any purpose be deemed to be, the Commonwealth’s employees, partners, officers, volunteers or agents under the law.

	29.2. Representatives
	29.2.1. The Funding Recipient must not, and must ensure that the Funding Recipient’s Personnel do not, represent itself or themselves as being the Commonwealth’s employees, partners, officers, volunteers or agents, or as otherwise able to bind or repr...


	30. Entire agreement, variation and severance
	30.1. Entire agreement
	30.1.1. This Agreement (including the Schedules) records the entire agreement between the Parties in relation to its subject matter

	30.2. Variation of Agreement
	30.2.1. Except for action the Commonwealth is expressly authorised to take elsewhere in this Agreement, no variation of this Agreement is binding unless it is agreed in writing and signed by both Parties.

	30.3. Severance
	30.3.1. A term or part of a term of this Agreement that is illegal or unenforceable may be severed from this Agreement and the remaining terms or parts of the terms of this Agreement continue in force.


	31. Waiver
	31.1. Exercise of rights
	31.1.1. If either Party does not exercise (or delays in exercising) any of its rights that failure or delay does not operate as a waiver of those rights.

	31.2. Partial exercise of rights
	31.2.1. A single or partial exercise by either Party of any of its rights does not prevent the further exercise of any right.

	31.3. Means of waiver
	31.3.1. Waiver of any provision of, or right under, this Agreement:
	a. must be in writing signed by the Party entitled to the benefit of that provision or right; and
	b. is effective only to the extent set out in the written waiver.


	31.4. Meaning of ‘rights’
	31.4.1. In this clause 31, ‘rights’ means rights or remedies provided by this Agreement or at law or in equity.


	32. Assignment and novation
	32.1. Assignment of rights
	32.1.1. The Funding Recipient must not assign its rights under this Agreement, without the Commonwealth’s prior written approval, which the Commonwealth will not unreasonably withhold.


	33. Joint and several liability
	33.1.1. If the Funding Recipient consists of more than one person, then the Funding Recipient’s rights and obligations in accordance with this Agreement are joint and several as between those persons. A reference to the Funding Recipient is a referenc...
	33.1.2. The Commonwealth may proceed against any or all of the companies comprising the Funding Recipient in the event of the Funding Recipient’s failure to fulfil its obligations under this Agreement.
	33.2. Survival
	33.2.1. The following clauses survive the expiry or the earlier termination of this Agreement:
	33.2.2. The following clauses survive the expiry or the earlier termination of this Agreement for a period of 7 years from the date of expiration or earlier termination of this Agreement:


	34. Dispute resolution between the Funding Recipient and the Commonwealth
	34.1. Informal resolution
	34.1.1. The Parties agree that a dispute arising under this Agreement, other than a dispute between the Funding Recipient and an MNO and subject to clause 34.3., will be dealt with as follows before initiating any court action:
	a. the Party claiming that there is a dispute will give the other Party a notice setting out the nature of the dispute (Dispute Notice);
	b. within 10 Business Days of a Party receiving a Dispute Notice, the Parties must meet to try to resolve the dispute in good faith;
	c. if the Parties are unable to resolve the dispute within the 10 Business Days referred to in clause 34.1.1.b, a senior executive of each Party must meet and try to resolve the dispute in good faith within a further 10 Business Days or such other agr...
	d. failing settlement under clause 34.1.1.c either Party may refer the dispute for mediation administered by the Australian Commercial Disputes Centre in accordance with its mediation guidelines.


	34.2. Costs
	34.2.1. Each Party will bear its own costs of complying with this clause 34, and the Parties must bear equally the cost of any third person engaged under clause 34.1.1.d.

	34.3. Application of clause
	34.3.1. This clause 34 does not apply to the following circumstances:
	a. either Party commences legal proceedings for urgent interlocutory relief;
	b. action by the Commonwealth under or purportedly under the following clauses:
	i. clause 22 (Access to premises and Records);
	ii. clause 24(Delay in Rollout); and

	c. disputes under clause 7.4.4 (MNO disputes); or
	d. an authority of the Commonwealth, a State or Territory is investigating a breach or suspected breach of the law by the Funding Recipient.


	34.4. Performance of obligations
	34.4.1. Despite the existence of a dispute, each Party must (unless notified by the other Party not to do so) continue to perform its obligations under this Agreement.


	35. Applicable law and jurisdiction
	35.1. Applicable law
	35.1.1. The laws of the State of New South Wales apply to this Agreement.

	35.2. Jurisdiction
	35.2.1. Both Parties irrevocably and unconditionally submit to the jurisdiction of the courts of the New South Wales.

	35.3. Nomination of authorised person
	35.3.1. Each of the Parties may nominate, from time to time, a person who has authority to receive and sign Notices and written communications for each of them under this Agreement and accept any request or direction in relation to the Activity.


	36. Notice
	36.1. Giving of notice
	36.1.1. A Party giving notice or notifying under this Agreement (Notice) must do so in writing or by electronic mail or facsimile transmission:
	a. directed to the recipient’s address, as varied by any Notice; and
	b. hand delivered or sent by pre-paid post or transmitted electronically to that address.

	36.1.2. The Parties’ address details are as specified in Schedule 5 – General Details.

	36.2. Receipt of Notice
	36.2.1. A Notice given in accordance with clause 36 is taken to be received:
	a. if hand delivered, on delivery;
	b. if sent by pre-paid post, 5 Business Days after the date of posting unless it has been received earlier;
	c. if transmitted electronically  upon actual receipt by the addressee; or
	d. if delivery, receipt or transmission is not on a Business Day or is after 5.00pm on a Business Day, the Notice is taken to be received at 9.00am on the next Business Day.



	37. Counterparts
	37.1.1. This Agreement may be executed in any number of counterparts and by the Parties on separate counterparts. Each counterpart constitutes an original of this Agreement, and all together constitute one Agreement.

	1. The Building Code  [TLS Note:  As noted in TLS’ application, TLS has an exemption from compliance with the Building Code.]
	1.1. Building Code
	1.1.1. In this clause :
	1.1.1. The Funding Recipient:
	a. declares at the Date of this Agreement; and
	a. must ensure that at all times,
	in relation to the Commonwealth Funded Building Work that is subject of the Agreement, that it and its subcontractors (who are either "Building Contractors" or "Building Industry Participants" for the purposes of the Act):
	a. comply with the Building Code;
	a. are not covered by, and do not have any related body corporates covered by, an Enterprise Agreement that does not meet the requirements of section 11 of the Building Code;
	a. are not subject to an Exclusion Sanction;
	a. have not had an adverse decision, direction or order made by a court or tribunal for a breach of the Act, a designated building law, work health and safety law or competition and consumer law which has not been stayed or revoked and for which the p...
	a. will only use products that comply with the relevant Australian standards published by, or on behalf of, Standards Australia;
	a. unless approved otherwise by the ABC Commissioner, are not excluded from performing Building Work funded by a State or Territory government; and
	a. if a Workplace Relations Management Plan is required under Schedule 2 of the Building Code, comply with the Workplace Relations Management Plan approved by the ABCC in accordance with Part 6 of the Building Code.

	1.1.1. Compliance with the Building Code does not relieve the Funding Recipient from responsibility to perform the Agreement, or from liability for any defect arising from compliance with the Building Code.
	1.1.1. The Funding Recipient must:
	a. notify the ABCC of any breach or suspected breach of the Building Code as soon as practicable but not later than two business days after becoming aware of the breach or suspected breach and of the steps proposed to be taken to rectify the breach; and
	a. if it notified the ABCC of a breach or suspected breach of the Building Code under subparagraph (a), immediately notify the Commonwealth in writing.

	1.1.1. The Funding Recipient acknowledged the powers and functions of the ABC Commissioner and the ABCC under the Act and the Building Code and will ensure that it and its subcontractors comply with any requests made by the ABCC and the ABC Commission...
	1.1.1. The Funding Recipient must only enter a subcontract for any of the Commonwealth Funded Building Work that is the subject of the Agreement where:
	a. the subcontractor has submitted a declaration of compliance in a form agreed to by the Commonwealth; and
	a. the subcontractor contains provisions to ensure compliance with the Building Code.

	1.1.1. The Funding Recipient must provide the Commonwealth with any declaration of compliance referred to in clause 39.1.6(a) on request.
	1.1.1. The Funding Recipient must require each of its subcontractors with who it enters into a subcontract for any of the Commonwealth Funded Building Work that is the subject of the Contract to:
	a. prior to entering into a subcontract with that subcontractor;
	a. every six months for the duration of that subcontract,
	provide the Funding Recipient with confirmation that the subcontractor has not, within the preceding three year period:
	a. had an adverse decision, direction or order made by a court or tribunal for a breach of a designated building law, work health and safety law or the Migration act 1958 (Cth); or
	a. been required to pay any amounts under an adjudication certificate (provided in accordance with a law relating to the security of payments that are due to persons in respect of Building Work) or owed any unsatisfied judgment debts (including by any...



	38. Review
	38.1. Assistance with review
	38.1.1. The Funding Recipient agrees, in relation to conducting a review and final evaluation of the Program, to:
	a. provide all reasonable assistance required by the Commonwealth;
	b. respond to all the Commonwealth’s reasonable requests; and
	provide any information the Commonwealth reasonably requires, to the extent relevant to the Activity and achievement of the Program Objectives.


	1. Participation by Mobile Network Operators (MNOs) in the pre-design
	(a) In the case where clause 7.2.1 (as qualified by clause 7.2.2) applies to an Asset (Applicable Asset),the Funding Recipient must offer MNOs the opportunity to participate in the pre-design of an Applicable Asset as set out in this paragraph 1 of th...
	(b) The offer referred to in paragraph 1(a) of this Schedule 3 must provide for an MNO to participate in the pre-design of an Applicable Asset by:
	(i) notifying the Funding Recipient in writing within the period that ends on the date specified in the offer (which must be no earlier than the date that is [one  month] after the date of the offer) (Nomination Period) that it wishes to participate i...
	(ii) entering into an agreement with the Funding Recipient to co-build and Co-Locate on the Applicable Asset within the period that ends on the date that is [two  months] after the last day of the Nomination Period (Negotiation Period).

	(c) Not used.
	(d) The Funding Recipient must:
	(i) Notify the Commonwealth of any Co-Location interest notifications the Funding Recipient receives from an MNO during the Nomination Period; and
	(ii) take into account the co-build and Co-Location requirements of an MNO where:
	(A) the Funding Recipient was notified during the Nomination Period of the MNO’s interest in participating in the pre-design of an Applicable Asset;
	(B) the Funding Recipient and the MNO enter into an agreement before the end of the Negotiation Period on the co-build and Co-Location requirements for the Applicable Asset; and
	(C) the requirements are consistent with that Co-Location Services Agreement.


	(e) The Commonwealth acknowledges that:
	(i) the Funding Recipient (in its discretion) is responsible for determining the terms and conditions (including any charges) of the Co-Location Services Agreement provided that:
	(A) the specifications offered to the MNO are consistent with the following
	(aa) the Applicable Asset must be designed and constructed so that the Applicable Asset will support at least one co-locating MNO to connect equipment to its own network in accordance with industry standards, which at a minimum includes:
	 any one of the configurations set out in Schedule 12 that can be supported at  incremental cost (which incremental costs may differ from the Indicative Co-Location Estimate for that Applicable Asset), or;
	 a configuration not included in Schedule 12 but requested by an MNO provided the MNO is willing to meet the incremental costs to the Funding Recipient of building the Applicable Asset to meet those requirements that are additional to the configurati...
	(ab) there must be sufficient mains AC power provided at the Site to support the requirements of at least one co-locating MNO’s equipment, except where the Site is to be powered by solar power (in which case the Applicable Asset must have sufficient s...
	(ac) there must be a communications hut of sufficient size, or space available for a communications hut, to accommodate at least one co-locating MNO’s equipment at the relevant Site;
	(B) the Funding Recipient is entitled to charge the MNO for all incremental costs to the Funding Recipient of designing the Applicable Asset including for requirements that are set out in  the specifications described in paragraph 1(e)(i)(A) of this S...
	(C) if more than one MNO is Co-Locating at an Applicable Asset, any agreed incremental costs (including any incremental costs associated with any change to the height of the Applicable Asset) are to be shared between all Co-Locating MNOs;
	(D) the Funding Recipient is otherwise entitled to charge the MNO all charges and fees set out in any applicable existing arrangements between the Funding Recipient and the MNO for accessing the Funding Recipient’s Applicable Assets as contemplated un...
	(E) the Funding Recipient must act in good faith during negotiations with the relevant MNO;
	(F) the terms and conditions of the Co-Location Services Agreement must otherwise be substantially the same as the existing agreement;
	(G) any terms that are additional to the existing agreement must be consistent with the mandatory terms of the Australian Competition and Consumer Commission’s Code of Access to Telecommunications Transmission Towers, Sites of Towers and Underground F...
	(H) if the Funding Recipient and the relevant MNO are unable to agree the terms and conditions of a Co-Location Services Agreement within 10 Business Days of the expiry of the Negotiation Period, the Commonwealth may (in its absolute discretion) refer...
	(aa) whether the matter has been referred to a binding independent expert process under a Co-Location Services Agreement; and
	(ab) if the matter has not been referred to a binding independent expert process under a Co-Location Services Agreement, whether the matter is capable of being so referred.

	(ii) if an MNO:
	(A) does not notify the Funding Recipient that it has an interest in participating in the pre-design of an Applicable Asset before the expiry of the Nomination Period; or
	(B) notifies the Funding Recipient in writing that it has an interest in participating in the pre-design of an Applicable Asset before the expiry of the Nomination Period, but does not enter into a Co-Location Services Agreement with the Funding Recip...
	(C) enters into a Co-Location Services Agreement with the Funding Recipient before the expiry of the Negotiation Period, but subsequently notifies the Funding Recipient that the MNO is no longer interested in participating in the pre-design of an Appl...

	then:
	(D) the Funding Recipient has no obligation under this Agreement to take the MNO’s requirements into account in any design of the Applicable Asset;
	(E) the Funding Recipient has no further obligation under this Agreement to facilitate the Co-Location of the MNO on Applicable Assets; and
	(F) access to and use of an Applicable Asset by an MNO will be subject to any contractual arrangement that the Funding Recipient has with that MNO, and any arrangement it has with a Key State as described in paragraph 2 of this Schedule 3, or the exis...
	(iii) where the Funding Recipient is required to take into account the co-build and Co-Location requirements of a MNO, that may delay the Dates for Asset Completion particularly where more than one Co-Locating MNO’s requirements are being considered.


	(f) The Commonwealth acknowledges that the Funding Recipient is not otherwise prevented or restricted from exercising any legal rights it may have in respect of any legally binding arrangements it enters into with a MNO.
	(g) Within 10 Business Days of entering into a Co-Location Services Agreement with a MNO, the Funding Recipient must Notify the Commonwealth of the following details:
	(i) the date of the agreement;
	(ii) the name of the MNO;
	(iii) the relevant ‘MBSP identifier’ for each Funded Solution that is the subject of the Co-Location Services Agreement;  and
	any other details regarding the agreement which the Commonwealth reasonably requires.

	2. Relevant State access arrangements
	The Funding Recipient must ensure that any arrangement it has with a Key State that provides that Key State with a priority access right on an Applicable Asset reflects the following principles:
	(a) Subject to paragraph 2(b) of this Schedule 3, any priority access right must apply no earlier than the expiry of:
	(i) the Nomination Period – where no MNO notifies the Funding Recipient that it has an interest in participating in the pre-design of an Applicable Asset by the end of the Nomination Period; or
	(ii) the Negotiation Period – where an MNO notifies the Funding Recipient that it has an interest in participating in the pre-design of an Applicable Asset by the end of the Nomination Period , but a Co-Location Services Agreement for that Applicable ...
	(b) A priority access right may apply before the expiry of the Negotiation Period where a MNO has notified the Funding Recipient that it has an interest in participating in the pre-design of an Applicable Asset before the end of the Nomination Period ...
	(c) If:
	(i) the Funding Recipient receives a request for access from an MNO after 18 March 2019; and
	(ii) the relevant Key State is not at the time of the MNO request currently accessing and using the Applicable Asset,
	then that Key State must be required (if requested by the Funding Recipient) to demonstrate its proposed use of the Applicable Asset as follows:

	(iii) the relevant Key State must confirm to the Funding Recipient that it intends to Co-locate on the Applicable Asset by the date that is three months from the date of the MNO request; and
	(iv) the relevant Key State must demonstrate that it has bona fide documented plans to Co-locate on that Applicable Asset within a period to be set out in the arrangement with that Key State, such date to be no later than the date that is three months...

	(d) If the relevant Key State:
	(i) does not confirm to the Funding Recipient that it intends to Co-locate on the Applicable Asset by the date that is three months from the date of the MNO request; or
	(ii) confirms to the Funding Recipient that it intends to Co-locate on the Applicable Asset by the date that is three months from the date of the MNO request, but does not demonstrate its bona fide documented plans as required by paragraph 2(b)(iv) of...
	then the Key State’s priority access right lapses.


	3. Regulatory Event
	(a) Notwithstanding anything else in this Agreement, if the Funding Recipient is unable to perform or is delayed in performing an obligation under this Agreement because of a Regulatory Event, that obligation is suspended, but only to the extent of an...
	(b) Regulatory Event means an event where the Funding Recipient:
	(i) is involved in a dispute or must comply with any decision or determination under any existing access agreement with an MNO or under the Telecommunications Act 1997 (Cth); or
	(ii) is required to comply with any Law or any lawful direction by a regulator or responsible Minister.

	4. Sharing of Co-Location Services arrangements and clauses with other MNOs
	(a) The Funding Recipient agrees that clauses 7.2 and 7.4, this Schedule 3 and Schedule 12 may be shared and discussed with other MNOs.
	(b) The Funding Recipient must advise other MNOs of the Sites specified in Schedule 2 within 10 Business Days of the Date of this Agreement.
	(c) The Funding Recipient further agrees that the Commonwealth may notify other MNOs of the Sites specified in Schedule 2.
	(a) that the Project Management Plan will include the following information:
	(i) a schedule for delivery of Sites in a format agreed between the Parties;
	(ii) a project organisation chart, resources and descriptions / roles;
	(iii) progress reporting against the baseline schedule;
	(iv) financial progress reporting;
	(v) planning, schedule control procedures;
	(vi) health and safety quality plan including control procedures;
	(vii) emergency procedures;
	(viii) project specific environmental compliance regime;
	(ix) design & engineering Basis of Design;
	(x) construction method statement;
	(xi) document management procedures;
	(xii) industrial & employee relations;
	(xiii) subcontractor management & control;
	(xiv) logistics;
	(xv) permits & Approvals;
	(xvi) procurement plan & management control processes;
	(xvii) change management; and
	(xviii) meetings / governance procedures / guidelines; and

	(b) that the Project Management Plan will include the Risk Management Plan as described in Part 3 of this Schedule 10.
	(a) risk identification;
	(b) development of the Risk Register;
	(c) assessment of risks;
	(d) evaluation of treatment options;
	(e) risk exposure matrix will be utilised to determine the current risk exposure;
	(f) development & implementation of the Risk Management Plan;
	(g) planning for contingencies;
	(h) monitoring and updating the Risk Register and Risk Management Plan; and
	(i) finalisation review.
	AGREED BY THE FUNDING RECIPIENT
	AGREED BY THE COMMONWEALTH
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