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Opening remarks

The following explanatory notes have been developed to accompany the exposure draft of the
Radiocommunications Legislation Amendment (Reform and Modernisation) Bill. The purpose of these
notes is to assist readers to understand the provisions of the Bill and how the legislative framework is
designed to operate.

This document reflects the provisions of the exposure draft of the Bill. Please note that this version of
the Bill has been prepared for the purposes of consultation and is subject to change. It is expected
that comments received on the exposure draft may lead to further review before the package is
finalised.
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Schedule 1—Object

Part —Amendment of the Radiocommunications Act 1992

Item 1—Section 3

Section 3 provides for the insertion of a new object clause in the Act. The current Act has one primary
object, that is, to provide for management of the radiofrequency spectrum, and specifies eight
separate aims to be achieved. There is no hierarchy for these aims and so, in the absence of a clear
priority, it may reasonably be assumed that all eight aims are to be given equal weighting. However,
this would not always be the correct application of the objects provision, and this can lead to conflict
and confusion. The 2015 Spectrum Review noted that legislative reform of the spectrum management
framework would need to include a review of the objects of the Act, in order to ensure they are
appropriate and encourage efficiency, innovation and certainty of investment.

The Bill proposes to repeal Section 3 of the Act and replace it with a new, simpler object, which is to
promote the long-term public interest derived from the use of the spectrum by providing for the
management of the spectrum in a manner that:

(@) facilitates the efficient planning, allocation and use of the spectrum; and
(b) facilitates the use of the spectrum for:
(i)  commercial purposes; and
(i) non-commercial purposes (including defence, public safety and community purposes);
and
(c)  supports the communications policy objectives of the Commonwealth Government.

The new object of the Act puts the promotion of the long-term public interest derived from the use of
the spectrum as the key aim in the management of the spectrum. This is currently part of paragraph
3(a) of the Act. This object is intended to allow ACMA to balance many uses of the spectrum as well as
broader public policy objectives.

The new object then specifies three aims. While there is no specified hierarchy about the relative
importance of these three aims, they all serve the primary object of promoting the long-term public
interest derived from the use of the spectrum. They also avoid both the repetition and the references
to the means by which the objects should be pursued, which currently exist in the Act.

The first aim about efficient planning, allocation and use of the spectrum, will require ongoing
assessment of the best use of the spectrum as a finite resource and will enable spectrum uses to adapt
to emerging technological and market needs.

The second aim about use for commercial and non-commercial purposes reflects the importance the
Act gives to the object of managing the spectrum not only for commercial services that use the
spectrum, but also for non-commercial spectrum uses, some of which are the traditional responsibility
of governments.

The third aim is to support the communications policy objectives of the Government. This can
encompass policy objectives specific to radiocommunications, as well as broader communications
policy objectives.

10.
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Communications policy objectives of the Commonwealth government may be communicated in
different forms, such as:

1. Ministerial policy statements (MPS) issued under Part 1.5 of the Bill
2. Statements of expectations given to the regulator by the Government
3. Public statements of communications policy made by government

The object of promoting the long-term public interest derived from the use of the spectrum will,
among other things, enable ACMA to consider the competition effects of decisions made when
managing the spectrum. Long-term public interests may take into account the merits of providing
investment certainty to radiocommunications users for the roll out of infrastructure to deploy services
using the spectrum.

Unlike “public or community services” as defined in section 10 of the Act, “"defence, public safety and
community purposes” is a broader expression intended to bear its ordinary meaning. This broader
expression is intended to encompass, by way of example only, national security, law enforcement,
science services (such as meteorology) and the provision of emergency services. However, the
expression is not intended to be limited to any particular kinds of non-commercial purposes, and is
intended to extend beyond this list of examples.
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Schedule 2—Policy statements and work programs

Schedule 2 inserts Parts 1.5 and 1.6 into the Act, to provide for Ministerial policy statements and work
programs.

Part 1.5 provides for the Minister to issue Ministerial policy statements (MPSs) by way of notifiable
instrument. The power to make an MPS is a new mechanism that is intended to enable the Minister to
provide high-level policy guidance to ACMA about the Government's policies for spectrum
management. This mechanism complements the reduction in the Minister's process-based regulatory
decision-making functions, and the overall more strategic role conferred on the Minister by the
amendments in this Bill.

ACMA will be required to have regard to any relevant MPSs in performing its spectrum management
functions, and exercising its spectrum management powers, and report on this in its annual reports.

ACMA may also reflect how it proposes to have regard to any relevant MPSs in its work program (as
set out in Part 1.6).

This Part, as well as Part 1.6 and the information-gathering powers contained in Schedule 7, give
effect to recommendation 1(c) of the Spectrum Review: to clarify the roles and responsibilities of the
Minister and ACMA. This Bill helps establish Ministerial intervention as a lever for strategic policy
intervention, rather than being process-driven.

MPSs are complementary to the Minister's ability to make a stronger regulatory intervention by giving
ACMA a direction under section 14 of the ACMA Act.

Part 1.6 of the Bill will require ACMA to determine, at least once each financial year, a work program in
relation to its spectrum management functions and spectrum management powers. The annual work
program will cover at least a five-year forward horizon, with a detailed work program for the
upcoming financial year and an outlook over the five-year time horizon, and is intended to provide
the Minister and the radiocommunications community with an early indication of new and changing
priorities, spectrum planning issues and anticipated significant decisions.

This Part builds on ACMA's five-year spectrum outlook, which it started publishing in 2009. The annual
work programs will maintain the transparency of forward planning of spectrum management for the
radiocommunications community and the Government.

Part —Amendment of the Radiocommunications Act 1992

Item 1—Section 5

Item 1 of Schedule 2 of this Bill adds relevant definitions to Section 5 of the Act, including a definition
of MPSs, and clarifying what is meant by ACMA's spectrum management functions and spectrum
management powers.
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Item 2—At the end of Chapter 1
ltem 2 inserts Parts 1.5 and 1.6 into the Act, to provide for policy statements and work programs.

Part 1.5—Ministerial Policy Statements—Sections 28B and 28C

Item 2 of Schedule 2 of this Bill adds a new Part 1.5 to the Act. This Part enables the Minister to set
out statements of policy to which ACMA must have regard in performing its spectrum management
functions or exercising its spectrum management powers, in the form of Ministerial policy statements.
A policy could be high level, including, for example, priorities for the management, allocation or use of
the spectrum, or other strategic policies relevant to ACMA’s spectrum management functions and
powers generally. The policy could also be quite specific to a particular spectrum management
function or power, such as a policy of the Government on appropriate kinds of licence conditions that
should be included to manage interference in a particular band.

An MPS will be made by notifiable instrument. A notifiable instrument is required to be registered on
the Federal Register of Legislation (accessible at www.legislation.gov.au), but is not subject to the
disallowance or sun-setting regimes that apply to legislative instruments. MPSs can, however, have an
end date if the Minister so wishes, or can be repealed if they are no longer relevant.

The making of an MPS by notifiable instrument allows the Minister to provide formalised policy
guidance, without compelling ACMA by legislative instrument or Ministerial direction. The approach is
less prescriptive and fits within the broader policy intent of the Bill, to empower ACMA, as the
regulator, to manage the administration of the spectrum and to reduce the Minister’s involvement in
the day-to-day administrative processes of ACMA.

Section 17 of the Legislation Act 2003 does not require a rule-maker to ensure any consultation has
taken place before making a notifiable instrument. However, in the interests of clarity of the law and
transparency, it is expected that the Government would undertake consultation that is appropriate
and reasonably practicable in the circumstances, before the Minister makes any MPS.

The new subsection 28C also provides that ACMA must "have regard” to any relevant MPSs in
performing or exercising its spectrum management functions and powers. This essentially means the
matters outlined in MPSs must be considered by ACMA in performing its spectrum management
functions and exercising its spectrum management powers. The context will determine the weight to
be given to an MPS, alongside other relevant considerations. Additionally, if MPSs are out of date, not
relevant to the powers and functions ACMA is currently exercising, or in any way conflict for a
particular power or function, as the decision maker ACMA will be able to take an MPS into account to
the extent it is relevant to, and does not conflict with, that power or function.

While an MPS constitutes formal ministerial guidance to ACMA to which ACMA must have regard,
ACMA is not required by this Part to act in accordance with a policy specified in an MPS. This
distinguishes an MPS from the stronger regulatory intervention available to the Minister by way of
giving a direction either under a provision of the Act or section 14 of the ACMA Act. This allows the
Government of the day to provide overarching policy guidance where applicable and rely on statutory
directions powers where appropriate. This approach provides a variety of options to indicate the
Government's intent and allows for greater transparency in decision-making.

Subsection 28C(2) will ensure that the validity of an instrument issued by ACMA, or any other thing
done by ACMA, may not be challenged on the basis that ACMA failed to have regard to a relevant
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MPS. This is to provide certainty to members of the radiocommunications community who rely on
these legislative instruments or administrative decisions made by ACMA.

ACMA would be required to provide a summary outline of how it has had regard to any relevant MPSs
in its annual report (see paragraph 57(g) of the ACMA Act, as proposed to be amended by Item 3 of
this Schedule).

Part 1.6—Annual Work Program—Sections 28D to 28F

[tem 2 of Schedule 2 of this Bill also adds a new Part 1.6 to the Act. This Part relates to ACMA's annual
work program.

Section 28D provides a simplified outline of Part 1.6 of the Bill.
Section 28E sets out the requirements for ACMA to determine an annual work program.

Subsection 28E(1) provides that ACMA must determine a work program at least once in each financial
year in relation to its spectrum management functions and powers. Subsection 28E(2) requires that
plan to be for a period of not less than 5 financial years. This would generally be expected to include a
detailed annual work program, a forward allocation work program and a more general spectrum
outlook and forward plan for the out-years.

At least one new work program must be determined each financial year. However, in accordance with
subsection 28E(3), ACMA may determine a work program to replace a work program that is in place,
in which case the old work program will be taken to have been revoked and ACMA will not be
required to report on it insofar as it has been superseded by the new work program.

Under subsection 28E(4), ACMA must publish its annual work program on its website.

In accordance with subsections 28E(5) a work program is not a legislative instrument. These provisions
are declaratory of the law rather than substantive exceptions, as a work program (or a variation of a
work program) would not be a legislative instrument in accordance with subsection 8(4) of the
Legislation Act because a work program does not determine or alter the law. While a work program is
an important statement of spectrum management activities intended to be carried out by ACMA, a
work program will not be binding on ACMA.

ACMA'’s annual work program is intended to include information about the anticipated spectrum
management activities and priorities of ACMA for at least the next five financial years. It is anticipated
that ACMA would also provide particular detail regarding short-term priorities and activities for the
upcoming financial year. The work program may also include information relating to the previous
financial year, such as how ACMA plans to have regard to or give effect to any relevant Ministerial
policy statements or directions, and the details of any changes to ACMA priorities since the previous
financial year's work program.

During the transition and implementation period, ACMA may provide an indication of its anticipated
implementation process in the work program.

Subsection 28F(1) provides that, before determining a work program, ACMA must consult the
Minister. The subsection also requires ACMA to undertake appropriate consultation prior to finalising
a work program. This could include publishing a draft work program and inviting persons to make
submissions to ACMA about the draft, which ACMA would then take into account in finalising the
work program.
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Part 2—Other amendments
Australian Communications and Media Authority Act 2005
Item 3—At the end of section 57

Item 3 amends the annual report provisions in Section 57 of the ACMA Act. This will require that, in its
annual report, ACMA summarise how it has had regard to any existing MPSs and report on how it has
given effect to its annual work program, if one was in effect during the period covered by the annual
report. This will help provide transparency into how MPSs have shaped ACMA's regulatory approach,
broadly speaking, and provide accountability with regards to the annual work program.

Part 3—Application provisions
Item 4—Application—the ACMA's work program

Item 4 provides for transitional arrangements following the introduction of the amendments related
to the annual work program. This will give ACMA enough time to produce their first annual work
program in line with the requirements set out in the new Sections 28E and 28F. While the new work
program regime would not commence until the financial year after this new Part comes into effect, it
is still expected that ACMA will continue to produce its five-year spectrum outlook until Section 28E
applies, providing continuity for stakeholders and industry.
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Schedule 3—Licences etc.

Schedule 3 relates to the licensing of spectrum, including allocation processes, re-allocation processes,
the renewal of spectrum licences and apparatus licences, and the duration of licences.

The changes made to allocation and re-allocation processes by this Schedule of the Bill seek to give
effect to recommendations in the 2015 Spectrum Review report regarding the need to provide for
transparent and timely spectrum allocation and re-allocation processes and methods.

In line with this, the Schedule proposes amendments to the Act that would give ACMA greater
responsibility over day-to-day allocation and re-allocation processes, while retaining the Minister’s
power to direct ACMA when appropriate. Other key changes proposed by this Schedule to the Bill aim
to improve processes and methods include:

. the repeal of designation and conversion processes;

o a new power to directly allocate licences;

. changes to allocation limits in price-based allocation processes;

. increasing the maximum duration of both spectrum licences and apparatus licences to 20 years;
and,

o simplifying the process for re-allocating encumbered spectrum.

Amendments to Part 3.2 of the Act propose to repeal conversion processes. This will contribute to the
wider aim of adding flexibility to allocation and re-allocation processes by allowing spectrum licences
and apparatus licences to be issued in the same bands, where appropriate. Conversion processes will

be replaced, in part, by the introduction of direct allocation of licences.

Proposed changes to Part 3.2 will also reform the methods and procedures for allocating spectrum
licences. In addition to allowing ACMA to directly allocate spectrum licences, changes will also be
made to allocation limits, allowing ACMA to set allocation limits without the need for a direction from
the Minister, however, ACMA will need to consult with the ACCC and express the the allocation limit it
is applying to an allocation process. . This added flexibility will help in designing fit-for-purpose
allocation processes, and adapting to changing spectrum use cases and market needs.

This Part will also impose restrictions on direct allocation, in order to provide protections for
incumbent licensees, and extend the maximum duration of spectrum licences to 20 years (in line with
equivalent amendments being proposed to extend the maximum duration of apparatus licences).

In line with the changes outlined above, amendments to Part 2.2 proposed by this Schedule to the Bill
will remove conversion plans and the concept of designation from the Act. Changes to this Part will
also be necessary as part of introducing direct allocation and the possibility of re-allocating parts of
the spectrum using a combination of spectrum licences and apparatus licences.

This Schedule of the Bill also proposes amendments to Part 3.3 of the Act, which relates to apparatus
licences. These changes are in line with changes proposed for spectrum licences, including with
regards to the setting of allocation limits in price-based allocations.

Part 3.6 of the Act deals with the re-allocation of encumbered spectrum. As part of granting ACMA
greater independence and discretion in day-to-day administrative processes, this Schedule to the Bill
proposes to make ACMA, rather than the Minister, the decision-maker for re-allocation processes. This
is intended to simplify the process for industry, licensees and ACMA, and reduce unnecessary delays.
Under these amendments, ACMA would be able to make re-allocation declarations, thereby
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streamlining the process, without compromising the requirement for ACMA to undertake adequate
consultation with industry and stakeholders.

As mentioned, the proposed amendments would also allow for re-allocation using a combination of
spectrum licences and apparatus licences. It is also proposed to remove the general prohibition on
issuing apparatus licences in parts of the spectrum that have been subject to a re-allocation
declaration, while introducing appropriate protections and restrictions of the issue of apparatus
licences. These changes will help add flexibility to re-allocation processes and prevent spectrum
becoming ‘locked’ into spectrum licensing, as new spectrum use cases and licensing approaches
emerge in future.

Proposed changes to Part 3.6 also relate to the timing of re-allocation processes. Reducing the
minimum re-allocation period to 12 months and changing the requirements around the re-allocation
deadline will give ACMA greater discretion to run re-allocation processes that balance licensees’ need
for certainty with the need to avoid lengthy delays and provide for the efficient management of
spectrum.

Part —Amendment of the Radiocommunications Act 1992

Item 1—Subparagraph 4(a)(ii)—Outline of the Act

Section 4 of the Act provides an outline of the Act. Item 1 removes a reference to conversion plans
under Part 2.2, as these are proposed to be repealed by Item 9 of this Schedule to the Bill.

Item 2—Section 5 (definition of conversion plan)

Provisions related to conversion plans are being repealed by a number of items in this Schedule to the
Bill. As such, it is appropriate to repeal the definition in Section 5 of the Act.

Item 3—Section 5—Definitions

Item 3 of this Schedule to the Bill adds a number of new definitions to the Act, relevant to new powers
(such as direct allocation) or changes in licence processes (such as renewal statement).

Item 4—Paragraph 29(3)(a)—Outline of Chapter 2

Item 4 repeals a paragraph that refers to conversion plans under Part 2.2. As the power to make
conversion plans is proposed to be repealed by Item 9 of this Schedule to the Bill, it is appropriate to
repeal the paragraph.

Item 5—Part 2.2 (heading)

Part 2.2 of the Act relates to conversion plans and marketing plans. As part of simplifying processes
and adding flexibility to re-allocations, these amendments propose to remove conversion processes
from the Act. As such, it is appropriate to amend the heading.

Items 6 and 9—Sections 36 and 38 (Repeal)

Items 6 and 9 of this Schedule to the Bill propose to repeal Section 36 and Section 38 of the Act,
respectively, which deal with designation and conversion. These amendments are designed to simplify
the process of allocating spectrum, by removing unnecessary prescription from the Act and giving
ACMA greater leeway to adapt allocation processes to the needs of industry and spectrum users.
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The repeal of Section 36 will remove the designation process and the concept of designation notices.
This is also in line with the wider aim of these reforms with regards to reducing the Minister’s
involvement in administrative decisions. Along with the changes to Section 39 (described below), the
repeal of Section 36 means that ACMA will be able to prepare a marketing plan, by legislative
instrument and following appropriate consultation, for any unencumbered spectrum.

Removing the designation process also removes the need for the conversion process. As such, it is
proposed to repeal Section 38 of the Act. The conversion process will instead be partially replaced by
the proposed new power to directly allocate licences and the added flexibility of being able to allocate
spectrum by a combination of spectrum and apparatus licences.

Items 10, 11 and 12—Section 39—Unencumbered spectrum

Section 39 of the Act relates to marketing plans for issuing spectrum licences. Iltems 10 and 11 of this
Schedule to the Bill propose amendments to Section 39 that reflect the proposed repeal of
designation notices, factor in the proposed new power to directly allocate licences and make it
explicitly clear that ACMA is able to prepare a marketing plan for issuing licences using a combination
of procedures.

Item 10 also inserts a new Subsection 39(2) which makes clear that a marketing plan under this
section can only apply to the issue of spectrum licences for spectrum that is not currently encumbered
by apparatus licences. A marketing plan could be issued under Section 39A in these circumstances,
pursuant to a spectrum re-allocation declaration.

ltem 12 of this Schedule to the Bill adds a new Subsection 39(7) which maintains certain protections
that are currently expressed in Subsection 36(5) of the Act, which is to be repealed by Item 6 of this
Schedule.

Items 13 and 14—Section 39A—Marketing plans—Re-allocation of spectrum

Section 39A of the Act relates to marketing plans for re-allocation of spectrum. In line with the
changes to Section 39, Item 14 makes changes relevant to the introduction of direct allocation and
makes it explicitly clear that ACMA is able to prepare a marketing plan for issuing licences using a
combination of allocation procedures. Iltem 13 would give ACMA the power to create marketing plans
for re-allocating spectrum using a combination of spectrum licences and apparatus licences. This is
intended to help prevent bands from becoming ‘locked’ into spectrum licensing and allow ACMA
greater discretion to make appropriate licensing decisions as circumstances and spectrum needs
change.

Items 7, 8, 15, 16, 17, 18, 19 and 20

These items of this Schedule to the Bill make relevant consequential changes and remove references
that are no longer relevant, for example references to conversion plans or to sections repealed by
other items.

Items 21 and 22—Paragraph 51(2)(a) and subsection 51(5)—Outline of Part 3.2

Section 51 of the Act provides an outline of Part 3.2 of the Act. Items 21 and 22 remove or add
references, as appropriate, to reflect amendments proposed by other items in this Schedule to the Bill.
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Item 23—Subdivision A of Division 1 of Part 3.2

Subdivision A of Division 1 of Part 3.2 of the Act sets out the process for converting apparatus licences
into spectrum licences. As this process is being removed from the Act, in line with other amendments
being made to re-allocation processes, Item 23 of this Schedule repeals that Subdivision.

Item 24—Subsection 60(1)—Procedures for allocating spectrum licences

Subsection 60(1) provides that ACMA must determine the procedures that will be applied in allocating
spectrum licences by auction, tender or for a pre-determined or a negotiated price. This item adds
new paragraphs to Subsection 60(1) that require ACMA to have procedures to allocate spectrum
licences by direct allocation or by a combination of methods.

Direct allocation will serve to partially replace the current conversion process (as outlined above) and
will also provide a more straightforward process for situations where it is preferable to allocate a
spectrum licence to a particular person, for example, as it relates to defence, public safety and
community purposes.

Requiring procedures for the allocation of spectrum through a combination of methods is designed to
ensure ACMA has the flexibility to allocate spectrum in the manner that best ensures the object of the
Act is achieved.

Item 25—Subsections 60(2)—Procedures for allocating spectrum licences

Subsection 60(2) provides examples of the matters that procedures for allocation by auction may deal
with. This item amends Subsection 60(2) to reflect that such procedures may deal with allocation by
auction in part, with other parts of the procedures dealing with allocation by other means.

Item 26—Paragraphs 60(2)(ca) and (cb)—Procedures for allocating spectrum licences

Subsection 60(2) provides examples of the matters that procedures for allocation by auction may deal
with. This item makes it clear that the procedures may set eligibility criteria that a person must meet in
order to be able to participate in an auction and for ACMA to provide credits (if any) for prospective
bidders. This will enable ACMA to determine that certain bidders or classes of bidders will have their
bid deemed to be increased by a specified amount, where providing such a bidder an advantage in an
auction process is consistent with the object of the Act. As procedures under Section 60 are
determined in writing, prospective bidders would continue to have transparency in terms of the
operation of the auction process, including any credits that other bidders may have been afforded.

Item 27—Subsection 60(3)—Procedures for allocating spectrum licences

Subsection 60(3) provides examples of the matters that procedures for allocation by tender may deal
with. This item amends Subsection 60(3) to reflect that such procedures may deal with allocation by
tender in part, with other parts of the procedures dealing with allocation by other means.

Item 28—Paragraphs 60(3)(ca) and (cb)—Procedures for allocating spectrum licences

Subsection 60(3) provides examples of the matters that procedures for allocation by tender may deal
with. This item provides that the procedures for allocation by tender can set eligibility criteria that a
person must meet in order to be able to participate in a tender process. The procedures allow ACMA
to provide credits (if any) for prospective tenderer. This will enable ACMA to determine that certain
tenderers or classes of tenderer will have their tender deemed to be increased by a specified amount,
where providing such a participant an advantage in a tender process is consistent with the object of
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the Act. As procedures under Section 60 are determined in writing, prospective tenderers would
continue to have transparency in terms of the operation of the tender process, including any credits
that other participants may have been afforded.

Item 29—Subsection 60(4)—Procedures for allocating spectrum licences

Subsection 60(4) provides examples of the matters that procedures for allocation for a pre-
determined or negotiated price may deal with. This item amends Subsection 60(4) to reflect that such
procedures may deal with allocation for a pre-determined or negotiated price in part, with other parts
of the procedures dealing with allocation by other means.

Item 30—Paragraphs 60(4)(ba) and (bb)—Procedures for allocating spectrum licences

Subsection 60(4) provides examples of the matters that procedures for allocation for a pre-
determined or negotiated price may deal with. This item includes further examples into this
subsection, to make clear that the procedures can set eligibility criteria that a person must meet in
order to participate. They will also enable ACMA to provide credits for any prospective licensee. This
will enable ACMA to determine that certain prospective licensees or classes of them will have pre-
determined or negotiated price deemed to be reduced by a specified amount, where providing such a
participant an advantage in the process is consistent with the object of the Act. As procedures under
Section 60 are determined in writing, prospective licensees would continue to have transparency on
the operation of the allocation process, including any credits that other participants may have been
afforded.

Item 31—Paragraphs 60(5)(a) and (b)—Allocation limits

Paragraphs 60(5)(a) and (b) of the Act enable ACMA to include allocation limits in the procedures for
the allocation of spectrum licences. These limits specify a maximum amount of the parts of the
spectrum that may be used (i.e. under a licence or an authorisation) by a person or group of persons.
Allocation limits are an important tool to help promote competition and allocative efficiency in
markets that rely on spectrum, which in turn can help promote the long-term public interest derived
from the use of the spectrum. They can be imposed to limit the amount of spectrum any one licensee
can acquire through an allocation process (thereby preventing monopolisation of the spectrum), or
may be used to establish conditions that encourage the participation of new entrants in the market.

This item repeals and substitutes these provisions so that they clearly permit ACMA to apply these
limits across the total spectrum holdings of a participant in an allocation process, including those
under existing apparatus and spectrum licences and licences to be allocated under the allocation
process. With the increase in duration of apparatus licences, there are likely to be more instances in
which an apparatus licence is a closer substitute for a spectrum licence, meaning allocation limits may
need to address both types of licence in more instances.

Item 32—Subsection 60(7A)—Frequency assignment certificates

Currently, as part of the administrative issuance of apparatus licences under Section 100 of the Act,
ACMA can consider a frequency assignment certificate issued by an accredited person to ensure that
the spectrum is efficiently allocated and interference is effectively managed. With the introduction of
direct allocation of spectrum licences, this item amends Section 60 so that ACMA may consider such a
certificate in the direct allocation of a spectrum licence.
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Item 33—Subsection 60(8)—Procedures for issuing spectrum licences

Subsection 60(8) provides that various subsections of Section 60 do not limit the broad discretion of
ACMA to make procedures for the allocation of spectrum licences. This item amends Subsection 60(8)
so that it will refer to the new Subsections (7A) and (7B) introduced by this Schedule.

Items 34 and 35—Subsections 60(9) and 60(13)

Item 34 and Item 35 of this Schedule deal further with allocation limits. As part of granting ACMA
greater independence and discretion in administrative processes, it is proposed that ACMA will no
longer require a direction from the Minister in order to be able to impose allocation limits when
allocating spectrum licences under Section 60 of the Act. Iltem 35, however, would impose an
additional requirement that ACMA must consult with the ACCC regarding limits in any particular
allocation process.

Item 36—Subsection 60(14A)—Procedures may confer administrative decision making
power

This item inserts a new subsection into Section 60, so that in determining the procedures to apply to
an allocation process, the procedures can confer a decision making power on ACMA. This is intended
to enable ACMA to determine criteria and rules in the procedures, consistent with current practice, but
to clarify that it is at the discretion of ACMA how these criteria will apply in particular circumstances.

Item 37—Subsection 60(16)

Item 37 clarifies that a determination under Subsection 60(1) is a legislative instrument. This provision
is purely declaratory of the law, as determinations under Subsection 60(1) are already considered
legislative instruments and registered by ACMA. The inclusion of this new subsection is intended to
remove ambiguity.

Item 38—Sections 60A and 60B—Direct allocation of spectrum licences and
restrictions on allocation of Spectrum Licences

Item 38 of this Schedule to the Bill proposes to insert a new Section 60A and Section 60B into the Act.
The proposed Section 60A would define and outline the new direct allocation method, while Section
60B would impose restrictions on the allocation of spectrum licences, so that ACMA is not able to
issue a spectrum licence where the relevant part of the spectrum is licenced under another spectrum
licence. This restriction is designed to provide certainty and protection to incumbent spectrum
licensees.

Item 39—Subsection 65(3)—Duration of spectrum licences

Item 39 of this Schedule to the Bill extends the maximum duration of spectrum licences from 15 years
to 20 years. The proposed extension of the maximum duration of both spectrum licences and
apparatus licences is intended to provide greater certainty to licensees, and encourage innovation and
investment, while retaining flexibility in spectrum management processes.

This is consistent with Item 64 which extends the maximum period of an apparatus licence from 5
years to 20 years.
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Item 40—Section 65A—Renewal statements etc.

Item 40 inserts a new Section 65A in the Act. This section provides that a “renewal statement” must be
included in a spectrum licence if the licence is issued after the commencement of this section.

For the purposes of this Act, a renewal statement refers to a statement that is issued with a spectrum
licence that details whether the licence is able to be renewed. If a licence is able to be renewed, the
renewal statement may include conditions that must be met in order for renewal to be considered. In
all instances where renewal is available, renewal is at the discretion of ACMA.

The use of renewal statements is intended to clarify and simplify the arrangements for renewal of
spectrum licences, providing predictability surrounding renewal processes which will provide greater
certainty for licensees. This may include the timing of renewal applications and rules regarding the
content of renewed licences. Depending on the content of the renewal statement, the expiry of
licences can also provide a significant review point for ACMA to consider whether the existing
allocation of the spectrum remains the most efficient.

A renewal statement indicating that the spectrum licence may be renewed at ACMA’s discretion would
be similar to the current approach to apparatus licensing. This gives the regulator, at the end of the
term of the licence, the ability to assess the most valuable public interest of the use of the spectrum,
and renew the licence, return the part of the spectrum authorised by the licence to market (if
appropriate) or reserve the part of the spectrum (e.g. for future use, or for interference management
purposes). For all legislative instrument powers outlined in 65A, Section 33(3) of the Acts
Interpretation Act 1901 also applies, wherein ACMA retains the power to vary or revoke an instrument.

Underparagraph 65A(1)(c), a renewal statement may provide that the licence may be renewed in
specified circumstances. Subsection 65A(3) provides that “specified circumstances” may include an act
or omission performed by ACMA. This promotes clarity for licensees about the process and timing to
be followed at end of term of a licence. If the conditions are not met, then the licence is not eligible
for renewal.

Under Subsection 65A(5), ACMA has the power to issue a renewal statement by legislative instrument
to apply to all spectrum licences included within a specified class of spectrum licences. Such a
legislative instrument does not apply to licences issued prior to the commencement of these
amendments, and cannot override a renewal statement made under Subsection 65A(1).

Subsection 65A(10) provides that a licence must also set out a renewal application period if the licence
includes a statement that the licence may be renewed at ACMA's discretion or at ACMA's discretion so
long as “specified circumstances” exist. The renewal application period must begin at a time when the
licence is in force, and end before the licence is due to expire. A renewal application period may be
specified in a legislative instrument to apply to a specified class of spectrum licences, but such an
instrument cannot override a renewal application period statement included in a licence under
Subsection 65A(10).

Subsections 65A(15) and (16) provide that a spectrum licence may include a statement to the effect
that a specified period is the “renewal decision-making period” for the licence. This provides further
clarity for licensees about timing at the end of a licence term.
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Subsection 65A(17) stipulates that ACMA may include a statement in a spectrum licence that it will not
be renewed by ACMA unless ACMA is satisfied that it is in the public interest to do so. This is to be
known as the “public interest statement”. The definition of public interest is up to the discretion of
ACMA, and is consistent with considerations that ACMA currently applies to its spectrum licencing and
management decisions. It is a tool for ACMA to analyse the potential benefits that renewal of a
spectrum licence may offer to the long-term public interest, consistent with the object of the Act. This
power extends to include a public interest statement in a specified class of spectrum licences by
legislative instrument, similar to the renewal statement.

Subsection 65A(21) provides that, if a marketing plan is already in force before the commencement of
this section or the licence is to be issued as a result of the repealed section 56 (under the conversion
process), then there is no requirement for a renewal statement to be issued. This exception has been
designed to provide certainty for processes currently underway at the commencement of these
amendments, due to the considerable investment and planning that are implemented based on the
marketing plan and conversion plan.

Item 41—Subsection 71A(3)—Issue of spectrum licence taken to be an acquisition of an
asset and conduct

The amendment to Subsection 71A(3) provides that the issue of a spectrum licence is taken to be an
acquisition of an asset and conduct engaged in by the person, for the purposes of the Competition
and Consumer Act 2010, with the re-issue of a licence being one of the exceptions. This item updates
the numbering and language of this section in line with the revised issue and renewal processes for
spectrum licences.

Item 42—Section 72—Variation with agreement

Section 72 (as amended) provides that ACMA may, with the written agreement of the licensee of a
spectrum licence, vary a licence by:

. varying the renewal statement included in the licence; or

. omitting the original renewal statement and substituting with another renewal statement; or
. varying the renewal application period statement included in the licence; or

o omitting the public interest statement included in the licence; or

. omitting the renewal decision-making period statement included in the licence; or

. varying the renewal decision-making period statement included in the licence.

If the renewal statement is varied or substituted, , the revised statement must comply with the
requirements set out in Section 65A. If the renewal application period statement is varied, the revised
statement must comply with the requirements of Section 65A. In the instance where multiple revisions
are made to a statement or there are multiple statements are issued relating to a licence (i.e. through
a legislative instrument and by a renewal statement), the most recently issued statement is the one
that is deemed most relevant to the licence.
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Item 43—Section 73—Variation without agreement

This item provides that ACMA may, by written notice given to the licensee of a spectrum licence, vary
the licence by:

. varying the renewal statement included in the licence; or

o omitting the original renewal statement and substituting with another renewal statement; or
varying the renewal application period statement included in the licence; or

omitting the public interest statement included in the licence; or

omitting the renewal decision-making period statement included in the licence; or

varying the renewal decision-making period statement included in the licence.

If ACMA changes a statement through the above methods, the revised statement is still required to
comply with the requirements set out in Section 65A. Varying a renewal statement without the
agreement of the licensee is a reviewable decision under Part 5.6 of the Act. In the instance where
multiple revisions are made to a statement or there are multiple statements are issued relating to a
licence (i.e. through a legislative instrument and by a renewal statement), the most recently issued
statement is the one that is deemed most relevant to the licence.

Item 44—Division 3A—Renewal of Spectrum licences

This item sets out the revised renewal process for spectrum licences in new Section 77A, 77AA, 77B,
77C and 77D, which outline the application process, conditions on the applicant required for the
issuing a spectrum licence, ACMA'’s power to refuse the renewal of a spectrum licence, and the
applicant's right to request further information in the instance of a refusal.

Section 77A—Applications for renewal of spectrum licences

Subsections 77A(1)-(3) provide for the holder of a spectrum licensee to apply for a renewal of the
licence within the renewal application period if there is a period specified in the licence or, where
there is no renewal application period specified in the licence, then within 2 years of the day that the
licence is due to expire.

Subsection 77A(4) requires a licensee to apply in a manner and form approved by ACMA , and provide
certain information and documentation with the application. Section 304 allows ACMA to require an
application to be made in an electronic form.

Subsection 77A(5) provides that ACMA may approve different forms for different applications. This
includes applications in electronic form, as per section 304. This provision allows ACMA to maintain
flexibility in the content of application forms in order to ensure that the information required is
appropriate to the licence being sought.

Subsection 77A(6) provides that ACMA may, through legislative instrument, specify the information
required for the purposes of subsection 77A(4).

Subsection 77A(7) provides that ACMA may, through legislative instrument, specify the documents
required for the purposes of subsection 77A(4).

Subsection 77A(8) provides that an instrument made by ACMA under paragraph 77A(4)(a) is a
notifiable instrument. Under subsection 77A(9) an approved form of application may provide for
verification through statutory declarations of statements made in the application.
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Subsection 77A(10) allows for the renewal a spectrum licence to be made through a deemed
application. Under the subsection, ACMA may give a person that holds one or more spectrum licences
a licence renewal notice including an amount payable which, if paid by the due date, is deemed to be
an application or separate applications (depending on whether the notice mentions one or more
licences) and that Subsection 77A(4) does not apply to the application or applications.

Section 77AA—Further information

This Section provides that if an application is made for the renewal of a spectrum licence, then ACMA
may request further information in connection to the application. ACMA must notify the licensee in
writing of the request. If information is requested by ACMA, the licensee must present this within the
period specified by ACMA. Should the licensee fail to present the requested information to ACMA by
the specified date, then ACMA may present them with a written notice outlining ACMA's refusal to
further consider or action the renewal application.

Section 77B—Renewal of spectrum licences

This Section outlines the process by which a spectrum licence may be renewed by ACMA. If an
application is made for renewal of a spectrum licence then ACMA need not follow procedures
determined under section 60, and may instead apply the process in this section. For clarity, subsection
(2) provides that a licence must not be renewed under this process until the spectrum access charge
has been paid or a payment method and timing be agreed upon.

In deciding whether to renew a spectrum licence, ACMA must have regard to the matters it considers
relevant to the renewal, and the effect that the renewal will have on radiocommunications. Subsection
77B(8) outlines in further detail what ACMA may have regard to, including any outstanding liability to
pay an apparatus licence tax, spectrum licence charge, spectrum access charge or interim tax,
compliance with conditions of the licence, and previous licence history.

A spectrum licence is able to be renewed for a period of up to 20 years. If ACMA decides to renew a
licence for a period of 10 years or longer, it must be satisfied that it is in the public interest. The
concept of “public interest” is expanded upon in Section 65A.

The renewal of a spectrum licence can be conditional on the fulfilment of the terms outlined within
the renewal statement. For example, if the renewal statement of a spectrum licence includes
stipulations on specified circumstances that must be met, then renewal of the licence cannot be
considered unless ACMA is satisfied that the licensee has met those specified circumstances.

Similarly, if the renewal statement of a licence includes the condition that the licence could not be
renewed, then that licence is ineligible for renewal based upon the renewal statement.

To promote efficient spectrum management and allow spectrum to move where its highest value use
changes over time, the section clarifies that ACMA is not to presume that a further licence will be
issued.

If renewal of a licence is agreed to by ACMA, then that new licence comes into force immediately after
the expiration of the licence that it replaces. The conditions, including the core conditions, of the new
licence do not need to be the same as the initial licence.
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Section 77C—Notice of refusal to renew spectrum licence etc.

This Section stipulates that if ACMA refuses to renew a spectrum licence, or renews a spectrum licence
with varied conditions to the original licence, then it must give the licensee a written notice stating
that fact. This written notice must state that the licensee may request a statement of reasons for the
decision, and that this request must be made within 28 days of receipt of the notice. If ACMA receives
a request for a statement of reasons, it must provide the statement within 28 days of receiving the
request. Refusal to renew a licence and changes to licence conditions are reviewable decisions under
Part 5.6 of this Act.

Section 77D—Application of other provisions

This Section provides that Subdivisions C and D of Division 1 apply to a spectrum licence issued under
this Division in the same way that those subdivisions apply to spectrum licences issued under
Division 1.

Item 45—Division 4 of 3.2 (heading)

This item amends the heading to Division 4 of Part 3.2, so that it reflects that this Division applies to
the issuance of further spectrum licences, other than through renewal of licences. As a result of the
amendments made by Item 44 to insert Division 3A into Part 3.2, this Division no longer deals with the
re-issue of a spectrum licence.

Items 46, 47 and 50—Sections 78, 79 and 81—Headings

Items 46, 47 and 50 change the headings of Sections 78, 79 and 81 to reflect the change in the
purpose of the Division, namely, that the issuance of further licences outside of an allocation process
under section 60 is at the discretion of ACMA.

Items 48 and 49—Section 80—Procedures for re-allocating spectrum licences

Section 80 of the Act provides that the procedures used to consider applications for a spectrum
licence under Section 60 apply to the re-allocation of spectrum licences under this section to the
extent that the procedures are capable of applying. Item 49 inserts a new subsection to clarify that the
procedures issued under section 60 are able to be amended, so that they are able to function as
procedures for the re-allocation of the licences.

Item 51—Section 82—Re-issue of spectrum licences to the same licensees in the public
interest

Section 82 of the Act provides the circumstances in which a spectrum licence may be re-issued
without following the procedures determined under Section 60, where this is in the public interest.
This section is to be repealed due to the addition of renewal processes in Division 3A of Part 3.2.

Item 52—Subsection 96(2)—Outline of Part 3.3

Part 3.3 deals with apparatus licences. This item amends the outline of Part 3.3, so that the language is
in line with the reforms in other items. This item omits references of ‘types’ of licences and substitutes
it with 'kinds’ of licences, in line with the amendments to definitions related to apparatus licences.
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Item 53—Division 1 of Part 3.3 (heading)

This item amends the heading of Division 1 of Part 3.3, so that the language is in line with the purpose
of the reforms. The item omits references of ‘types’ of licences and substitutes it with 'kinds’ of
apparatus licences, in line with the amendments to definitions related to apparatus licences.

Item 54—Subsections 97(2) and (3)—Transmitter licences and receiver licences

The amendment to Subsection 97(2) clarifies that a transmitter licence applies to the operation of any
kind of radiocommunications transmitter that is not already covered as a specified
radiocommunications transmitter or a specific kind of radiocommunications transmitter. Subsection
97(3), which applies to receiver licences, is amended in the same terms.

Item 55—Subsection 98(2)—Types of transmitter licences and receiver licences

This amendment clarifies that ACMA can issue an apparatus licence that is not a transmitter licence or
a receiver licence. This enables ACMA to issue apparatus licences that are of a specific type, specific
types, or of no specific type; with a different range of radiocommunications devices authorised to be
operated by the licence holder depending upon the type of licence.

Items 56—62—Sections 99 and 100—Applications for apparatus licences and Issuing
apparatus licences

These items modify the language in the sections to make it consistent with the proposed reforms to
spectrum licences. This includes the term “in writing” to ensure that this phrase is flexible in its
application and can be applied to any automated and computerised process approved by ACMA that
is used to assess licence applications and, or, issue licences.

Item 63—Before subsection 100(5)

This item provides that in deciding whether to issue an apparatus licence, ACMA may have regard to
the aggregate of the parts of the spectrum that an applicant is authorised to use under transmitter
licences or spectrum licences. This makes it clear for the avoidance of doubt that, as part of the
administrative allocation of apparatus licences, ACMA may consider matters such as the impact on
competition, in deciding whether to issue the apparatus licence.

Item 64—Subsection 103(3)—Duration of apparatus licences

Item 64 of this Schedule to the Bill extends the maximum duration of apparatus licences from 5 years
to 20 years. Extending the maximum duration of both spectrum licences and apparatus licences to the
same duration is intended to provide greater certainty to licensees, and encourage innovation and
investment, while retaining flexibility in spectrum management processes.

Item 65—Section 103A—Renewal process for apparatus licences

This item outlines the revised renewal process for apparatus licences by inserting Section 103A to
Section 103C, which are focussed on renewal statements and their application to apparatus licences.

Section 103A—Renewal statements etc.

This new section provides that a renewal statement may be applied to an apparatus licence, so long as
that licence has been issued after the commencement of the section. Where an apparatus licence does
not include a renewal statement, renewal will be at the discretion of ACMA under subsection 130(1).
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For the purposes of this section, a renewal statement refers to a statement that is issued with an
apparatus licence that details whether the licence is able to be renewed. If a licence is able to be
renewed, a renewal statement may be included to provide conditions that must be met in order for
renewal to be considered. For all these legislative instrument powers, is it intended that 33(3) of the
Acts Interpretation Act 1901 applies.

The use of renewal statements is intended to clarify and simplify the arrangements for renewing
licences in order to provide greater predictability for licensees seeking improved investment certainty.
A renewal statement may address matters including the timing of renewal applications and
requirements about the content of renewed licences.

Under subsection 103A(1)(b), a renewal statement may provide that the licence may be renewed in
specified circumstances. Subsection 103A(3) specifies that “specified circumstances” may include an
act or omission by ACMA.

Under subsection 103A(5), ACMA has the power to issue a renewal statement, that is a legislative
instrument, which is taken to apply to a specified class of apparatus licences . This ensures that a
renewal statement can be applied to apparatus licences without imposing significant administrative
burden on ACMA. A determination cannot apply a renewal statement to licences issued prior to the
commencement of the amendments, and cannot override a statement included under subsection
103A(1).

Subsection 103A(10) provides that the licence must also set out the renewal application period if the
licence includes ‘specified circumstances’ that must be met in order for renewal to be considered by
ACMA. It is a requirement for the renewal application period for an apparatus licence to begin at a
time when the licence is in force, and end not later than 60 days after the licence is due to expire. A
renewal application period statement, made by legislative instrument, may be included in licences in a
similar manner as applied to renewal statements.

Subsection 103A(15) stipulates that ACMA may include a statement in an apparatus licence that it will
not be renewed by ACMA unless ACMA is satisfied it to be in the public interest to do so. This is to be
known as the “public interest statement”. The meaning of public interest is to be determined by
ACMA, and is intended to be a tool for ACMA to analyse the potential benefits that renewal of an
apparatus licence may offer to the long-term public interest, consistent with the object of the Act. The
term has been designed to give ACMA flexibility in management of spectrum bands and planning for
the future use of the spectrum.

Subsection 103A(19) sets out that this section does not apply to a transmitter licence issued under
section 101A or 102, or a digital radio multiplex transmitter licence.

Section 103B—Variation of renewal statements etc. with agreement
Section 103B provides that ACMA may vary the licence through:

o varying the renewal statement included in the licence; or
o omitting the original renewal statement and substituting with a new renewal statement; or
omitting the renewal statement included in the licence; or

. including a renewal statement in the licence; or

. varying the renewal application period statement included in the licence; or
o including a renewal application period statement in the licence; or

o omitting the public interest statement included in the licence
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ACMA may only apply section 103B with the written agreement of the licensee. A statement varied or
included using this section is still required to comply with the requirements set out in section 103A.

Section 103C—Variation of renewal statements etc. without agreement

Section 103C provides that ACMA may vary the licence through:

o varying the renewal statement included in the licence; or
o omitting the original renewal statement and substituting with a new renewal statement; or

. omitting the renewal statement included in the licence; or

. including a renewal statement in the licence; or

. varying the renewal application period statement included in the licence; or
o including a renewal application period statement in the licence; or

o omitting the public interest statement included in the licence

ACMA is to give notice of this variation to the licensee. Under this section there is no requirement for
ACMA to seek written agreement of the licensee prior to variation. If ACMA varies or includes a
statement using this section, the revised or included statement is still required to comply with the
requirements set out in section 103A. A decision under this section is subject to review under Part 5.6
of the Act.

Item 66—Section 105—Restrictions on issuing apparatus licence

This item repeals section 105, and substitutes it with a new section. Section 105 prevents ACMA from
issuing apparatus licences that authorise the operation of radiocommunications devices at the same
frequencies and areas where a spectrum licence operates or where a marketing plan is in force in
relation to the issue of spectrum licences at those frequencies or within those areas.

Section 105 stipulates, as an exception, that ACMA may issue an apparatus licence to either a body or
a person for the purpose of investigations or operations, or if it is satisfied that the special
circumstances of the particular case justify the issuing of a licence.

Section 105A—Notice of apparatus licences that are about to expire

Section 105A allows for (but does not obligate) ACMA to publish on its website a notice that states
where information may be obtained about the apparatus licences that are included in a specified class
and will expire in a specified period. ACMA may also publish the parts of the spectrum to which these
licences relate. In this notice, ACMA may invite applications from persons who wish to have apparatus
licences issued for the parts of spectrum identified in the notice.

Item 67—After paragraph 106(2)(b)

Section 106 of the Act deals with price-based allocations for certain transmitter licences. Subsection
106(2) designates how ACMA can design such a system. Item 67 adds further examples into this
subsection, to make clear that the procedures can (but are not obligated to) set eligibility criteria that
a prospective licensee must meet in order to participate. They will also enable ACMA to provide
credits for any prospective licensee. This will permit ACMA to determine that certain prospective
licensees or classes of them will have pre-determined or negotiated price deemed to be reduced by a
specified amount, where providing such a participant an advantage in the process is consistent with
the Object of the Act.
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Item 68—Subsections 106(3) and (4)—Allocation limits for price-based allocation of
transmitter licences

This item provides greater clarity and flexibility in terms of how ACMA can impose allocation limits in
these price-based allocations. It also proposes to allow limits to be imposed on the aggregate of the
parts of the spectrum that may be used (i.e. under a licence or an authorisation) by any person or
groups of persons, under transmitter licences, spectrum licences or licences that may be allocated as a
result of processes run under this section.

Item 69—Subsection 106(8)—Price-based allocation system for certain transmitter
licences

Item 69 of this Schedule to the Bill proposes to repeal Subsection 106(8) of the Act. This is consistent
with the broader aims of these amendments, in giving ACMA the independence and discretion to
impose allocation limits without a specific Ministerial direction, while not removing the Minister’s
power under Subsection 106(9) to give ACMA a direction on allocation limits if needed.

Item 70—Subsection 106(11)—Price-based allocation system for certain transmitter
licences

This subsection requires ACMA to comply with any directions made by the Minister in relation to
allocation limits. This item updates the language to include the term ‘any’ after the term ‘with’ to
clarify that ACMA can set allocation limits without a direction from the Minister under the
amendments made by this Schedule.

Item 71—Subsection 106(11A)—Price-based allocation system for certain transmitter
licences

Similarly to Item 35 of this Schedule, Item 71 would impose an additional requirement that ACMA
must consult with the ACCC regarding limits in any particular allocation process run under Section
106.

Item 72—Subsection 106(12)—Price-based allocation system for certain transmitter
licences

This item inserts a new subsection into section 106, so that in determining a price-based allocation
system, the procedures can confer a decision making power on ACMA. This is intended to enable (but
not obligate) ACMA to determine criteria and rules in the system, but to clarify that it is at the
discretion of ACMA how these criteria will apply in particular circumstances.

Item 73—Subsection 106(18)

Item 73 clarifies that a determination under Subsection 106(1) is a legislative instrument. This
provision is purely declaratory of the law, as determinations under Subsection 106(1) are already
considered legislative instruments and registered by ACMA. The inclusion of this new subsection is
intended to remove ambiguity.
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Item 74—Section 129—Applications for renewal of apparatus licences

This item sets out the revised application process for the renewal of apparatus licences.

This section enables an apparatus licence holder to apply for a renewal of their licence, with the
exception of transmitter licences issued under section 101A and 102 and non-foundational digital
radio multiplex transmitter licences. If there is a renewal application period for the licence, the
application must be made within that period. If there is no renewal application period for the licence,
then the application must be made within the beginning 6 months before the licence is due to expire,
and 60 days after the licence expires. Applications for renewal will not be eligible outside of this
timeframe.

Subsection 129(4) provides that licensees are required to apply in a manner approved by ACMA, in a
form approved by ACMA, and that the application form be accompanied by any information and
documentation requested by ACMA. This includes applications in electronic form, as per section 304.

Subsection 129(5) provides that ACMA may approve different forms of application for different
licences. This includes applications in electronic form, as per section 304.

Subsection 129(6) provides that ACMA may, by legislative instrument, specify the information required
for the purposes of subsection 129(4).

Subsection 129(7) provides that ACMA may, by legislative instrument, specify the documents required
for the purposes of subsection 129(4).

ACMA may, by notifiable instrument, specify the manner and form in which applications can be made
including that an approved form of application can provide for verification through statutory
declarations of statements made in an application.

Subsection 129(10) specifies that renewal can be made as a deemed application if ACMA presents a
person with a notice that is expressed to be an apparatus licence renewal notice and specifies the due
amount and payment date and the person pays the amount by the due date then the person is taken
to have made an application for licence(s) renewal, and the requirements outlined in subsection 129(4)
do not apply.

Section 129A—Further information

This section provides that if an application is made for the renewal of an apparatus licence, then
ACMA may request further information in connection to the application. ACMA must notify the
licensee in writing of the request. If information is requested by ACMA, the licensee must present this
within the period specified by ACMA. Should the licensee fail to present the requested information to
ACMA by the specified date, then ACMA may present them with a written notice outlining ACMA’s
refusal to further consider or action the renewal application.

Item 75—Subsection 130(1)—Renewing apparatus licences

This subsection provides that ACMA may renew an apparatus licence by issuing a new licence to the
applicant. This item updates the language to include the term ‘for the renewal of an apparatus licence’
after the term ‘'made’, to clarify the function performed by ACMA in this section.
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Item 76—Subsections 130(2C)—(2F)—Renewing apparatus licences

This section details the matters that ACMA must consider in deciding whether to renew an apparatus
licence.

The renewal of an apparatus licence is conditional on the terms supplied within the renewal
statement. For example, if the renewal statement of an apparatus licence includes stipulations on
specified circumstances that must be met, then renewal of the licence cannot be considered unless
ACMA is satisfied that the licensee has met those specified circumstances. Similarly, if the renewal
statement of a licence included the condition that the licence could not be renewed, then that licence
is ineligible for renewal based upon the renewal statement.

An apparatus licence is able to be renewed for a period of up to 20 years. If the renewal period for a
licence is 10 years or longer, then ACMA must be satisfied that it is in the public interest to renew the
licence for that period. Similarly, if the renewal statement included a public interest statement, then
ACMA must not renew that licence unless it deems it to be in the public interest to do so. The public
interest is outlined in further detail in section 65A (for spectrum licences) and section 103A (for
apparatus licences).

Item 77—Paragraph 130(3)(b)

This item adds matters under Subsection 100(4C) to the list of matters ACMA may have regard to in
deciding whether to renew an apparatus licence. Subsection 100(4C) is dealt with by Item 63 of this
Schedule to the Bill and is intended to grant ACMA the discretion to consider the aggregate parts of
the spectrum an applicant has access to under transmitter licences or spectrum licences as part of
deciding whether to issue an apparatus licence.

Item 78—Subsection 130(3A)—Renewing apparatus licences

This subsection stipulates that in deciding whether to renew an apparatus licence, there are factors
that ACMA may take into consideration when coming to that decision. This includes whether the
applicant has an outstanding liability, whether the conditions of the licence have been contravened,
and whether the applicant has held another licence that was cancelled during the previous 2 years
(otherwise than under section 87, 128B, 153H or 307). This is additional to what is currently drafted in
Section 130, including Subsection 130(3) and the relevance of Sections 100(4), 100(5) and 100(6) in
making a decision whether to issue a licence.

Item 79—Subsection 131AA(3)—Applications for transfer of apparatus licences

This section sets out the processes for applications for the transfer of apparatus licences and provides
that ACMA may approve different forms for different types of licence.

Item 80—Subsection 138(1)—Parts of the spectrum allocated for spectrum licences

Subsections 138(1) and 138(1A) set out the circumstances in which ACMA must not issue a class
licence, namely, where a spectrum licence authorises the operation of radiocommunications device in
the same parts of the spectrum. If ACMA chooses to issue a class licence, it must ensure that the class
licence does not operate at the frequency or within the area of a spectrum licence, or within the
frequencies or areas set out in a marketing plan for the issuance of spectrum licences.
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Item 81—Subsection 138(2)—Class licences

Item 81 amends the wording of Subsection 138(2) to clarify that the provisions set out in the
subsection apply specifically to class licences that fall under Subsection 138(1) or Subsection 138(1A).

Subsection 138(2) of the Act provides certain limited exceptions, such that a class licence can be
issued following consultation, in circumstances where ACMA considers it to be in the public interest
and if ACMA is satisfied that it will not cause unacceptable levels of interference.

Item 82—Subsection 153A(2)—Outline of Part 3.6

Part 3.6 of the Act deals with the re-allocation of encumbered spectrum, which provide for the
cancellation of apparatus licences within a specified part of the spectrum, with those parts to be re-
allocated by spectrum licences or by apparatus licences that are issued in accordance with a price
based allocation system.

Amendments to this Part would make ACMA, rather than the Minister, the decision-maker with
regards to re-allocation declarations. The amendment clarifies the role and powers of the Minister and
ACMA in this Part.

Item 83—At the end of subsection 153A(3)—Outline of Part 2.6

This item provides that parts of the spectrum subject to a spectrum re-allocation declaration may be
re-allocated by a combination of spectrum licences (under Subdivision B of Division 1 of Part 3.2) and
apparatus licences (under Division 2 of Part 3.3).

Item 84—Subsection 153B(1)—Spectrum re-allocation declaration

This section provides the power to make a spectrum re-allocation declaration. This item amends this
power so that ACMA becomes the decision maker for a spectrum re-allocation declaration.

Items 85 and 86—Section 153B—Spectrum re-allocation declaration

These items specify the revised time periods related to the re-allocation period for spectrum licences.

These items reduce the minimum re-allocation period from two years to one. This allows ACMA
greater flexibility and assists in the reducing delays for licensees and spectrum users, in re-allocation
processes where a short re-allocation period is appropriate. Item 86 removes the requirement for the
re-allocation deadline to be at least 12 months before the end of the re-allocation period, while
maintaining the requirement for the re-allocation declaration to specify the re-allocation deadline, as
a way of providing transparency for licensees that might be affected. Given the proposed changes to
the minimum re-allocation period, the existing requirement for the re-allocation deadline would no
longer be appropriate.

Item 87—Subsection 153B(6)—Spectrum re-allocation declaration

This amendment increases the flexibility of a spectrum re-allocation declaration by adding the option
of a combination of spectrum licences (under Subdivision B of Division 1 of Part 3.2) and apparatus
licences (under Division 2 of Part 3.3).
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Item 88—Subsection 153B(10)—Spectrum re-allocation declaration

This item clarifies that a spectrum re-allocation declaration is a legislative instrument, as set out in
Subsection 153C(3) before being repealed by Item 89 of this Schedule to the Bill. As a legislative
instrument, a spectrum re-allocation declaration is subject to the various scrutiny, consultation and
publication requirements that are attached to these under the Legislation Act 2003.

Items 89—90—Sections 153C, 153E, 153F and 153G—Processes for making a spectrum
re-allocation declaration

These items repeal sections 153C, 153E, 153F and 153G that dealt with matters that are no longer
relevant as ACMA as has replaced the Minister as the decision-maker for spectrum re-allocation
declarations.

The repeal of Section 153G does not remove the requirement that ACMA undertake appropriate
consultation before making a spectrum re-allocation declaration. As a spectrum re-allocation
declaration is a legislative instrument, ACMA would be required to conduct consultation as
appropriate and reasonably practicable, as part of the process of making the instrument.

Item 91—Subsections 153J(1) and (2)—Revocation and variation of spectrum re-
allocation declaration

This section provides for the variation and revocation of a spectrum re-allocation declaration.
Consequential to amendments that provide for ACMA to be the decision maker for these declarations,
this item replaces references to the ‘Minister’ in these subsections with "ACMA'.

Items 92 and 93—Section 153)—Variation of spectrum re-allocation declarations

As the decision-maker for spectrum re-allocation declarations under these proposed amendments,
ACMA would have the power to vary and revoke re-allocation declarations. However, in
acknowledgement of the impost it would be on industry and licensees if a re-allocation declaration
were to be varied after the allocation of licences had already commenced, the amendment proposed
by Item 92 requires ACMA to be satisfied that there are exceptional circumstances that warrant the
variation, before being able to vary a re-allocation declaration after the allocation of licences has
begun.

Item 93 clarifies that the restrictions imposed by Item 92 and the rest of Section 153J of the Act do not
limit ACMA's power to vary spectrum re-allocation declarations in accordance with subsection 33(3) of
the Acts Interpretation Act 1901. This subsection of the Acts Interpretation Act 1907 means that where
an Act confers a power to make a legislative instrument, this includes the power to repeal, revoke or
vary it.

Item 94—Subsection 153K(5)—Automatic revocation of spectrum re-allocation
declaration if no licences allocated by re-allocation deadline

This section provides for the revocation of a re-allocation declaration where no licences are allocated
prior to the re-allocation deadline. Consequential to amendments that provide for ACMA to be the
decision maker for these declarations, this item replaces references to the ‘Minister’ in these
subsections with '"ACMA".
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Items 95—98—Sections 153L and 153M—Reallocation by means of issuing spectrum
licences and re-allocation by means of issuing apparatus licences

Sections 153L and 153M make provision for the reallocation by means of issuing spectrum licences
and re-allocation by means of issuing apparatus licences, respectively. These items amend subsections
153L(1), 153L(2) and 153M(1) so that it is clear that parts of the spectrum may be reallocated through
the issue of an apparatus licence, the issue of a spectrum licence, or by a combination of issuing
spectrum and apparatus licences.

Item 99—Subsection 153N(1)—Restriction on issuing spectrum licences for parts of the
spectrum subject to re-allocation

This section restricts ACMA from issuing spectrum licences in the parts of the spectrum subject to re-
allocation during the re-allocation period, unless the licence is to be issued pursuant to the
re-allocation or where it had already been allocated prior to the declaration being made.
Consequential to amendments that provide for ACMA to be the decision maker for these declarations,
this item replaces references to the ‘Minister’ in this subsection with '"ACMA'".

Item 100—Subsection 153P(3)—Restriction on issuing apparatus licences for parts of
the spectrum subject to re-allocation

Item 100 repeals the general prohibition on ACMA issuing apparatus licences in parts of the spectrum
that have been subject to a re-allocation process. This would be consistent with the intent of giving
ACMA more discretion in allocation processes and would also prevent parts of the spectrum from
becoming necessarily ‘locked’ into spectrum licensing in a way that would not allow flexibility to adapt
to changing spectrum needs and uses in the future.

Items 101 and 102—Paragraphs 285(d) and (ec)

Section 285 provides for the reconsideration and review of certain decisions by ACMA. These items
provide that the refusal to renew a spectrum licence, or renewal of a spectrum licence with different
conditions, under section 77B and the variation of an apparatus licence under section 103C are
decisions subject to reconsideration and review.

Items 103—107—Section 286—Deadlines for reaching certain decisions

Where a provision of the Act provides for a person to make an application to ACMA, this section
provides for the decision to be made within 90 days of the application. These items include exceptions
to section 286, consequential to the amendments related to the renewal of licences.

Item 104 provides that, where ACMA has requested additional information from an applicant for the
renewal of an apparatus licence, the 90 day period commences when that information is received.

ltem 107 provides that where ACMA receives an application for the renewal of a spectrum licence and
there is a renewal decision-making period statement in the licence, ACMA must make a decision
within the specified period. However, if ACMA requests further information from the applicant within
that period, then the period is extended by the number of days in between ACMA requesting the
additional information and the information being provided by the applicant.

Item 107 also provides that where ACMA receives an application for the renewal of a spectrum licence
and there is no renewal decision-making period statement in the licence, it must make a decision
either within 6 months after receiving the application; or if ACMA has, requested additional
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information from the applicant, within 6 months after receiving that further information. If ACMA has
not informed the applicant of a decision before the end of the 6 months, it is taken that the decision is
a refusal, which is a reviewable decision.

Item 108—Sections 304 and 304A—Applications in electronic form

This item provides for the term ‘in writing’ in relation to the application process to encompass
electronic forms and online systems and empowers ACMA to require an application to be made in an
electronic form. The application is valid so long as it is in a form approved by ACMA, and has effect
despite the stipulations in the Electronic Transactions Act 1999 that an applicant would ordinarily be
required to consent to the information being given electronically.

Part 2—Application and Transitional Provisions

Item 109—Transitional—marketing plans

Item 109 provides transitional arrangements and savings provisions for existing marketing plans,
given the changes to Section 39 of the Act and the repeal of Section 36. These provisions clarify that
marketing plans prepared under the Act before the commencement of the amendments are still valid
once the amendments to the allocation process, including the removal of designation, come into
force. It preserves references to a designation notice, as if they were references to those notices as in
force immediately before the commencement of this item.

This transitional provision also mean that marketing plans issued before the commencement of this
item would sunset as if they had been registered on commencement of this item, that is, 10 years
after this item commences.

Item 110—Transitional—paragraphs 60(5)(a) and (b) of the Radiocommunications Act
1992

Paragraphs 60(5)(a) and (b), which deal with allocation limits, are repealed and replaced by provisions
that clarify the potential scope of allocation limits. This item provides for any allocation limits in place
for allocation processes underway at the commencement time continue to apply despite the repeal of
those paragraphs.

Item 111—Transitional—spectrum licences issued under Subdivision A of Division 1 of
Part 3.2 of the Radiocommunications Act 1992

Subdivision A of Division 1 of Part 3.2 of the Act and the concept of conversion processes as a whole
are repealed by other items within this Schedule of the Bill. Item 111 provides that any licences that
had been issued under this Subdivision, as part of a past conversion process, continue to be valid. This
will provide certainty and continuity for licensees that are operating under such licences.

Item 112—Transitional—issuing spectrum licences under Subdivision A of Division 1 of
Part 3.2 of the Radiocommunications Act 1992

ltem 112 sets out transitional arrangements for conversion processes underway under Subdivision A
of Division 1 of Part 3.2 of the Act when the items repealing the subdivision commence.

Similar to the provisions currently set out in Subsection 36(8) of the Act, Iltem 112 means that if an
offer of a licence had already been made under Section 56 before it was repealed by other Items in
this Schedule, the licensee would still be able to accept the offer and ACMA would be authorised to
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issue a licence in response to that acceptance. If the licensee does not accept the offer (either by
notifying ACMA or by failing to accept the offer by the required date), this item also allows ACMA to
allocate the spectrum and issue a licence as set out in the Subdivision, as if it had not been repealed.

Item 113—Transitional—subsection 71A(3) of the Radiocommunications Act 1992

This transitional item provides that the exception to section 71A(3) , so that the re-issue of a spectrum
licence is not considered to be an acquisition or conduct for the purposes of the Competition and
Consumer Act 2010, continues to apply in relation to any licences re-issued under section 82 despite
the repeal of that section.

Item 114—Transitional—spectrum licences re-issued under section 82 of the
Radiocommunications Act 1992

Section 82 of the Act is repealed by the provisions of this Schedule, replaced by the provisions of
Division 3A of Part 3.2. This item provides that any licences that had been issued under this section
continue to be valid. This will provide certainty and continuity for licensees that are operating under
such licences.

Item 115—Application—section 99 of the Radiocommunications Act 1992

This Schedule to the Bill makes amendments to Section 99 in relation to applications for apparatus
licences, particularly in relation to their form. This item provides that these amendments only apply to
applications made after the commencement of these provisions.

Item 116—Transitional—subsection 99(2) of the Radiocommunications Act 1992

This Schedule amends subsection 99(2) so that applications for an apparatus licence must be made in
a manner approved in writing by ACMA. This item provides that these amendments do not affect the
ongoing validity of a written approval that was given prior to the commencement of these
amendments.

Item 117—Transitional—subsections 106(3) and (4) of the Radiocommunications Act
1992

Subsections 106(3) and 106(4) of the Act relate to allocation limits in price-based allocations of certain
transmitter licences. These provisions would be repealed and substituted by Item 68 of this Schedule
to the Bill. tem 117 enables those provisions to continue to apply as currently set out in the Act for
processes that were in place before the commencement of this item. This will provide continuity and
certainty for allocation processes underway at the time of commencement and prevent unnecessary
delays or disruptions.

Item 118—Transitional—section 129 of the Radiocommunications Act 1992

This item repeals section 129, and replaces it with a new provision that deals with applications for the
renewal of an apparatus licence. This item provides that the repealed section 129 continues to apply

to applications for renewal made before the commencement of the amendments as if the repeal had
not happened.
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Item 119—Application—section 131AA of the Radiocommunications Act 1992

This item amends section 131AA so that applications for the transfer of an apparatus licence no longer
need to refer to the type of the licence, consistent with the amendments to section 98. This item
provides that these amendments apply to applications made after the commencement of the
amendments.

Item 120—Transitional—spectrum re-allocation declarations

This item amends provisions in Part 3.6 of the Act and manner in which spectrum re-allocation
declarations are made, varied and revoked. The item provides transitional arrangements for spectrum
re-allocation declarations made prior to the commencement of the amendments under the Section
153B of the Act, in order to provide continuity and avoid disruption to any re-allocation processes that
may be underway at the date of commencement.

This item provides that any declarations made before the commencement of the amendments will be
taken to have been made by ACMA, as the rule-maker for spectrum re-allocation declarations under
the amendments proposed by this Schedule to the Bill. ACMA would also have the power to vary and
revoke the declaration. The item also provides that the declaration will continue to be valid and be
considered to satisfy any requirements imposed by the Act or the Legislation Act 2003.

This item provides that spectrum re-allocation declarations made before the commencement of this
item would sunset as if they had been registered on commencement of this amendment, that is, 10
years after this item commences.

Explanatory notes to the Radiocommunications Legislation Amendment (Reform and Modernisation) Bill
infrastructure.gov.au | communications.gov.au | arts.gov.au



http://www.infrastructure.gov.au/
http://www.communications.gov.au/
http://www.arts.gov.au/

June 2020 Schedule 4—Equipment etc.

Schedule 4—Equipment etc.

Schedule 4 of the Bill confers on ACMA certain powers around equipment rules and related
provisions. This includes the power for ACMA to make equipment rules that prescribe standards of
equipment, and impose obligations or prohibitions in relation to equipment. This extends to the
operation, supply, offer to supply, possession and/or importation of equipment, labelling and use of
protected symbols. Part 4.1 outlines the role, responsibility and powers of ACMA in relation to interim
or permanent bans on equipment. This Part also stipulates the legal requirements for those parties
involved in the operation, supply, offer to supply, possession and/or importation of equipment,
including the mandatory recall of equipment, and mandatory notification to ACMA in the instance of
voluntary recalls of equipment.

For the purposes of the new Part 4.1, equipment means:

. A radiocommunications transmitter; or

. A radiocommunications receiver; or

o Anything designed or intended for radio emission; or

o Anything irrespective of its use or function for the purpose of its design that is capable of radio
emission; or

. Anything that has a use or function that is capable of being interfered with by radio emission.

Part —Amendment of the Radiocommunications Act 1992
Item 1—Subparagraph 4(d)(i)

Section 4 sets out an outline of the matters that are dealt with by the Act. This item amends
subparagraph 4(d)(i), so that it will no longer refer to standards under the Act, and instead will refer to
the equipment rules, consequential to the amendment in item 24.

Items 2-17—Section 5—Definitions

These items amend the definitions provision of the Act so that it no longer refers to terms that are
used in Part 4.1 prior to the amendments contained in this Bill. These repealed definitions include the
definitions of ‘apply’, 'EMC Standard’, ‘non-standard device’, ‘non-standard transmitter’, and
‘standard’. The definitions of ‘device’, ‘interference’, ‘label’, ‘permit’, and ‘register’ have been updated
to provide definitions consistent with the operation of the provisions of Part 4.1 contained in the Bill.
New definitions of ‘designated radiocommunications receiver’, ‘equipment’, ‘equipment rules’, ‘interim
ban’, ‘offer to supply’, ‘operate’, ‘permanent ban’, ‘protected symbol’ and ‘recall notice’ are inserted
into the Bill to provide definitions for the terms used in the new Part 4.1.

The definition of a ‘label’ includes a QR code, which is a barcode capable of linking to a URL to
provide further information that meets the labelling requirements. Things similar to a QR Code, which
enable linking to further information are also captured by this definition of a ‘label".

Item 18—Subsection 6(2)—Definition of radiocommunication

Section 6 of the Act defines radiocommunication for the purposes of the Act, which includes radio
emission and the receipt of radio emission, including communication in the form of a radar device.
Consistent with the changes elsewhere in this schedule, ‘radar device’ is amended to refer to ‘radar
equipment’.
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Item 19—Section 7A—Designated radiocommunications receiver

ltem 19 inserts section 7A into the Act to define a designated radiocommunications receiver. The
amendments made by item 24 provide ACMA with the power to make equipment rules with respect
to ‘designated radiocommunications receivers’, which are defined to be all radiocommunications
receivers that are not authorised by a class licence.

Item 20—Section 9 and 9A—Application of Labels

Item 20 repeals the definition of devices that are now incorporated into the definition of ‘equipment’
in section 5. Section 9A is replaced by the new section 9 which replicates the existing definition of
applying a label.

Item 21—Paragraph 107(1)(d)—General conditions of apparatus licences

Section 107 provides the general conditions of apparatus licences, which includes that devices used
under the licence must comply with applicable standards. ltem 21 amends this paragraph so that it
refers to the equipment rules, which will be the source of the power to issue standards under the
amendments in the Schedule.

Item 22—Paragraph 133(2)(e)—Conditions of class licences

Section 133 provides the conditions of class licences which includes that devices used under the
licence must comply with applicable standards. Item 22 amends this paragraph so that it refers to the
equipment rules, which will be the source of the power to issue standards under the amendments in
the Schedule.

Item 23—Subsection 154(2)—Outline of Chapter 4

Section 154 provides an overview of Chapter 4 of the Act. The overview of the Chapter is amended so
that it sets out that Part 4.1, inserted by item 24, is about equipment rules, protected symbols,
equipment bans and equipment recall.

Item 24—Part 4.1—Equipment

Item 24 repeals the current Part 4.1 of the Act and inserts a new Part 4.1 that deals with equipment.

Division 1—Introduction

This division provides ACMA with the broad power to make equipment rules to regulate the operation
and supply of equipment. These rules provide detail about how the regulation of equipment will
operate. The division also sets out the framework for penalties for breaching the equipment rules and
exemptions from the requirements of the equipment rules.

Section 155—Simplified outline of this Part

Section 155 provides a simplified outline of Part 4.1 of the Act.
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Division 2—Equipment rules
Section 156—Equipment Rules

This section stipulates that ACMA may, by legislative instrument, make equipment rules, and ACMA
may make more than one set of equipment rules. The equipment rules must be directed towards
achieving some or all of the listed objectives, including ensuring the electromagnetic compatibility of
equipment, containing interference and ensuring radiocommunications transmitters are supplied only
to people authorised to operate them.

ACMA is able to make multiple equipment rules that pertain to different kinds and classes of persons
or equipment. Equipment that is not a radiocommunications device is able to be impacted by, or to
impact on, radiocommunications devices. For example, the equipment rules may be used to establish
rules directed toward preventing interference between radiocommunications devices and fixed line
internet services, with other electronic equipment such as audio systems.

Section 157—Constitutional Limits

This section is designed to support the operation of the equipment rules by stipulating their
constitutional limits. Under this section equipment rules can only be made if they are supported by
one or more of the provisions of the Constitution stipulated in this section.

Section—158—Standards

This section prescribes that the equipment rules may set standards for equipment, and as such may
require particular things of the equipment in order for equipment to meet that standard. This extends
to the design features and the performance requirements of the equipment. Subsection (3) provides
that a standard may be applied broadly or be more limited in its application. The inclusion of
subsection (3) does not limit subsection 33(3A) of the Acts Interpretation Act 1901 which details the
scope of powers with respect to particular matters.

For example, ACMA may make equipment rules prescribing standards for the maximum permitted
levels of radio emissions for equipment. The maximum permitted level of radio emissions from
equipment would be expected to be determined according to the type of device and the use of the
device in consideration of electromagnetic energy (EME) and human safety. This would be determined
in consultation with the Australian Radiation Protection and Nuclear Safety Agency (ARPANSA) and be
set in accordance with international standards such as those determined by the European
Telecommunications Standards Institute (ETSI), the International Electrotechnical Commission, and the
International Organisation for Standardisation (ISO).

Standards prescribed in the equipment rules in accordance with this section would be accompanied
by obligations or prohibitions determined for the purposes of section 159. Such obligations or
prohibitions would require compliance with the standards when undertaking certain conduct. For
instance, the supplier of certain equipment may be prohibited from supplying a specified kind of
device if it does not comply with the standard prescribed in accordance with this section.

Section 159—Obligations, prohibitions and permits

This section outlines the obligations or prohibitions that ACMA may impose in relation to equipment.
The powers of ACMA extend to quality assurance, testing, labelling, record keeping, and compliance
with the legislative rules. Prohibitions and obligations may be imposed by ACMA for equipment rules
relate to the operation, supply, offer to supply, possession or importation of equipment.
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This section prescribes that the rules may require that a thing (as stipulated by the equipment rules) is
able to be done by either a specified person, a person holding accreditation of a specified kind, or a
person who satisfies the conditions of the equipment rules and is approved, in writing, by a person
holding an accreditation of a specified kind. Further, ACMA has the power to prohibit a person from
the supply or offer to supply of a specified kind of equipment unless the person satisfies one or more
specified conditions.

Under this section, ACMA has the power to stipulate in the equipment rules requirements around
publishing of information on supplier websites. It has this power provided that the equipment rules
relate to the supply or offer to supply of equipment. This includes the provision that suppliers must
ensure that before equipment is supplied to a person, the supplier must draw that person’s attention
to material that is on the supplier's website, and the supplier should provide this person with evidence
that the equipment complies with specified requirements. ACMA may prohibit a person who supplies
or offers to supply equipment from publishing a specified kind of material about the equipment on
the person’s website unless the person does so in specified circumstances.

Under this section, equipment rules may prohibit a person from applying a specified kind of label to
equipment unless a person does so in a specified circumstance.

This section allows that the equipment rules may prohibit a person from doing an act or thing
specified by the legislative rules.

This section further stipulates the requirements and extent of powers of permits. Through this section,
the equipment rules may prohibit the doing of an act or thing by a person unless the person holds a
permit issued under the equipment rules by ACMA, and the permit authorises said person to do that
act or thing. The conditions of the permit must be adhered to, and if the conditions are not met then
the act or thing is no longer authorised.

The equipment rules may make a provision for the issue of permits by ACMA, for ACMA to include
conditions in a permit, and the cancellation of permits by ACMA. All decisions made under these
provisions are reviewable under Part 5.6.

This section provides that the equipment rules are capable of providing powers to ACMA to vary a
permit by adding to the conditions of the permit, varying the existing conditions of the permit, or
removing the conditions of the permit. These decisions are reviewable under Part 5.6.

Section 160—Breach of equipment rules and permit conditions

This section outlines what an offence under section 160 is deemed to be, and the penalties associated
with this offence.

Under this section, a person is considered to have committed an offence if the person is subject to a
prohibition imposed by equipment rules and the prohibition in question does not consist of
contravening a condition of a permit. If this is the case and the person engages in conduct that
contravenes the prohibition, then they are considered to have committed an offence. The penalty unit
is 500 units.

Under this section a person is considered to commit an offence if the person is subject to
requirements made under equipment rules, and does not comply with the obligations or requirements
stipulated under the equipment rules. Should a person engage in conduct and this conduct be
determined to be in contravention of an obligation, then they are considered to have committed an
offence. The penalty unit is 500 units.
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For failure to meet obligations related to doing an act or thing within or before a particular time
period, an additional penalty applies wherein the maximum penalty for each day that an offence
continues is 10% of the maximum penalty that could be imposed in respect to the principal offence.

This section also outlines civil penalties. If a person is subject to a prohibition in relation to the
equipment rules, that person must not contravene the prohibition, provided that the prohibition does
not consist of contravening a condition of a permit. The civil penalty for this is 500 units.

If a person is subject to an obligation imposed by the equipment rules, then the person must not
contravene this obligation. The civil penalty for this is 500 units.

For failure to meet obligations related to doing an act or thing within or before a particular time
period, an additional penalty applies wherein the maximum penalty for each day that the offence
continues is 10% of the maximum penalty that could be imposed in respect to the principal offence.

For failing to meet obligations related to the keeping or retaining of records, the civil penalty unit is
30 penalty units.

If a person is the holder of a permit, the person must not contravene a condition of the permit. The
civil penalty for this is 100 penalty units. This does not apply if the person is deemed to have a
reasonable excuse. The burden of proof related to this reasonable excuse lies with the person who is
the holder of the permit (see section 96 of the Regulatory Powers Act).

Section 161—Equipment rules may confer powers on ACMA

This sections allows that the equipment rules may make provisions in relation to a matter by
conferring a power on ACMA. For example, under this Section ACMA may choose to list overseas
compliance information that can be used to demonstrate compliance with particular national
standards. This provides flexibility for the management of equipment rules by ACMA. Section 162—
Equipment rules may confer powers on accredited persons

Under this section, the equipment rules may make a provision in relation to a matter, and by doing so
confer a power onto a person, provided that person holds a specified kind of accreditation. This
person may charge fees in relation to the exercise, so long as that fee does not amount to taxation.

Section 162—Equipment rules may confer powers on accredited persons

This section provides that the equipment rules may, as part of a provision on a specific matter, confer
a power on a person who holds a specified kind of accreditation. The person who holds this
accreditation may charge a fee, provided that that fee does not amount to taxation.

Section 163—Equipment rules may authorise the charging of fees by certain persons

This section provides that should a specified person or a person who has been approved by a
specified person be sought in relation to a matter, so long as that matter is something they are
authorised to do under the rules as outlined in Section ~159, these persons may charge a fee,
provided that that fee does not amount to taxation.

Section 164—Divisions 4 and 5 do not limit ACMA’s power to make equipment rules

This section stipulates that Divisions 4 and 5, dealing with bans and recalls of equipment, do not limit
ACMA's powers to make equipment rules.
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Division 3—Protected symbols
Section 165—Use or application of protected symbols

This section prohibits a person from using or applying a protected symbol, or a symbol that so closely
resembles a protected symbol that it could be mistaken for one, in specified circumstances. Full details
of the circumstances are outlined in this section, and include its use in relation to goods or services,
the promotion of supply or use of goods or services, or applying it as a trade mark or otherwise to
goods. This power extends to symbols that are intended to be used internationally as well as
nationally (i.e. within and across the states and territories). The civil penalty for this is 50 penalty units.

This section prohibits a person from using or applying a protected symbol, or a symbol that so closely
resembles a protected symbol that it could be mistaken for one, in a number of contexts as outlined
in Section ~165(5). This includes, but is not limited to, using in relation to a business, trade, profession
or occupation, using in relation to goods or services, or the promotion of supply or use of goods or
services, and applying as a trade mark or otherwise to goods imported, manufactured, produced, sold,
offered for sale or let on hire.

The above provisions do not apply to a person who uses or applies a protected symbol for the
purposes of labelling equipment in accordance with a determination made by ACMA, the equipment
rules, labelling customer equipment (as defined in the Telecommunications Act 1997) or customer
cabling (as defined by that Act) in accordance with section 407 of that Act. The equipment rules may
provide that the above provisions do not apply in relation to a specified use or application of a
protected symbol.

Section 166—Protected symbols

This section provides that for the purposes of the Act, the term protected symbol means a symbol
which has a design as set out in a legislative instrument provided by ACMA, and the purpose of which
is to indicate compliance by equipment with and standards that are prescribed by the equipment rules
and are applicable to the equipment.

For the purposes of this Act, if a label is applied to equipment and embodies a symbol as outlined
above, then that label will be taken to indicate that the equipment meets the requirements of any
standards that are prescribed by the equipment rules and are applicable to the equipment.

Division 4—Bans on equipment
Subdivision A—Interim bans
Section 167—Interim bans on equipment

Under the proposed Section 167, ACMA would be able to impose an interim ban on equipment of a
specified kind if ACMA believes equipment of that kind is designed to have an adverse effect on
radiocommunications; that a reasonably foreseeable use or misuse of equipment of that kind would
be likely to substantially interfere with, disrupt or disturb radiocommunications; or if the equipment is
a radiocommunications transmitter and ACMA has reasonable grounds to believe that radio emissions
resulting from operation of that equipment would be likely to adversely affect the health or safety of
individuals.

Subsection ~167(3) provides that if ACMA imposes an interim ban, ACMA would have to publish a
notice containing details of the ban including the time when the ban commences, the kind of
equipment to which the interim ban relates and the reasons for issuing the ban.
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The notice would need to be published on ACMA's website and the legislative rules may set out
additional requirements of ACMA to publish a notice. However, a failure of ACMA to publish such a
notice on their website is not intended to invalidate an interim ban. The requirement of ACMA to
publish an interim ban on its website is intended to provide increased transparency and awareness
amongst radiocommunications users. The power conferred on ACMA to impose an interim ban on
equipment is by way of notifiable instrument. Notifiable instruments are required to be registered on
the Federal Register of Legislation, and these publication requirements are in addition to that
requirement

Section 168—Duration of interim bans

This section stipulates that an interim ban imposed by ACMA comes into force on the start day
specified in the instrument imposing the ban, and subject to the Act, remains in force for 60 days. If an
interim ban is in force, ACMA may, by notifiable instrument, extend the period for which the ban is in
force by a period of up to 30 days. The inclusion of this section does not limit the power under 33(3)
of the Acts Interpretation Act 1901.

Section 169—Revocation of interim bans

Under section 169, if an interim ban is in force, ACMA may by notifiable instrument revoke the ban.
Should this take place, the revocation takes effect on the day specified in the instrument. This section
also provides that an interim ban is taken to be revoked if a permanent ban on equipment of the
same kind comes into force. The inclusion of this section does not limit the power under 33(3) of the
Acts Interpretation Act 1901.

Section 1770—Compliance with interim bans

This section imposes prohibitions on the operation of, or, in certain circumstances, the supply, or offer
to supply of equipment subject to an interim ban, for this Division only. This means that they are not
to be utilised for other common law purposes. These are civil penalty provisions subject to a
maximum penalty of 200 penalty units.

Under this section, a person must not operate equipment, or supply or offer to supply equipment of a
particular kind to another person if there is an interim ban on that kind of equipment in force and the
other person intends to operate that equipment.

If a person is found to contravene any of the above and another person suffers loss or damage
because of a reasonably foreseeable use or misuse of the equipment, the other person is taken to
have suffered loss or damage because of the contravention.

Section 171—Actions for damages

This section outlines that if a person suffers loss or damage because of conduct engaged in by
another person, and the conduct contravened any of the compliance provisions in section ~170, then
the person may recover the amount of the loss or damage through either the Federal Court or the
Federal Circuit Court of Australia against that other person or any further persons involved in the
contravention. A person is considered to have been involved in a contravention if they fall under the
criteria listed in this section.

The recovery of this loss or damage must be commenced at any time within 6 years after the day on
which the cause of action that relates to the conduct accrued.
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Subdivision B—Permanent bans
Section 1772—Permanent bans on equipment

This section provides that ACMA may, by legislative instrument, impose a permanent ban on
equipment of a specified kind. In issuing a permanent ban, ACMA must be satisfied that the
equipment is designed to have an adverse effect on radiocommunications, or that use or misuse of
the equipment would substantially interfere or disrupt radiocommunications, or, should the
equipment consist of transmitters and following consultation with ARPANSA, that the operation of the
equipment would adversely impact the health or safety of individuals.

If ACMA imposes a permanent ban, ACMA must publish a notice containing details of the ban
including the time when the permanent ban commences, the kind of equipment to which the
permanent ban relates and the reasons for issuing the ban. The notice must be published on ACMA's
website and the legislative rules may set out additional requirements of ACMA in publishing a notice.

However, a failure of ACMA to publish a notice on their website does not invalidate a permanent ban.
The requirement of ACMA to publish a permanent ban on its website is intended to provide increased
transparency and awareness amongst radiocommunications users. This provision is in addition to the
requirements under the Legislation Act 2003 that legislative instruments be registered on the Federal
Register of Legislation and tabled in the Parliament. Legislative instruments are required to be
registered on the Federal Register of Legislation, and these publication requirements are in addition to
that requirement

Section 173—When permanent bans come into force

Section 173 provides that a permanent ban will come into force on the day specified by ACMA in the
legislative instrument that imposes the ban. As a legislative instrument, a permanent ban will not be
enforceable unless it is registered on the Federal Register of Legislation

Section 1774—Revocation of permanent bans

Section 174 provides that a permanent ban may be revoked by legislative instrument. The revocation
will take effect on the day specified by ACMA in the instrument. This Section is to be interpreted in the
context of under Section ~33(3) of the Acts Interpretation Act 1901, which provides the power to vary
or repeal any such instrument.

Section 175—Compliance with permanent bans—offences

Section 175 imposes criminal offences on the operation of, or, in certain circumstances, the supply,
offer to supply, or possession of equipment subject to a permanent ban. These offences are subject to
a maximum penalty of 2 years’ imprisonment, or 1,000 penalty units (or both). Contravention of a
permanent ban is a serious offence as it is considered that the operation of the banned equipment is
likely to have an adverse effect on radiocommunications or would emit radio emissions that would
adversely affect the health or safety of individuals.

Section 1776—Compliance with permanent bans—civil penalties

Section 176 contains civil penalty provisions that impose prohibitions on the operation of, or, in
certain circumstances, the supply, offer to supply, or possession of equipment subject to a permanent
ban. These civil penalty provisions are subject to a maximum penalty of 1,000 penalty units.
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Subsection 176(5) provides that, if equipment is supplied, offered for supply, operated or possessed
by a person (the first person) in contravention of these civil penalty provisions, and another person
suffers loss or damage because of a reasonably foreseeable use or misuse of the equipment, the other
person is deemed to have suffered the loss or damage because of the contravention of the permanent
ban by the first person.

Section 177—Actions for damages

Under section 177, a person (claimant) who suffers loss because of another person’s conduct that is in
contravention of a permanent ban, may recover the amount of loss or damage by taking action in the
Federal Court or Federal Circuit court against the contravener, or anyone involved in the contravention
consistent with subsections 176(1), 176(2), 176(3) or 176(4). In relation to causation of the loss or
damage, see subsection 176(5). The claimant may take action at any time within 6 years of the cause
of action.

Subdivision C—Presumptions
Section 1778—Presumptions

This section outlines presumptions, for the purposes of provisions requiring compliance with interim
and permanent bans, relating to the purpose for which equipment supplied or offered for supply is to
be used, and the purpose for which equipment is possessed.

Where a person supplies or offers to supply banned equipment to another person (or is in possession
of banned equipment for that purpose), it is presumed that the other person intends to operate the
equipment, unless the supplier is able to provide evidence that suggests a reasonable possibility the
other person did not intend to operate the equipment. Where a person is found to be in possession of
banned equipment (otherwise than for the purpose of supply), it is presumed to be in their possession
for the purpose of operation, unless the person can provide evidence that suggests a reasonable
possibility that they did not possess the equipment for the purpose of operating it. For the purposes
of the above provisions, the equipment is considered to be operable regardless of whether it could be
operated immediately or after taking one or more steps (for example, the connection of the
equipment to a power supply). Contravention of any of the offences and civil penalty provisions
covered by this presumption is serious, as the operation of banned equipment may cause harm to
people or property.

Subdivision D—Amnesty for banned equipment
Section 179—Amnesty for banned equipment

Section 179 provides that ACMA may, by notifiable instrument, declare an amnesty period for a
specified permanent ban. Under section 179, if a permanent ban on equipment is in force and an
amnesty period has been declared for the ban, then the owner of equipment of that kind may agree
with ACMA to forfeit the equipment to the Commonwealth. If the equipment is forfeited, the penalty
provisions prohibiting possession will not apply and are taken never to have applied to the possession
of the equipment by the owner or any other person. This does not excuse contravention of the supply,
offer to supply or operation prohibitions.
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Section 180—ACMA may take possession of equipment

Section 180 provides that if the owner of the equipment subject to a permanent ban during an
amnesty period for the ban agrees to forfeit equipment to the Commonwealth during an amnesty
period for the ban, ACMA may take possession of the equipment. If ACMA takes possession of the
equipment, ACMA must give the owner of the equipment a receipt for the equipment taken.

Under subsection 180(2), if ACMA has purported to take possession of equipment under subsection
180(1) but ACMA was not entitled to take possession of that equipment, ACMA must take all
reasonable steps to return the equipment to the owner.

Section 181—Forfeiture of equipment for the Commonwealth

Under section 181, if ACMA has taken possession of equipment and at least 90 days have passed since
ACMA gave the owner a receipt for the equipment under subsection 180(1), ACMA may declare in
writing that the equipment is forfeited to the Commonwealth. Section 181 provides that if ACMA
makes a declaration, ACMA must provide a copy of the declaration to the owner of the equipment.

Under subsection 181(3), if the owner of the equipment agrees to forfeit a piece of equipment to the
Commonwealth (under section 179) and ACMA has taken possession of the equipment (under
subsection 180(1)) and ACMA has not made a declaration that the equipment is forfeited to the
Commonwealth within the 120-day period after ACMA gave the owner a receipt for the equipment,
then the equipment is deemed to be forfeited to the Commonwealth at the end of the 120-day
period.

Under subsection 181(3), if the owner of the equipment agrees to forfeit a piece of equipment to the
Commonwealth (under section 179) and ACMA has taken possession of the equipment (under
subsection 180(1)) and ACMA has not made a declaration that the equipment is forfeited to the
Commonwealth within the 120-day period after ACMA gave the owner a receipt for the equipment,
then the equipment is deemed to be forfeited to the Commonwealth at the end of the 120 day
period.

Section 182—Forfeited equipment may be sold, destroyed or otherwise disposed of

Section 182 provides that any equipment that has been forfeited under section 181 may be sold,
destroyed or otherwise disposed of in accordance with the directions of ACMA. Pending a direction to
sell, destroy or dispose of the equipment, the equipment must be kept in such custody as ACMA
directs.

Division 5—Recall of equipment
Subdivision A—Compulsory recall of equipment
Section 183—Compulsory recall of equipment

Section 183 provides for the compulsory recall of equipment where a person in trade or commerce
supplies equipment that will or may cause substantial disruption, disturbance or interference to
radiocommunications; where the equipment is designed to have an adverse effect on
radiocommunications; where the operation of the equipment is likely to adversely affect health or
safety; or where the equipment is the subject of a permanent ban. The specific situations in which
ACMA may issue a recall notice are listed in the section, and encompass use (including misuse) of
equipment, supply and offer to supply of equipment, potential health impacts of equipment, and
equipment that has had a permanent ban issued on it.
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Subsection 183(1) provides that ACMA may issue a recall notice in relation to equipment. This can be
issued if a person supplies equipment in trade or commerce and ACMA is satisfied that a reasonably
foreseeable use or misuse of that equipment will or may cause substantial disruption, disturbance or
interference to radiocommunications and the supplier has not taken satisfactory action to prevent that
disruption, disturbance or interference.

Subsection 183(2) provides that ACMA may issue a recall notice in relation to equipment where ACMA
is satisfied that the kind of equipment being supplied is designed to have an adverse effect on
radiocommunications.

Under subsection 183(3) ACMA may issue a recall notice in relation to equipment where the kind of
equipment being supplied consists of a radiocommunications transmitter and ACMA is satisfied that
the radio emissions resulting from the operation of that equipment would be likely to adversely affect
health or safety of individuals.

Subsection 183(4) provides that ACMA may issue a recall notice in relation equipment that is the
subject of a permanent ban. Subsection 183(8) provides that for the purposes of 183(1)(a), 183(1)(c),
183(2)(a), 183(3)(b), 183(4)(a) or 183(4)(c) it is not necessary for ACMA to know the identities of the
suppliers of equipment in order to issue a notice.

Subsection 183(9) provides that recall notices can be issued under 183(1), 183(2), 183(3) or 183(4)
even if the equipment has become fixtures since the time the equipment was supplied.

If ACMA issues a recall notice, ACMA must publish a notice containing details of the recall notice
including the time when the recall notice commences, the kind of equipment to which the recall
notice relates and the reasons for issuing the recall notice.. The recall notice must be published on
ACMA'’s website. The legislative rules may also set out additional requirements of ACMA to publish a
recall notice. A failure of ACMA to publish a notice on their website does not invalidate a recall.

Section 184—Contents of a recall notice

Section 184 sets out the contents that may be found in the body of a recall notice and the obligations
related to this. This section specifies that a recall notice may provide details on the type of action that
must be taken due to the recall, and the timeframe for that action to be completed by. If a recall
notice is issued, suppliers of the equipment may be obligated to perform actions based on the advice
of the notice. This includes recalling the equipment, informing the public about the recall, disclosing
to the public the reasons for the recall, and providing advice on how the supplier will be managing the
recall. If a recall notice requires that a supplier refund the equipment, then in the instance that more
than 12 months has lapsed since the equipment was purchased, the amount due to be refunded may
be reduced to an appropriate sum.

Section 185—Obligations of a supplier in relation to a recall notice

Section 185 details the manner in which a supplier is required to comply with an undertaking given to
repair or replace equipment as required by a recall notice. The requirements that apply will depend
upon the reason why the equipment was recalled. Subsection *185(8) outlines that if the supplier
undertakes to repair or modify or replace the equipment, these costs (including cost of transportation)
must be paid by the suppler.
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Section 186—Compliance with recall notices

Section 186 provides criminal offence and civil penalty provisions for the contravention of a recall
notice. The maximum penalty for both the criminal offence and civil penalty provisions is 1,000
penalty units. Under this section, if a person (the first person) contravenes a recall notice in relation to
equipment, then in the event that another person suffers loss or damage either because of a
reasonably foreseeable use or misuse of the equipment that is subject to a recall notice, or a failure of
the first person to provide particular information as required by the notice in relation to the
equipment, the other person is deemed to have suffered the loss or damage because of the
contravention by the first person.

Section 187—Actions for damages

Under section 187, a person (claimant) who suffers loss because of another person’s conduct in
contravention of a recall notice, may recover the amount of loss or damage by taking action in the
Federal Court or Federal Circuit Court against the person who contravened the notice, or anyone
involved in the contravention in accordance with subsection 187(3). The claimant may take action at
any time within 6 years of the incident occurring.

Subdivision B—Voluntary recall of equipment
Section 188—Notification requirements for a voluntary recall of equipment

Section 188 requires suppliers of equipment to notify ACMA of actions taken to voluntarily recall
equipment for certain reasons. This applies where the equipment is recalled because the equipment
will or may foreseeably cause substantial disruption, disturbance or interference to
radiocommunications; where the equipment would likely have an adverse effect on
radiocommunications; where the radio emissions resulting from a reasonably foreseeable use or
misuse of equipment would be likely to adversely affect health or safety; or where the equipment is
subject to a permanent ban.

In these circumstances, the person must notify ACMA in a written notice that is consistent with
subsection 188(4) within 2 days of making the action. A civil penalty of 20 penalty units will apply for a
failure to comply with this requirement.

ACMA must publish a copy of the notice on ACMA’s website. The legislative rules may also set out
additional requirements of ACMA to publish a recall notice. A failure of ACMA to publish a notice on
their website does not invalidate a recall.

Subsection 188(4) provides the form that a written notice must take, including the equipment
concerned, the reasons for the recall and, if applicable, what the adverse effects on
radiocommunications may be. If the equipment is a transmitter that may transmit radio emissions that
could be harmful to the health or safety of individuals, the notice must set out the circumstances of
the use of the equipment and the way that the health or safety of individuals is likely to be affected by
the use (including misuse) of that equipment. The notice must also state whether a permanent ban on
the equipment is in force.

Subsection 188(5) sets out that for each day that the contravention of a failure to notify ACMA under
subsection 188(2) continues, the maximum civil penalty will be 10% of the maximum civil penalty that
can be imposed in respect of a contravention under that subsection.
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Item 25—Subsection 238(2)—Delegation

Section 238 of the Act confers delegation powers on ACMA including, under subsection 238(2), the

power to delegate the power to make standards to another authority of the Commonwealth (e.g. a

standards making body). With the repeal of the power to make standards (otherwise than as part of
the equipment rules) in item 24, this reference to Part 4.1 of the Act is removed.

Item 26—Paragraph 262(2)(a)—Advisory Guidelines

Section 262 of the Act permits ACMA to make Advisory Guides including, under paragraph 262(2)(a),
on any matter on which standards may be made under Part 4.1. This item amends this paragraph so
that ACMA will be able to make Advisory Guides on any matter on whichequipment rules may be
made.

Item 27 and 28—Subsection 279(1)—Powers of Inspectors

Section 279 sets out the general powers of inspectors under the Act, with item 28 removing the power
of inspectors in relation to record keeping requirements in place as part of compliance labelling
notices made under section 302. Iltem 27 makes an editorial change, consequential to item 28.

Item 29—Paragraphs 285(p) to (s)—Decisions subject to internal reconsideration
before AAT review

This item repeals the current decisions made under Part 4.1 that are subject to reconsideration and
review under section 285. These decisions relate to the refusal to issue a permit, the conditions of a
permit, the cancellation of a permit or the refusal of permission to supply a non-standard device. As
these matters are within scope of permits able to be issued under the equipment rules, the repealed
provisions are replaced by decisions under the equipment rules that may have a like effect, depending
on the form of the equipment rules implemented by ACMA.

Item 30—Subsection 300(4) (penalty)

This item amends the penalty provision under section 300, which relates to the labelling of
radiocommunications devices for the purposes of identification, so that the penalty is a civil penalty
rather than a criminal penalty—consistent with the amendments to other penalty provisions made by
Schedule 6.

Item 31—Transitional provisions related to former penalty provisions

This item inserts new sections 300A, 300B and 300C after section 300 of the Act, with these new
sections containing transitional provisions relating to repealed provisions in sections 182, 279 and 301
of the Act.

Sections 300A, 300B and 300C provide civil penalty provisions (replacing the repealed criminal offence
provisions), with each subject to a maximum penalty of 20 penalty units. Civil penalty provisions of the
Act are enforceable under Part 4 of the Regulatory Powers (Standard Provisions) Act 2014.
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Section 300A Transitional—failure to comply with requirements to be met after a label has been
applied to a device

Section 300A retains the labelling obligations (including compliance with the requirements set out on
the label) for labels that were applied under section 302 of the Act. This applies to labels applied prior
to commencement of this section. Section 300A extends to general use, corporations, constitutional
trade or constitutional commerce. This section provide civil penalty provisions on non-compliance
with obligations outside of a reasonable excuse, with each subject to a maximum penalty of 20
penalty units.

This section stipulates that for all notices detailing requirements related to labels in force under
section 302 of the Act prior to commencement, despite the repeal of section 182 of the Act, the
notice, so far as it specified those requirements, continues in force, in relation to a label applied to a
device before the commencement of this section, as if that section had not been repealed.

Section 300B Transitional—general powers of inspectors

Section 300B retains the power of inspectors to require production of certain records under repealed
sections 182 and 301 of the Act. This includes documents recording particulars relating to supply of
radiocommunications devices for the purposes of repealed section 301 of the Act.

Section 300C Transitional—retention of records of the supply of radiocommunications devices

Section 300C continues obligations under section 301 to retain records of supply of
radiocommunications devices that arose under that section before its repeal. The person must retain
the records for at least 2 years after the supply of that device.

Item 32—Section 301—Supply of radiocommunications devices to unlicensed persons.

Section 301 provides for matters that may now be incorporated by the equipment rules, and penalties
for matters that are now within the scope of the penalty provisions in Part 4.1 as inserted by item 24
of this schedule. As such, it is appropriate to repeal this section.

Item 33—Subsection 305(5)

This item updates the definition of radiocommunications instrument' for the purposes of this section,
which deals with evidentiary certificates. The definition is updated to remove references to section
174, which is repealed by item 24 of this Schedule.

Item 34—Subparagraph 314(3)(b)(i)—Regulations

Section 314 provides a regulation making power for matters required or permitted by, or necessary or
convenient to carry out or give effect to, this Act. This amendment makes clear that the regulation
making power is not limited by the ability to make legislative rules and equipment rules under this
Act, replacing previous references to the standards under Part 4.1.

Item 35—Subsection 314A(6)—Instruments under this Act may provide for matters by
reference to other instruments

Section 314A permits instruments under the Act to refer to other instruments and other relevant
writings and incorporate their provisions as in force at a particular time, or as in force from time to
time. This item extends the definition of an instrument under this Act to the equipment rules and
legislative rules.
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Part 2—Amendments Contingent on the commencement of the Federal
Circuit and Family Court of Australia Act 2020

Radiocommunications Act 1992

Item 36—Subsections 170(1), 176(1) and 187(1)

These subsections confer jurisdiction on the Federal Circuit Court of Australia which, at the time of the
commencement of the Federal Circuit and Family Court of Australia Act 2020, will be replaced by the
Federal Circuit and Family Court. This item amends the references in these subsections accordingly.

Part 3—Other amendments

Australian Communications and Media Authority Act 2005
Item 37—Subsection 66(5)—Person not to use protected name or protected symbol

Section 66 of the ACMA Act provides an offence for persons who use a protected symbol or name
without ACMA'’s consent. Subsection (5) creates an exception to this offence for persons who use a
protected name or symbol for labelling in accordance with section 182 of the Radiocommunications
Act 1992. This item would update that subsection of ACMA Act to instead refer to labelling done in
accordance with the equipment rules.

Telecommunications Act 1997
Items 38 and 39—Protected symbols

These items update references to protected symbols under the Radiocommunications Act 1992, so
that they refer to the requirements of the equipment rules, rather than the requirements of labelling
notices issued under section 182, consequential to the amendments made by item 24.

Trans-Tasman Mutual Recognition Act 1997
Items 40 and 41—Clause 3 of Schedule 2—Radiocommunications devices

This item updates the radiocommunications laws that are exempt from the operation of the Trans-
Tasman Mutual Recognition Act, so that the table item refers both to the Act and to the rules made
under the Act (other than in relation to labelling).

Part 4—Application and Transitional Provisions

Item 42—Transitional—Standards

This section provides transitional arrangements for standards issued by ACMA under section 162 of
the Act in place before commencement. Under these arrangements, these standards are deemed to
operate as equipment rules.

This item replaces the language of instruments and their associated explanatory notes with terms in
line with the reforms of this Act, so that they are able to operate as equipment rules, rather than as
standards.

This item provides that Section 50 of the Legislation Act 2003 has effect as if the instrument had been
registered (within the meaning of that Act) immediately after the commencement of this item.
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Item 43—Transitional—Radiocommunications (compliance labelling—devices) Notice
2014

This item provides transitional arrangements for the labelling requirements set out in the
Radiocommunications (Compliance Labelling—Devices) Notice 2014 for instruments in force before
commencement of this part. Under these arrangements, this notice is deemed to be part of the
equipment rules at the commencement time.

This item replaces the language of the notice and their associated explanatory notes with terms in line
with the reforms of this Act.

This item provides that Section 50 of the Legislation Act 2003 has effect as if the instrument had been
registered (within the meaning of that Act) immediately after the commencement of this item.

Item 44—Transitional—Radiocommunications Labelling (Electromagnetic
Compatibility) Notice 2017

This item provides transitional arrangements for the labelling requirements set out in the
Radiocommunication Labelling (Electromagnetic Compatibility) Notice 2017 for the Notice in force
before commencement of this part. Under these arrangements, this notice is deemed to be part of the
equipment rules at the commencement time.

This item replaces the language of the Notice and their associated explanatory notes with terms in line
with the reforms of this Act.

This item provides that Section 50 of the Legislation Act 2003 has effect as if the notice had been
registered (within the meaning of that Act) immediately after the commencement of this item.

Item 45—Transitional—Radiocommunications (Compliance Labelling—
Electromagnetic Radiation) Notice 2014

This item provides transitional arrangements for instruments under the Radiocommunication
(Compliance Labelling—Electromagnetic Radiation) Notice 2014 in force before commencement of
this part. Under these arrangements, this notice is deemed to be part of the equipment rules at the
commencement time.

This item replaces the language of the notices and associated explanatory notes with terms in line
with the reforms of this Act.

This item provides that Section 50 of the Legislation Act 2003 has effect as if the instrument had been
registered (within the meaning of that Act) immediately after the commencement of this item.

Item 46—Transitional—Telecommunications (Labelling Notice for Customer
Equipment and Customer Cabling) Instrument 2015

This item provides transitional arrangements for the Telecommunications (Labelling Notice for
Customer Equipment and Customer Cabling) Instrument 2015 in force before commencement of this
part.

This item provides transitional arrangements for the Telecommunications (labelling notice for
customer equipment and customer cabling) Instrument 2015 in force before commencement of this
part.
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This item replaces the language of the notice and associated explanatory notes with terms in line with
the reforms of this Act.

Item 47—Transitional—Permits

This item provides transitional arrangements for permits in force before commencement of this part,
provided they were made under section 167(2) of the Act before it was repealed by Item 24 of this
Schedule to the Bill.

This item replaces the language of permits with terms in line with the reforms of this Act. Under these
arrangements, these permits continue to operate under the equipment rules until they expire.

Item 48—Transitional—Protected Symbols Determination 2013

This item provides transitional arrangements for the Protected Symbols Determination 2013 in force
before commencement of this part, provided it was made under section 188A of the Act and section
417 of the Telecommunications Act 1997.

This item replaces the language of the determination and their associated explanatory notes with
terms in line with the reforms of this Act.

This item provides that Section 50 of the Legislation Act 2003 has effect as if the instrument had been
registered (within the meaning of that Act) immediately after the commencement of this item.

Item 49—Transitional—permanent bans

This item applies to instruments in force prior to commencement of this part made under subsection
190(1) of the Act related to the operation or supply, or possession of the purpose of operation or
supply, of a prohibited device. These instruments have effect as if they were a permanent ban under
section 171(1) of the Act, as amended by this Schedule.

This item provides that Section 50 of the Legislation Act 2003 has effect as if the instrument had been
registered (within the meaning of that Act) immediately after the commencement of this item.

Item 50—Transitional and application—protected names and protected symbols

This item provides that certain provisions related to protected names and protected symbols continue
to apply in relation to things done under parts of the Act that are proposed to be amended by this
Schedule to the Bill. These provisions include:

° Subsection 417(6) of the Telecommunications Act 1997
° Subsection 66(5) of the Australian Communications and Media Authority Act 2005
. Subsections 164(1), 164(3) and 164(5) of the Act

Item 51—Transitional—recall of equipment

This item provides that for the purposes of subsection 183(1), 183(2), 183(3) or 183(4) of the Act, as
proposed to be amended by this Schedule to the Bill, it is immaterial whether the supply of
equipment occurred before, at or after the commencement of this item.

Item 52—Application—section 305 of the Radiocommunications Act 1992

This item provides that the amendment of section 305 of the Act made by this Schedule applies in
relation to a certificate issued under that section after the commencement of this item.
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Schedule 5—Accreditation etc.

The amendments contained in Schedule 5 of the Bill expand ACMA's accreditation powers. Under
these powers ACMA may develop accreditation rules, determine the conditions of accreditation,
processes and necessary qualifications to be applied in the granting of different categories of
accreditation. Under the Act ACMA is currently limited in the functions it can devolve to industry.
These amendments provide greater flexibility and will allow innovative management arrangements to
develop, and potentially result in greater efficiency of spectrum use.

Part —Amendment of the Radiocommunications Act 1992

Item 1—Section 5

[tem 1 amends section 5 of the Act to insert relevant definitions for accreditation and accreditation
rules, as given under section 263 and 266 respectively.

Item 2—Section 5 (definition of conciliator)

Item 2 amends section 5 of the Act to repeal the definition of conciliator and substitutes it with the
new meaning given by section 202, introduced by item 14.

Item 3—Section 70—Conditions determined by ACMA

Item 3 inserts section 70 into the Act to provide that ACMA may, by legislative instrument, determine
one or more conditions to be included in a spectrum licence or class of spectrum licences. These
condition may incorporate specific requirements for licence holders and they may confer a decision
making power upon ACMA or a person who holds a specific kind of accreditation under section 263.
For example, certain changes in specified circumstances may require approval before they are
authorised by the licence. The new subsection 70(6) gives effect to the expanded accreditation regime
as it enables persons with an accreditation to perform functions that form part of the conditions of
spectrum licences. Subsection 70(7) enables an accredited person to charge fees in relation to the
functions they can perform under their specified kind of accreditation.

Item 4—Section 71—Other conditions of spectrum licences

Section 71 enables ACMA to include other condition in a spectrum licence as it thinks fit. This item
inserts subsections (3) and (4), which clarify that such conditions may also confer administrative
decision making powers on ACMA and accredited persons, and subsection (5), which authorises an
accredited person to charge fees in relation to the exercise of this power.

Items 5 and 6—Subsection 100(4A)—Issuing of apparatus licences

Section 100 sets out the circumstances in which ACMA may issue an apparatus licence. Subsection
(4A) provides that ACMA may have regard to a frequency assignment certificate issued by an
accredited person. Item 5 updates the reference to accredited person, to be clear that they are
someone who holds an accreditation of a kind specified in the rules. Item 6 makes clear that such a
person may charge fees for their services, so long as the fee does not amount to taxation.

Item 7—Paragraph 107(1)(f)—General conditions of apparatus licence

Paragraph 107(1)(f) enables ACMA to determine conditions of an apparatus licence by legislative
instrument. This item repeals this paragraph, due to the broader power being introduced by item 10.
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Item 8—Subsection 107(2)—General conditions of apparatus licence

This item repeals the reference to paragraph 107(1)(f) from this section, due to the broader power
being introduced by item 7.

Item 9—Paragraph 108A(1)(e)—Conditions of transmitter licences for temporary
community broadcasters

Paragraph 108A(1)(e) enables ACMA to determine conditions of a transmitter licence for temporary
community broadcasters by legislative instrument. This item repeals this paragraph, due to the
broader power being introduced by item 10, meaning ACMA will be able to determine these kinds of
conditions under section 110A going forward.

Item 10—Section 110A—conditions determined by ACMA

Item 10 inserts section 110A into the Act to provide that ACMA may, by legislative instrument, include
one or more conditions in the determination of an apparatus licence or a specified class of apparatus
licences. These conditions may incorporate specific requirements for licence holders and they may
confer a decision making power on ACMA or a person who holds a specific kind of accreditation
under section 263. For example, certain changes in specified circumstances may require approval
before they are authorised by the licence. Subsections 110A(6) and (7) give effect to the expanded
accreditation regime as they enable persons with an accreditation to perform functions that form part
of the conditions of spectrum licences and charge fees for doing so.

This broader decision making power will apply to transmitter licences issued under section 101A or
102 and digital radio multiplex transmitter licences, unlike the repealed paragraph 107(1)(f). The
transitionary provisions provide that a determination made under paragraph 107(1)(f) immediately
before the commencement of Schedule 5 does not apply to these types of apparatus licence. This
avoids a situation where a prior determination made by ACMA would unintendedly expand to cover
all apparatus licence types.

Item 11—Section 111A—Licence conditions may confer powers on ACMA or a person
who holds an accreditation

Item 11 inserts section 11A into the Act. Under the Act, ACMA has a broad range of powers to specify
conditions to which an apparatus licence is subject, as set out in subsection (1). Section 111A clarifies
that the power to specify these conditions and includes the power to confer administrative decision
making powers on ACMA or an accredited person. This is similar to the general power to determine
conditions by legislative instrument in subsection 110A (7). Subsection 111(4) enables an accredited
person to charge fees for the exercise of powers conferred by a condition.

Items 12 and 13—Section 145—Refusal to register radiocommunications transmitters
operation under spectrum licences

ltem 12 amends subsection 145(3) to omit the current reference to a person accredited under section
263 and substitutes it with language acknowledging the new accreditation regime. This amendment
gives effect to the changes in accreditation established by the legislative rules as in section 266. Item
13 makes clear that such a person may charge fees for their services, so long as the fee does not
amount to taxation.
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Item 14—Section 202—Conciliator

Item 14 repeals sections 202 to 204 removing previous provisions relating to the appointment of a
conciliator, terms and conditions, and remuneration and allowances. This item inserts a new simplified
section 202 outlining that a conciliator means a person who holds accreditation under the legislative
rules under section 266. The repealed sections 203 and 204 are now covered under other
amendments made by Item 15.

Item 15—Sections 263 ACMA may accredit persons, 264 Conditions of accreditation, &
264A Withdrawal of accreditation

Item 15 repeals the existing sections 263 and 264 of the Act and inserts new provisions, so that ACMA
may give persons accreditation of a particular kind, in accordance with accreditation rules. Subsection
263(1) provides accreditation must be given by written notice which provides ACMA with the option
to accredit a person without an application being made. Subsection 263(2) gives effect to the
accreditation rules outlined in in section 266, providing that accreditation must be given in accordance
with these accreditation rules. Subsection 263(3) provides that an accreditation takes effect on the day
specified in the instrument.

Section 264 provides that ACMA may specify further conditions on accreditation in both the
accreditation rules and in an instrument of accreditation.

Subsection 264A(2) enables ACMA to, by written notice, withdraw accreditation if it is satisfied that the
accreditation is no longer in accordance with the accreditation rules as in force at the time the notice
is given, or the person has contravened a condition of the accreditation. Subsection 264A(3) requires
that the written notice must provide the reasons for withdrawing accreditation. Subsection 264A(4)
specifies that ACMA must comply with the accreditation rules made under section 266 when deciding
to withdraw an accreditation.

Item 16—Section 266—Accreditation rules

Item 16 repeals the current section 266 of the Act and makes new provisions which enable ACMA to
make accreditation rules to specify accreditation process, procedures for accrediting persons or
withdrawing the accreditation of a person. Subsection 266(1) provides flexibility to broaden the scope
of the existing accreditation powers to allow accredited persons to undertake other spectrum
management functions as specified under the principles set out by ACMA. Subsections 266(2), (3) &
(4) provide that the accreditation rules may deal with accreditation processes and procedures for
accrediting persons and deciding whether to withdraw an accreditation. Subsection 266(5) provides
that the accreditation rules may make provision for the kinds of accreditation, and the qualifications
and other requirements for a person to be given that kind of accreditation. Subsection 266(6) provides
that the accreditation rules may make provision in relation to a matter by conferring a power on
ACMA (e.g. the power to approve a form).

Items 17 & 18 & 19—After paragraph 285(v),Paragraph 285(w) & After
paragraph 285(w)

ltem 17 inserts subsection 285(va) which provides that ACMA can subject a decision under paragraph
264(b) to specify a condition in an instrument of accreditation to internal reconsideration before AAT
review.
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Item 18 omits ‘264" within subsection 285(w) and substitutes it with '264A’, as a consequence of the
amendments in item 15.

[tem 19 inserts a new paragraph 285(waa) to include in section 285 decisions of ACMA which are
made under the accreditation rules and declared by the accreditation rules to be subject to section
285. This allows these sorts of decisions to be subject to internal consideration before AAT review.

Item 20 & 21—298A Fees imposed by bodies or organisations & paragraph 308(b)

Item 20 repeals section 298A and substitutes it with a new section 298A. The new subsection 298A(1)
provides that ACMA may, by notifiable instrument, determine that a specified body or organisation
approved by ACMA as under paragraph (b) of subsection 122(2) may charge fees for performing their
accredited action, but omits the references to subsections 183(1) and 183A(1) as the current
subsections are replaced by item 24 of Schedule 4. The new subsection 298A(2) stipulates that the fee
must not amount to taxation.

ltem 21 omits ‘264" within the paragraph 308(b) and substitutes it with '264A’, effectively correcting
numbering of this subclause.

Part 2—Application and transitional provisions

Item 22—Definitions

This item defines the transitional accreditation rules as the rules that are made under item 29.

Item 23—Applications—Frequency assignment certificates

This item provides that the amendments made to section 100 by this Schedule apply to certificates

issued after the commencement of the item. This means that if a certificate has been issued prior to
the commencement time, it can be considered by ACMA in making a decision to issue an apparatus
licence under section 100, or another related decision.

Items 24 and 25—Transitional—Conditions of apparatus licences & Conditions of
transmitter licences for temporary community broadcasters

This Item repeals powers to determine the conditions of apparatus licences, and replaces them with a
general power under section 110A. These items saves any conditions made by determinations under
paragraphs 107(1)(f) and 108(1)(e) as if they were determinations made under subsection 110A(2).

Item 26—Transitional—Accreditation

This item transitions any existing accreditations in place under subsection 263(1) of the Act as it
existed prior to the commencement of this Schedule. Any such accreditations have effect after the
commencement as if they were an accreditation of the same kind given under subsection 263(1) as it
exists after the commencement of this Schedule.
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Item 27—Transitional—Fees determination

If a determination was in place under subsection 298A(1) of the Act prior to the commencement
authorising the collection of fees by a specified body or organisation approved by ACMA to conduct
an approved examination, then the determination will continue to have effect under the amended
subsection 298A(1) and will continue to apply to functions performed prior to commencement. This
will enable these bodies or organisations to charge fees for work completed prior to the
commencement of this Schedule.

Item 28—No compensation for withdrawal of accreditation

This item provides that any person who has their accreditation withdrawn, despite the amendment of
section 308, is not entitled to compensation.

Item 29—Transitional—Accreditation rules

This item enables ACMA to make transitional accreditation rules on matters required or permitted to
be prescribed by the rules under this Part. These rules are designed to facilitate transition between the
existing accreditation system and the provisions contained in this Schedule. The only application of
transitional accreditation rules in this part is in regards to paragraph 22(1)(c). As a legislative
instrument, the requirements of the Legislation Act will apply to the making of the transitional rules.
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Schedule 6—Compliance and enforcement

This Schedule provides for ACMA to have a modern and more agile range of tools and powers for
compliance and enforcement and related matters, giving effect to recommendation 1(g) of the
Spectrum Review.

Part —Amendment of the Radiocommunications Act 1992
Items 1,2 and 3—Section 5—Definitions

These items insert a range of definitions that are used elsewhere in this section. Further detail on
these items is provided in the provisions relevant to the definition.

A "designated forfeiture officer” is defined in section 283 as the Chair of ACMA and a member of the
staff of ACMA authorised, in writing, by ACMA.

A “forfeiture notice” is defined as a notice issued under section 274.
An "inspector” is defined as a person described in section 284.

The “Regulatory Powers Act” is defined as the Regulatory Powers (Standard Provisions) Act 2014.

Item 4—Subsection 11(1)—References to offences against this Act

Section 11 extends the definition of an offence against this Act with reference to particular offences in
the Crimes Act 1914 and the Criminal Code. This item revises the language used to refer to the Crimes
Act 1914 and the Criminal Code to be consistent with the amendments made by other items of this
Schedule.

Item 5—Subsection 11(1A)—References to offences against this Act

This item repeals subsection 11(1A) of the Act as a consequence of the change in subsection 11(1).

Item 6—Paragraph 11(2)(b)—References to offences against this Act

This item repeals paragraph 11(2)(b) of the Act as a consequence of the introduction of infringement
notices.

Item 7—Division 1 of Part 3.1 (at the end of the heading)

The heading of Division 1 of Part 3.1 is amended to read “Division 1—offences and civil penalties” in
line with the introduction of a graduated range of compliance and enforcement options to address
non-compliance with the Act.

Item 8—Subsection 46(1)—Unlicensed operation of radiocommunications devices

Subsection 46(1) makes it an offence for a person to operate a radiocommunications device otherwise
than authorised by a spectrum licence, an apparatus licence or a class licence unless section 49 of the
Act applies. The subheading ‘Offence’ has been inserted immediately above the subsection to
distinguish the offence from the following subsections that describe the same conduct by a person as
being a contravention of the Act and sets out the civil penalties that apply.
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Item 9—Subsections 46(3) and (4)—Unlicensed operation of radiocommunications
devices

Subsections 46(3) and (4) set out the civil penalty for contravening the Act by operating a
radiocommunications device otherwise than authorised by a spectrum licence, an apparatus licence or
a class licence unless section 49 of the Act applies. Subsection 46(3) establishes a penalty of 300
penalty units for the operation of a radiocommunications transmitter and 20 penalty units for the
operation of a radiocommunications device that is not a radiocommunications transmitter. Subsection
46(4) provides that the penalty does not apply if the person has a reasonable excuse. The note to
subsection 46(4) states that a defendant bears an evidential burden in relation to the matters in the
subsection and includes a reference to section 96 of the Regulatory Powers (Standard Provisions) Act
2014 (the Regulatory Powers Act).

Item 10—Subsection 47(1)—Unlawful possession of radiocommunications devices

Subsection 47(1) makes it an offence for a person to possess a radiocommunications device for the
purpose of operating it unless authorised by a spectrum licence, an apparatus licence or a class
licence unless section 49 applies. The subheading ‘Offence’ has been inserted immediately above the
subsection to distinguish the offence from the following subsections that describe the same conduct
by a person as being a contravention of the Act and sets out the civil penalties that apply.

Item 11—Subsections 47(3) and (4)—Unlawful possession of radiocommunications
devices

Subsections 47(3) and (4) set out the civil penalty for contravening the Act by possessing a
radiocommunications device for the purpose of operating it otherwise than authorised by a spectrum
licence, an apparatus licence or a class licence unless section 49 of the Act applies. Subsection 47(3)
establishes a penalty of 300 penalty units for the possession of a radiocommunications transmitter for
the purpose of unlicensed operation and 20 penalty units for the possession of a
radiocommunications device that is not a radiocommunications transmitter for the purpose of
unlicensed operation. Subsection 47(4) provides that the penalty does not apply if the person has a
reasonable excuse. The note to the subsection states that a defendant bears an evidential burden in
relation to the matters in the subsection and includes a reference to section 96 of the Regulatory
Powers Act which provides for defendants to bear an evidential burden for such matters.

Item 12—Subsection 49(2)—Emergency operation of a radiocommunications device

Section 49 provides defences to the provisions of section 46 and 47 where the operation or
possession of a device was necessary in specified emergency situations. The references to sections 46
and 47 in subsection 49(2) have been updated to refer to subsection 46(1) and subsection 47(1) as a
result of section renumbering.

Item 13—Subsection 49(2A)—Emergency operation of a radiocommunications device

Consequential to the addition of civil penalty provisions to sections 46 and 47, this item inserts
subsection 49(2A) to place an evidential burden on a defendant to prove the matters set out in
subsection 49(1) existed in order for the civil penalties in either or both subsection 46(3) and
subsection 47(3) not to apply.
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Item 14—Section 113—Contravention of conditions

Section 113 creates penalties for contravening the conditions of an apparatus licence. Consistent with
taking a graduated approach to compliance, this item replaces the offence of contravening a
condition of a licence with a civil penalty that applies in the same context as the offence. A person
does not contravene the section if they have a reasonable excuse. The defendant in proceedings for a
civil penalty order bears an evidential burden to establish the matters necessary to rely on the
exemption from the contravention provision. The amount of penalty units for the civil penalty, 100
penalty units, is the same as that which applied to the offence.

Item 15—Subsection 116(3)—Revocation of authorisations

Subsection 116(3) is amended to make the failure of a licensee to comply with a notice from ACMA to
revoke an authorisation within 7 days subject to a civil penalty of 30 penalty units. Making the conduct
a contravention of the Act subject to a civil penalty is intended to help ensure the effective
enforcement of the regulatory regime.

Item 16—Subsection 116(4)—Revocation of authorisations

Subsection 116(4) is amended to make it a contravention of the Act for a licensee served with a notice
under subsection 116(3) to issue a further authorisation to a person named in the notice, subject to a
civil penalty of 30 penalty units. Making this conduct a contravention of the Act subject to a civil
penalty is intended to help ensure the effective enforcement of the regulatory regime.

Items 177—9—Subsection 117(1)—Licensees must keep records of authorisations

This section requires an apparatus licensee who authorises a person to operate a
radiocommunications device under section 114 of the Act to keep a record of the authorisation. The
section imposed a penalty for non-compliance, which is repealed and substituted with a civil penalty
of the same amount, 20 penalty units, by Item 18 of this Schedule. As a consequence of removing the
offence, subsection 117(2) is repealed by Item 19 of this Schedule, requiring an editorial change to
renumber the remaining subsection 117(1) as section 117.

The criminal penalty in the subsection is repealed and substituted by a civil penalty of the same
amount, that is, 20 penalty units.

Subsection 117(2) and the accompanying note are repealed as a consequence of the amendment to
subsection 117(1).

Item 20—Subsection 118(1) (penalty)—Licensees must notify authorised persons of
certain matters

Subsection 118(1) places an obligation on a licensee to inform authorised persons of certain changes,
for example, a change in licence conditions, receipt of a notice requiring revocation of an
authorisation or suspension of a licence. The criminal penalty attached to the obligation is repealed
and substituted by a civil penalty of the same amount, that is, 20 penalty units.

Item 21—Subsection 118(1A)—Licensees must notify authorised persons of certain
matters

Subsection 118(1A) which made the contravention of subsection 118(1) an offence of strict liability has
been repealed as a consequence of the criminal penalty in that subsection being repealed.
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Item 22—Subsection 124(4)—Cancelling certificates of proficiency

Subsection 124(4) relates to the cancellation of an operator’s certificate of proficiency by ACMA. The
amendment changes the requirement that an operator return a certificate within 7 days to a
requirement that the operator not falsely represent that they have a certificate. This amendment
recognises that in modern times it is of less consequence that a person fail to return a physical
certificate and of greater consequence that the person not falsely represent in the public domain that
they have a current certificate.

Item 23—Subsection 124(4) (penalty)—Cancelling certificates of proficiency

The criminal penalty attached to the requirement in subsection 124(4), as amended by Item 22A of
this Schedule, is repealed and substituted by a civil penalty of the same amount, that is, 20 penalty
units. This is intended to aid in the effective enforcement of the regulatory regime.

Item 24—Subsections 124(5) and (6)—Cancelling certificates of proficiency

Subsection 124(5) provided an exception to the contravention set out in subsection 124(4). Subsection
124(6) made the contravention an offence of strict liability. The subsections have been repealed as a
consequence of the repeal of the criminal penalty in subsection 124(4).

Item 25—Subsection 195(1) (penalty)—Transmission from foreign vessel, aircraft or
space object

Under section 195 of the Act, it is an offence to use a transmitter from a foreign vessel, aircraft or
space object in specified circumstances. The criminal penalty for committing the offence was 2 years
imprisonment or 1,500 penalty units. These penalties are not consistent with penalties imposed for
similar offences and elsewhere in the Act. The penalties have been repealed and substituted by a civil
penalty of 300 penalty units.

Item 26—Subsection 196(2)—Emergency transmission etc.

Subsection 196(1) provides for an exception on specified grounds to the possible contravention of
sections 193 and 194 and, previously, section 195 relating to the misuse of a transmitter. Subsection
196(2) provides that a defendant bears the evidential burden of proving the matters in subsection
196(1). The reference to subsection 195 in subsection 196(2) has been omitted as a consequence of
the criminal penalty in section 195 being repealed and substituted by a civil penalty.

Item 27—Subsection 196(3)—Emergency transmission etc.

Subsection 196(3) provides that in proceedings for a civil penalty order for a contravention of
subsection 195(1), the burden of proving the matters referred to in subsection 196(1) lies on the
defendant. This subsection reflects the change in the type of penalty applied in subsection 195(1)
from criminal to civil in nature.

Item 28—Section 197—Causing interference etc.

This item repeals the offence in section 197 of causing interference with radiocommunications and
substitutes it with a civil contravention in similar terms with a civil penalty equal to the criminal
penalty that had been imposed.
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Item 29—Subsection 231(6)—Outline of Chapter 5

Section 231 provides an outline of Chapter 5—Administration and Enforcement. This Item amends
subsection 231(6) to reflect that Part 5.5, as repealed and substituted by Item 32 of this Schedule, now
deals with matters relating to the enforcement of the Act.

Item 30—Subsection 231(9)—Outline of Chapter 5

Subsection 231(9) repeals the provisions on enforceable undertakings given about compliance with
this Act and triggers the operation of the enforceable undertaking provisions in the Regulatory
Powers Act.

Item 31—Part 5.5—Enforcement
Part 5.5 of the Act is replaced by this item.

Part 5.5 as amended triggers each of the following frameworks established by the Regulatory Powers
Act, meaning ACMA will be able to choose from a range of formal actions as appropriate in each
circumstance:

. monitoring compliance with civil penalty and certain offence provisions, or information given in
compliance with a provision of Division 5 of Part 5.5 of the Act, under Part 2 of the Regulatory
Powers Act;

. investigating offence or civil penalty provisions, under Part 3 of the Regulatory Powers Act;

. enforcing civil penalty provisions under Part 4 of the Regulatory Powers Act;

o issuing an infringement notice under Part 5 of the Regulatory Powers Act;

. accepting an enforceable undertaking under Part 6 of the Regulatory Powers Act; and

. seeking an injunction, which may be granted under Part 7 of the Regulatory Powers Act.

Part 5.5 also provides some enforcement arrangements that are specific to the Act (that is, provisions
that are not part of the Regulatory Powers Act framework), such as the ability for ACMA to issue a
public warning notice or apply to the court for forfeiture orders for things used in the contravention of
an offence or civil penalty provision. Inspectors also have additional powers conferred directly under
the Act including the power to direct a person to operate a transmitter (section 284F), the power to
enter unoccupied premises and adjust transmitters in emergencies (section 284EB). ACMA has the
power to give a remedial direction to a person (section 268).

The tools included in Part 5.5 are designed to allow ACMA to implement a graduated response to
enforcement, with greater reliance on civil rather than criminal penalties. This is intended to enable a
more targeted and proportionate enforcement response, and better align ACMA'’s enforcement
capabilities with those of other Australian regulators.

The appropriateness of each enforcement power was assessed having regard to the Attorney-General
Department’s Guide to Framing Commonwealth Offences, Infringement Notices and Enforcement
Powers. The coercive powers that inspectors will have under the Act are less than those provided
under the Act prior to these amendments, for example, the Act does not include emergency search
and seizure powers that were previously available, exercisable without warrant or consent.

The text of the substantive provisions from the Regulatory Powers Act are not included in the body of
the Act. Therefore, users of the legislation must read the Bill in conjunction with the Regulatory
Powers Act for full details on the enforcement regime. The Regulatory Powers Act can be accessed on
the Federal Register of Legislation at www.legislation.gov.au/Series/C2014A00093.
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Division 1—Introduction
Section 267—Simplified outline of Part 5.5

Section 267 provides a simplified outline of Part 5.5 of the Act.

Division 2—Enforcement
Section 268—Remedial directions—breach of civil penalty provision

This Section enables ACMA to give a remedial direction to a person who has contravened or is
contravening a civil penalty provision of the Act. A remedial direction is a written notice given to a
person, requiring them to take a specified action, in order to prevent or make it unlikely that future
contraventions of the Act will occur.

Remedial directions are designed to be used as part of the graduated enforcement approach to
compliance. The section is designed to give broad scope to ACMA to tailor the direction to fit the
given circumstances. It may be the case that a remedial direction is used in conjunction with or
supplemental to other enforcement action. Using a remedial direction ideally avoids the need for
court action to be taken, lessening the burden on the court system and reducing costs to government.

Subsection 268(3) provides two examples of the kinds of directions that may be given to a person by
ACMA. These examples are non-exhaustive and should not be seen as limiting the kinds of directions
that ACMA may wish to give.

ACMA currently issues remedial directions under a number of Acts such as the Telecommunications
Act 1997 and the Broadcasting Services Act 1992. The tool is often the timeliest and most effective
remedy available to ACMA.

The decision to give a remedial direction is reviewable under Part 5.6.

Compliance with a remedial direction is required by a civil penalty provision that is subject to a
maximum penalty of 50 penalty units.

Section 269—Civil penalty provisions—enforcement

This section triggers Part 4 of the Regulatory Powers Act. This applies the civil penalty provision
framework from the Regulatory Powers Act to the Act. The civil penalty provisions that are relevant for
this section are generally those that set out a pecuniary penalty at its foot, indicated by the words
“Civil penalty” (see subsection 79(2) of the Regulatory Powers Act). Such provisions may be enforced
by ACMA under Part 4 of the Regulatory Powers Act.

For the purposes of the Act, ACMA is the only authorised applicant empowered to exercise the powers
under Part 4 of the Regulatory Powers Act and the relevant courts are the Federal Court and the
Federal Circuit Court.

The Regulatory Powers Act civil penalty framework has been included in the Act as part of a
graduated enforcement regime. Amongst a number of policy reasons, the inclusion of civil penalties
will reduce the regulator’s reliance on criminal sanctions. The provisions will allow ACMA to take
enforcement action that is commensurate with the seriousness of a person’s breach of the Act.
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Under subsection 269(6) a person is not liable under Part 4 of the Regulatory Powers Act if the
contravening conduct is carried out in response to circumstance of sudden or extraordinary
emergency. Details of the defence are set out in the subsection. A defendant has an evidential burden
of proving the matters necessary to rely on the defence.

Section 270—Infringement notices

Section 270 triggers Part 5 of the Regulatory Powers Act thereby applying the infringement notices
framework from the Regulatory Powers Act to the Act. This empowers an “infringement officer” to
issue an infringement notice when the officer reasonably believes that a person has contravened a
provision of the Act that is listed under subsection 270(1). For the purposes of the Act, a member of
the staff of ACMA who has been authorised in writing, by ACMA, is an infringement officer. The Chair
of ACMA is also an infringement officer.

Infringement notices are designed to be used as part of the graduated approach to compliance and
enforcement. Infringement notices provide an alternative to prosecution for an offence or an
application to a court for a civil penalty order.

Section 271—Enforceable undertakings

This section triggers Part 6 of the Regulatory Powers Act. This applies the enforceable undertakings
framework from the Regulatory Powers Act to the provisions of the Act. The framework legislation in
the Regulatory Powers Act requires an enabling Act to detail necessary features of the process, such
as who is an "authorised person” empowered to exercise powers under Part 6 and in which “relevant
court” the undertakings can be enforced. For the purposes of the Act, ACMA is the only authorised
person and the relevant courts are the Federal Court and the Federal Circuit Court.

Enforceable undertakings are designed to be used as part of the graduated enforcement approach to
compliance. ACMA was able to accept enforceable undertakings under the previous Part 5.8 of the
Act. The new framework will operate in a similar fashion, providing ACMA with a general power to
accept enforceable undertakings in relation to provisions in the Act.

Enforceable undertakings can play a preventative role by shaping behaviours in order to prevent a
contravention occurring. Undertakings can also ensure that compliance oversight is ongoing, which is
particularly useful in the radiocommunications space, given the ease with which someone might
inadvertently interfere with radiocommunications.

The Act modifies the operation of the Regulatory Powers Act, requiring ACMA to publish, on its
website, an undertaking that has been given in relation to a provision of the Act. The legislative rules
may also provide additional requirements for ACMA to publish an enforceable undertaking. Requiring
publication of the undertakings that have been accepted by ACMA will allow public scrutiny of
undertakings and increase transparency of the enforcement system. The publishing of undertakings
also has an educative effect in regards to future compliance by allowing industry and the
radiocommunications community to note where compliance issues have arisen.

Section 272—Injunctions

Section 272 triggers Part 7 of the Regulatory Powers Act. This applies the injunctions framework from
the Regulatory Powers Act to the provisions listed in subsection 272(1). For the purposes of the Bill,
ACMA is the only authorised person empowered to exercise the powers in Part 7 and the relevant
courts are the Federal Court and the Federal Circuit Court.
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Injunctions are designed to be used as part of the graduated enforcement approach to compliance.
An injunction may be most appropriately used where compliance measures that do not involve the
court have already been applied and have not been successful in reducing the risk of a future
contravention to a satisfactory level, or where ACMA assesses it to be the most efficient and effective
initial regulatory response due to the seriousness and nature of the breach.

Division 3—Forfeiture notices
Section 273—Provisions subject to a forfeiture notice

The forfeiture notice scheme is intended to operate in a similar way to the infringement notice
scheme in the Act (as set out in Part 5 of the Regulatory Powers Act), enabling a designated forfeiture
officer to issue a notice when the officer believes on reasonable grounds that the person has
contravened a particular provision of the Act listed in section 273. However, instead of choosing to
pay a financial penalty in response to the notice (as would be the case for an infringement notice), a
person may voluntarily forfeit a thing that has been alleged to have been used or involved in
contravention of one of the provisions listed in subsection 273(1) of the Act. When a person complies
with the notice, they are not admitting guilt for the contravention but will also not be liable to any
further prosecution or civil penalty action in relation to offences involving the forfeited item
mentioned in the forfeiture notice.

Section 274—When a forfeiture notice may be given

A forfeiture notice may be given in relation to a thing if a designated forfeiture officer believes on
reasonable grounds that a person has contravened one of the provisions listed in section 273, and
that the thing was used, or otherwise involved, in the contravention of the provision. A ‘thing" in this
context is intended to be broadly construed. A notice may include one or more contraventions of the
same or different provisions and must be issued within 12 months of the day in which the
contravention took place.

Section 275—Matters to be included in a forfeiture notice

A forfeiture notice must contain the information set out in section 275. These include a unique
number, the names of the designated forfeiture officer and the person receiving the notice, details of
the contravention including the statutory penalties and statements regarding the effect of agreeing or
not agreeing to forfeit the thing to which the notice relates.

Section 276—Extension of time to agree to forfeit a thing to the Commonwealth

A person who receives a forfeiture notice may ask ACMA to extend the period of time for agreeing to
forfeit a thing mentioned in a notice. The person must seek the extension within the expiry period of
the notice (28 days). ACMA may extend the period of the notice one or more times subject to
receiving a request to do so. If ACMA receives such a request but refuses it, the expiry period ends at
the end of the original 28 days, or else 7 days after notice of the refusal is given to the person,
whichever is the later

Section 277—Withdrawal of a forfeiture notice

A person who receives a forfeiture notice may ask ACMA in writing that it withdraw the notice. After
considering the matters set out in subsection 277(4), ACMA may withdraw a notice whether or not the
person to whom it was issued has asked that it be withdrawn, unless the thing mentioned in the
notice has already been forfeited to the Commonwealth in accordance with the Act.
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Section 278—Effect of agreeing to forfeit a thing to the Commonwealth

A person who receives a forfeiture notice that has not been withdrawn may agree to forfeit the thing
mentioned in the notice. By forfeiting the thing, any liability of the person for the alleged
contravention or contraventions set out in the forfeiture notice is discharged, proceedings for a civil
penalty in relation to the contravention(s) cannot be brought, and the person cannot be prosecuted
for a criminal matter that is based on the conduct that is the same or substantially the same as the
alleged conduct for which the forfeiture notice was originally given. Further, a person who has agreed
to forfeit a thing is not regarded as having admitted guilt or liability for the alleged contravention(s) to
which the forfeiture notice and the thing relate. However, even where a person has been issued a
forfeiture notice and complied with that notice, this does not affect the ability of a private third party
to bring civil proceedings against the person.

Section 279—ACMA may take possession of a thing

The section sets out the steps for ACMA to take possession and return possession of a thing
mentioned in a forfeiture notice given to a person, where the owner has agreed to forfeit that thing to
the Commonwealth. Sections 47 and @160 and subsections @174(4) and @175(4) do not apply to the
owner’s possession of the thing until either ACMA takes possession of the thing or the notice is
withdrawn. If ACMA was not entitled to take possession of the thing it must take all reasonable steps
to return it to the owner.

Section 280—Forfeiture of a thing to the Commonwealth

ACMA may declare in writing that a thing it has taken possession of under section 279 is forfeited to
the Commonwealth once at least 90 days have passed since ACMA gave the owner a receipt for
taking possession of the thing.

A thing is deemed to be forfeited to the Commonwealth if a forfeiture notice regarding the thing has
been given to a person, the owner has agreed to forfeit the thing and 120 days have passed since the
owner was given a receipt following ACMA taking possession of the thing.

Section 281—Forfeited things may be sold, destroyed or otherwise disposed of

A thing forfeited under section 280 must be kept in custody as directed by ACMA until it is sold,
destroyed or otherwise disposed of in accordance with directions of the ACMA.

Section 282—Effect of this Division

This section clarifies that the power to issue forfeiture notices does not, by implication, limit the
discretion of ACMA or the courts in applying the enforcement framework under the Act. A forfeiture
notice is not required to be given to a person for one or more alleged contraventions of one or more
provisions subject to a forfeiture notice under this Division. The liability of a person who is not issued
a forfeiture notice or who does not comply with a forfeiture notice is not affected. Nothing in this
Division prevents the giving of 2 or more forfeiture notices to a person for one or more alleged
contraventions of one or more provisions subject to a forfeiture notice under this Division. For
example, where greater detail of the equipment involved in a breach comes to light after an initial
forfeiture notice has been issued. This Division does not limit the courts’ discretion to make a
forfeiture order where a forfeiture notice could have been issued.
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Section 283—Designated forfeiture officer

Section 283 provides that a designated forfeiture officer for the purposes of the Act is a member of
the staff of ACMA authorised, in writing, by ACMA. The Chair of ACMA is automatically, by operation
of the section, a designated forfeiture officer.

Division 4—Inspectors
Section 284—Inspectors

An inspector is a person who is a Commonwealth officer, an eligible State officer or a member of the
Australian Federal Police (other than a special member) that has been appointed by ACMA as an
inspector for the purposes of the Act. An eligible State officer is a person employed by or in the
service of an eligible State on a full-time or part-time basis or a person that holds or performs the
duties of an office or position established by an eligible State on a full-time or part-time basis. An
eligible State is a State that has consented to being an eligible State for the purposes of the section.
An eligible State may include the Australian Capital Territory or the Northern Territory.

Division 5—Monitoring and investigation powers
Section 284A—Monitoring powers

Section 284A triggers Part 2 of the Regulatory Powers Act thereby applying the compliance
monitoring powers in the Regulatory Powers Act to the following provisions in the Act:

o an offence against a provision of Part 4.1;

. a civil penalty provision of Part 4.1;

° an offence against a subsection 284G(9);

. information given in compliance or purported compliance with a provision of Part 4.1 or

subsection 284G(9).

The powers will enable certain inspectors to enter premises (either by consent or under a warrant) for
the purposes of monitoring whether the relevant offence and civil penalty provisions are being
complied with, or whether information given in compliance with relevant provisions is correct.

Unlike investigation powers, the inspector will not be required to have reasonable grounds to suspect
that evidential material is on the premises to be issued a monitoring warrant. As a result, monitoring
powers are less coercive than investigation powers. They may also be exercised by a more limited
range of inspectors and cannot be used in relation to residential premises.

For the purposes of applying Part 2 of the Regulatory Powers Act to subsections 284A(1) and (2):

o an authorised applicant is an inspector but not a member of the police force of a State or
Territory;

o an issuing officer is a Judge of the Federal Court, a Judge of the Federal Circuit Court or a
magistrate;

o the relevant chief executive is the Chair of ACMA or a person to whom they delegate their
powers and functions as mentioned in subsection 284A(6);

. the relevant courts are the Federal Court and the Federal Circuit Court; and

. a premises is taken to include a vessel, an aircraft or a space object.

An authorised person may be assisted by other persons in exercising powers, or performing functions
or duties, under Part 2 of the Regulatory Powers Act in relation to subsections 284A(1) and (2).
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In executing a monitoring warrant, an authorised person and a person assisting the authorised person
may use such force against things as is necessary and reasonable in the circumstances. This is justified
by the potential for harm to health and safety and the operation of services that rely on spectrum to
provide critical services.

Section 284B—Investigation powers—general

Section 284B triggers Part 3 of the Regulatory Powers Act. This applies the framework of investigation
powers to offence and civil penalty provisions of the Act. These powers will enable inspectors to enter
premises (either by consent or under a warrant) for the purposes of gathering material that relates to
the contravention of those offence or civil penalty provisions. An inspector must have reasonable
grounds to suspect that evidential material is on the premises to be issued an investigation warrant.

An offence against the Act has the extended meaning set out in Section 11.

For the purposes of applying Part 3 of the Regulatory Powers Act to relevant provisions in the Act:

. an inspector is an authorised applicant in relation to evidential material that relates to a
provision mentioned in subsection 284B(1);

. an inspector is an authorised person in relation to evidential material that relates to a provision
mentioned in subsection 284B(1);

. an issuing officer is a Judge of the Federal Court, a Judge of the Federal Circuit Court or a
magistrate;

. the relevant chief executive is the Chair of ACMA or a person to whom they delegate their

powers and functions as mentioned in subsection 284B(6);
° the relevant courts are the Federal Court and the Federal Circuit Court; and
. a premises is taken to include a vessel, an aircraft or a space object.

An authorised person may be assisted by other persons in exercising powers, or performing functions
or duties, under Part 2 of the Regulatory Powers Act in relation to the subsections 284G(1) and (2).

In executing an investigation warrant an authorised person and a person assisting the authorised
person may use such force against things as is necessary and reasonable in the circumstances. This is
justified by the potential for harm to health and safety and the operation of services that rely on
spectrum to provide critical services.

Part 3 of the Regulatory Powers Act, as it applies in relation to a provision mentioned in subsection
284B(1), has effect as if a reference in section 68 of that Act to the disposal of a thing included a
reference to the disposal of a thing by way of destruction.

Section 284C—Identity card

Subsection 284C(1) provides that, for the purposes of subsection 284B(1), an authorised person who is
a member of the Australian Federal Police or an eligible State police force may provide written
evidence of the fact that they are a member of the relevant force instead of providing an identity card
as required by paragraphs 55(6)(b) and 56(1)(b) of the Regulatory Powers Act.

Under subsection 284C(2), section 76 of the Regulatory Powers Act (relating to identity cards), so far
as it applies in relation to a provision mentioned in subsection 284B(1) of the Act, does not apply to
an authorised person who is a member of the AFP or an eligible State police force.
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Section 284D—Retention of thing seized etc.

This section modifies the operation of provisions of the Regulatory Powers Act, as it applies in relation
to a provision covered by subsection 284B(1), to allow for the retention of a thing seized that may
have been used or otherwise involved in an offence or contravention of the Act or the Regulatory
Powers Act to be retained for the duration of proceedings, regardless of whether the thing seized is
used as evidence for those proceedings if proceedings are instituted within 60 days of the seizure.

These provisions ensure that a thing seized need not be returned prior to possible forfeiture of the
thing under section 284J. Early return pending the finalisation of proceedings which may lead to the
court making a forfeiture order may raise the risk of continued contraventions which may, for
example, cause interference resulting in a danger to the safety of human life or significant loss or
damage.

The section provides that ACMA may, by written instrument, authorise a thing seized under the
Regulatory Powers Act, as it applies to subsection 284B(1), to be released to the owner or to the
person from whom it was seized, either unconditionally or on conditions determined by ACMA. These
conditions may include giving security for payment of the thing’s value if it is forfeited under section
284).

Section 284E—Securing evidential material

Subsection 284E(1) provides that if an authorised person enters premises with the consent of the
occupier, and, during the exercise of their investigation powers, the authorised person finds a thing
that they have reasonable grounds to believe is evidential material, the thing may be secured for a
period of up to 24 hours by locking it up, placing guard or any other measures.

Under subsection 284E(2) the authorised person may apply to an issuing officer for an extension of
the 24-hour period if the authorised person believes, on reasonable grounds, that the thing needs to
be secured for longer than that period of time. However, subsection 284E(3) provides that the
authorised person must first inform the occupier of the premises (or another person who represents
the occupier) of their intention to apply for an extension under subsection 284E(2). The occupier is
entitled to be heard in relation to that application.

For the purposes of this section, an authorised person, an issuing officer and evidential material have
the same meaning as in Part 3 of the Regulatory Powers Act, as it applies in relation to a provision
mentioned in subsection 284B(1) of the Act.

Subsection 284E(4) provides that the 24-hour period may be extended more than once.

Section 74 of the Regulatory Powers Act, as it applies in relation to a provision mentioned in
subsection 284B(1), has effect as if a reference in that section to subsection 51(5) of that Act included
a reference to subsection 284E(2).

Section 284F—Directions to licensees—managing interference with radiocommunications

Section 284F allows an inspector to give a written direction to the holder of an apparatus licence or a
spectrum licence aimed at avoiding or reducing interference with radiocommunications, regarding the
installation, maintenance or operation of a radiocommunications device operated under the licence.

A direction can also apply to all persons, specified persons or specified classes of persons authorised
to operate radiocommunications devices under the licence.
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If the holder of a spectrum or apparatus licence, or one of the people they have authorised, fails to
comply with a direction, they are subject to a 30 penalty unit civil penalty under this section.

Section 284G—Power of inspectors to enter premises and adjust transmitters in emergencies

Subsection 284G(1) allows an inspector who believes on reasonable grounds that a transmitter is
operating in unoccupied premises and the operation of the transmitter is interfering with
radiocommunications that are essential to the safety of human life and that the circumstances are of
such seriousness and urgency as to require and justify entry, to enter the premises and take the action
they consider necessary to cause the transmitter to cease operating or to operate in a way that no
longer gives rise to the consequences.

In exercising the power conferred by subsection 284G(1), an inspector must try minimise disruption to
the transmitter.

Subsection 284G(3) provides a similar power to subsection 284G(1), where the transmitter is causing
substantial loss or damage.

In exercising the power conferred by subsection 284G(3), an inspector must try to ensure that any
disruption caused to the performance of the transmitter is no greater than is necessary to prevent the
consequence set out in the subsection.

An inspector exercising a power under this section must, as soon as practicable, take all reasonable
steps to notify the owner of the transmitter that the action has been taken.

Section 284H—Powers of inspectors to require operation of transmitters

Under this section, an inspector who has reasonable grounds to believe that a transmitter has been, is

being, or may be, operated so as to cause interference to radiocommunications, may, for the purposes
of investigating the interference or risk of interference, direct a person to operate the transmitter. The

inspector must not direct a person to operate the transmitter if the operation is likely to endanger the
safety of a person or cause damage to property.

A person that operates a transmitter at the direction of an inspector does not commit an offence or
contravene a civil penalty provision of the Act. Subsection 284H(3) uses the extended meaning of
“offence against this Act” which is outlined in section 11.

Subsection 284H(4) makes it an offence to disobey a direction given by an inspector without a
reasonable excuse as set out in @123.

Section 284J—General powers of inspectors

Section 284 provides for the general powers of inspectors in specified circumstances.

If an inspector suspects that a person has done an act which requires a licence, an authorisation in
relation to a licence, a certificate of proficiency, or a permit under the equipment rules, the inspector
may by written notice, require the person to produce the licence, authorisation, certificate or permit,
or evidence of its existence and contents. The person must do this within a specified period of at least
14 days and in the manner specified by the written notice.

If an inspector suspects that the holder of a licence has given an authorisation in relation to the
licence (to authorise third parties to operate radiocommunications devices under the licence), the
inspector may, by written notice, require the holder to produce a record of the authorisation within a
specified period of at least 14 days and in the manner specified in the written notice.
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If an inspector suspects that a person is required by the equipment rules to retain a record, the
inspector may, by written notice, require a person to produce the record within a specified period of
at least 14 days and in the manner as specified in the notice.

Non-compliance with a written notice is made an offence and subject to a penalty of 30 penalty units.
A person does not contravene the requirement if they have a reasonable excuse.

Section 284K—Self incrimination

Section 284K abrogates the privilege against self-incrimination and exposure to a penalty by
providing that an individual is not excused from giving information or producing a document under
section 284J on the grounds that the information or document might tend to incriminate the
individual or expose the individual to a penalty. However, the section includes constraints on the
permitted use of documents obtained under section 284J. These constraints provide broad
protections against criminal or civil proceedings for individuals who have provided self-incriminating
information or documents, subject to the narrow exceptions outlined below. The common law
privilege against self-incrimination only extends to natural persons, not to bodies corporate.

In the case of an individual, the document produced, or producing the document, or any information,
document or thing obtained as a direct or indirect consequence of producing the document, is not
admissible in evidence against the individual:

. in civil proceedings for the recovery of a penalty; or

. in criminal proceedings, except proceedings for an offence against section 137.1 or 137.2 of the
Criminal Code (providing false or misleading information or documents) that relates to section
284)—i.e. an offence against either of those sections relating to compliance with the
requirement to produce information or documents.

It is appropriate to abrogate the privilege against self-incrimination in these circumstances on the
basis that relevant information may not otherwise be available to enforce the regime, and that the
public benefit of effective enforcement mechanisms decisively outweighs the potential harm to the
individuals concerned.

While disclosures cannot be used against the individual making the disclosure in any criminal
proceedings or in any proceedings for contravention of a civil penalty, these disclosures can be taken
into account for the purposes of a decision about whether to, for example, revoke a licence or any
review of such a decision, or to take any other regulatory action in relation to a licence etc.

Division 6—Court ordered forfeiture
284L Court may order forfeiture

Where a court has convicted a person of an offence against the Act, or makes a civil penalty order for
a civil penalty provision in the Act, the court may further order the forfeiture to the Commonwealth of
the thing used in contravening the Act.

Section 284L uses the extended meaning of “offence against this Act” which is outlined in section 11.

Subsection 284L(3) allows ACMA to apply to the Federal Court or the Federal Circuit Court for a thing
to be forfeited to the Commonwealth without the need for the court to make a civil penalty order
against a person. The court must be satisfied that the thing to which the application relates was used
or otherwise involved in a contravention of a civil penalty provision in the Act. This additional power of
the court will, for example, allow ACMA to apply for the forfeiture of potentially dangerous or harmful
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equipment in circumstances where the regulator does not consider it necessary to pursue a civil
penalty order from the court. Forfeiture alone, in some circumstances, can serve as a sufficient
regulatory deterrent towards the person who has allegedly contravened the Act whilst reducing the
risk of further breaches of the legislation or interference to radiocommunications.

Section 284M—Forfeited goods may be sold, destroyed or otherwise disposed of

Section 284M provides that a thing forfeited under section 284L may be sold, destroyed or otherwise
disposed of as directed by ACMA. Once an item is declared forfeit to the Commonwealth, it becomes
the property of the Commonwealth. Before the thing is sold, destroyed or disposed of, the thing must
be kept in such custody as ACMA directs.

Division 7—Public warning notices
Section 284N—Public warning notices

Section 284N provides that ACMA may publish a written notice containing a warning about particular
conduct engaged in by a person if ACMA reasonably suspects that the conduct is in contravention of
the provisions set out in paragraph 284N(1)(a) and ACMA is satisfied that one or more persons have
suffered, or are likely to suffer, detriment as a result of the conduct and that it is satisfied that it is in
the public interest to issue the notice. Public warning notices are also intended to provide a deterrent
against breaches of the compliance provisions of the Act.

Division 8—Miscellaneous
Section 284P—Act not to affect performance of duties by inspectors

Section 284P provides that nothing in Chapter 3 or Part 4.1 or 4.2 prohibits the doing of any act or
thing by an inspector in the performance of the inspector’s duties under this Act or Part 3 of the
Regulatory Powers Act.

Section—284Q—Inspectors not authorised to enter or search certain land or premises etc. used for
defence purposes

Section 284Q restricts inspectors from entering or searching defence land, premises, vehicles and
vessels etc. Only land or premises specified in the legislative rules are subject to the section. The
Minister may specify land or premises directly, or by specifying a class of land or premises in
accordance with subsection 13(3) of the Legislation Act 2003.

The section applies to any vessel, aircraft, space object or vehicle in the possession or control of the
Defence Force, or a part of the Defence Force.

Where the section applies, the inspector must not enter or search the place unless permission to enter
and search the land, premises or thing is given by the person who, at the time of the entrance or
search, is in charge of the premises, land or thing. However, if it is not reasonably practicable to obtain
the permission, entrance and search may still be done whilst under the supervision of a member of
the Defence Force or a Defence Department employee, in either case, being a member or employee
that is authorised to have access to the premises, land, vehicle etc. being searched.
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Item 32—Paragraph 285(w)—Decisions that may be subject to reconsideration by
ACMA

Section 285 sets out the decisions of ACMA that may be subject to reconsideration by ACMA. This
item adds a decision under subsection @268(2) to give a remedial direction as one of the decisions
set out under section 285.

Item 33—Part 5.8—Enforceable undertakings

Due to the adoption of the enforceable undertakings framework from the Regulatory Powers Act by
other provisions within this Schedule, this item repeals Part 5.8 of the Act.

Item 34—Paragraphs 314(2)(d) to (f)—Regulations

Section 314 authorises the making of regulations. The power to make regulations in relation to
payment as an alternative to prosecution, prescribing the forms of warrants for the purposes of
section 269 and the imposition of functions, duties and powers on inspection as set out in paragraphs
314(2)(d) to (f) is repealed, due to the adoption of the framework from the Regulatory Power Act for
monitoring, investigation and infringement notices.

Item 35—Section 315—Penalties payable instead of prosecution
With the adoption of the framework from the Regulatory Powers Act for civil penalties, the existing
provisions dealing with civil penalties under the Act are repealed.

Part 2—Consequential amendments

Australian Communications and Media Authority Act 2005
Item 67—Section 67A—Liability for damages—public warning notices

Section 67A provides that the Commonwealth, ACMA and ACMA officials are not liable to an action or
other proceeding for damages for, or in relation to, an act or matter done in good faith in the exercise,
or purported exercise, of ACMA’s power under section 284N.

Telecommunications (Interception and Access) Act 1979
Item 37—Paragraph 6(2H)(a)

Section 6 of the Telecommunications (Interception and Access) Act 1979 deals with interception of a
communication. The amendment replaces the reference to “section 267" in paragraph 6(2H)(a) with a
reference to “section 284" in the Act.

Item 38—Paragraph 6(2J) and paragraph 6(2K)

Paragraph 6(2J) provides that where an inspector who is lawfully engaged under section 284 of the
Act in exercising powers under Part 2 of the Regulatory Powers Act, as it applies to subsection 284A(1)
or subsection 284A(2) of the Act, incidentally listens to or records a communication passing over a
telecommunications system, the act of listening or recording does not, for the purposes of the
Telecommunications (Interception and Access) Act 1979, constitute an interception of the
communication.
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Paragraph 6(2K) provides that where an inspector who is lawfully engaged under section 284 of the
Act in exercising powers under Part 3 of the Regulatory Powers Act, as it applies to subsection 284B(1)
of the Act, incidentally listens to or records a communication passing over a telecommunications
system, the listening or recording does not, for the purposes of Telecommunications (Interception and
Access) Act 1979, constitute an interception of the communication.

Part 3—Amendments contingent on the commencement of the Federal
Circuit and Family Court of Australia Act 2020

Radiocommunications Act 1992
Items 40 and 41

Subject to the commencement of the Federal Circuit and Family Court of Australia Act 2020,
paragraphs @269(3)(b), @271(3)(b), @272(3)(b), @284A(5)(b) and (10)(b) and @284B(4)(b) and (9)(b)
are amended by omitting “Federal Circuit Court of Australia” and substituting “Federal Circuit and
Family Court of Australia”. Subject to the same contingency, subsection @284L(3) is amended by
omitting “Federal Circuit Court of Australia” and substituting “Federal Circuit and Family Court of
Australia”.

Part 4—Transitional provisions

Division 1—General
Item 41—Transitional—enforcement

Part 5.5 of the Act (as amended), so far as it relates to an offence or alleged offence, does not apply to
an offence committed, or allegedly committed, before the commencement of this item.

Divisions 1, 2, 3, 5 and 6 of Part 5.5, paragraph 314(2)(e) and regulations made for the purposes of the
paragraph continue to apply, in relation to an offence committed, or allegedly committed, before the
commencement of the provision repealing those provisions.

Item 42—Transitional—appointment of a Commonwealth officer to be an inspector

An instrument made under paragraph 267(1)(a) relating to the appointment of a Commonwealth
officer as an inspector prior to the paragraph being repealed continues to have effect as if it had been
made under paragraph 284(1)(a) and is taken to satisfy any other requirement of the Act.

Item 43—Transitional—appointment of officers included in a class of Commonwealth officers to be
inspectors

An instrument made under paragraph 267(1)(b) relating to the appointment of a class of
Commonwealth officers as inspectors prior to the repeal of the paragraph continues to have effect as
if it had been made under paragraph 284(1)(b) and is taken to satisfy any other requirement of the
Act.

Item 44—Transitional—appointment of a State officer to be an inspector

An instrument made under paragraph 267(1)(a) relating to a State officer being appointed as an
inspector prior to the repeal of the paragraph continues to have effect as if it had been made under
paragraph 284(1)(c) and is taken to satisfy any other requirement of the Act.
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Item 45—Transitional—appointment of officers included in a class of State officers to be inspectors

An instrument made under paragraph 267(1)(b) relating to the appointment of a class of State officers
as inspectors prior to the repeal of the paragraph continues to have effect as if it had been made
under paragraph 284(1)(d) and is taken to satisfy any other requirement of the Act.

Item 46—Transitional—identity card (monitoring powers)

An identity card issued to an inspector not being a police officer under subsection 268(1) continues to
have effect as if it was made under subsection 35(1) of the Regulatory Powers Act and is taken to
satisfy any requirements of the Act.

Item 47—Transitional—identity card (investigation powers)

An identity card issued to an inspector not being a police officer under subsection 268(1) continues to
have effect as if it was made under subsection 76(1) of the Regulatory Powers Act and is taken to
satisfy any requirements of the Act.

Division 2—Infringement notices
Item 48—Transitional—infringement notices

Despite the repeal of paragraph 11(2)(b), the paragraph continues to apply in relation to a payment
made in relation to an offence allegedly committed before the commencement of this item, as if that
paragraph had not been repealed.

Despite the repeal of section 315 and paragraph 314(2)(d) of the Act, that section, paragraph and
regulations made for the purposes of the paragraph continue to apply, in relation to an offence
allegedly committed before the repeal of the provisions and regulations.

Division 3—Enforceable undertakings
Item 49—Transitional—enforceable undertakings

An enforceable undertaking given by a person under section 298C before the repeal of the section
continues to have effect as if it had been given under Part 6 of the Regulatory Powers Act and
accepted by ACMA under that Part.
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Schedule 7—Information-gathering powers

Schedule 7 of the Bill inserts Part 5.5A into the Act to confer on ACMA certain information-gathering
powers, under which it may require a person to provide information, or produce a document, that
relates to the supply or operation of radiocommunications devices and compliance or non-
compliance with the conditions of licences. These information gathering powers also enable ACMA to
seek information from a person that operates a radiocommunications device under a current licence
or a licence that may be issued in the future, to assist ACMA in its spectrum management functions
associated with planning the future use of the spectrum.

Part —Amendment of the Radiocommunications Act 1992Item 1—Part
5.5A—Information-gathering powers

Section 284R—Simplified Outline of this Part

Section 284R provides an outline of the powers contained in Schedule 7. This Part is focussed on
providing ACMA with powers to require a person to give ACMA information or to produce to ACMA a
document, so long as that document relates to the supply of radiocommunications devices, the
operation of radiocommunications devices, the unlawful possession of radiocommunications devices,
or the compliance or non-compliance with conditions of an apparatus licence or spectrum licence.

Section 284S—ACMA may obtain information or documents

Section 284S empowers ACMA to require a person to provide information or documents where ACMA
believes on reasonable grounds that the person has such information or documents relating to:

. the supply (or offer to supply) of radiocommunications devices, where that information or
document is relevant to the operation of the Bill, the 1992 Act or the equipment rules, including
any interference with radiocommunications;

. the supply (or offer to supply) of radiocommunications transmitters, where that information or
document is relevant to the operation of the Bill or the 1992 Act in so far as they relate to radio
emissions that would be likely to adversely affect the health or safety of individuals and
resulting from a reasonably foreseeable use (including a misuse) of those transmitters;

. the supply (or offer to supply) of radiocommunications transmitters where that information or
document is relevant to the operation of the equipment rules, in so far as they are directed
towards protecting the health and safety of individuals from any adverse effect likely to be
attributable to radio emissions resulting from a reasonably foreseeable use or misuse of those
transmitters;

. the operation or potential future operation of one or more radiocommunications devices under
an apparatus licence, class licence or a spectrum licence;
. compliance or non-compliance with one or more conditions of a current or future apparatus

licence, class licence or a spectrum licence;

. the operation or possession, or possible future operation or possession of radiocommunications
devices, where that operation or possession is not authorised under an apparatus licence, class
licence or a spectrum licence.

ACMA may, by written notice, require the person to provide the information in the manner and form
determined most appropriate by ACMA. This includes copies of any such documents as requested by
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ACMA. ACMA may also specify in the written notice the period of time in which the person must
produce the information or documents to ACMA.

Paragraphs 284S(1)(d)-(g) are intended to enable ACMA to require licensees to provide information
about how licences are used. For example, ACMA would be able to seek information about how
intensively the spectrum is used, what it is used for, whether it is ‘in use’. This is relevant to ACMA's
administration of various parts of the Act, which have to do with planning, licensing (including
renewal), interference management and compliance. These paragraphs empower ACMA to seek
information from any licensee about future or potential use of spectrum under a licence, to enable
ACMA to make spectrum planning decisions based on an understanding of planned and emerging
spectrum uses.

ACMA may set a time period of no less than 14 days for a person to provide ACMA with the required
information.

A civil penalty provision requires persons to comply with the requirement, subject to a maximum
penalty of 20 penalty units.

This provision does not limit the powers of ACMA in any other provision that requires a person to
provide information to ACMA, nor the power to make regulations, rules or any other legislative
instrument.

Section 284T—Copying documents—compensation

A person who is required to make copies of documents pursuant to a written notice is entitled to be
paid reasonable compensation if they fulfil the requirement. ACMA is required to make the
compensation payment on behalf of the Commonwealth.

Section 284U—Copies of documents

ACMA may inspect a document or copy of a document that has been provided to ACMA under
subsection 284S(2), and make and retain copies of, or take and retain extracts from that document. If
a person has supplied a copy of a document to ACMA in accordance with paragraph 284S(2)(c), ACMA
may retain possession of that copy.

Section 284V—ACMA may retain documents

Section 284V allows ACMA to retain possession of a document provided to them under subsection
2845(2), for as long as is necessary.

Subsection 284V(2) entitles a person to be supplied a certified true copy of the document being
retained by ACMA.

Under subsection 284V(3), any such copy that is certified as a true copy by ACMA must be received in
a court or tribunal as evidence, as if it were the original.

Subsection 284V(4) provides that until a certified true copy is supplied, ACMA must permit the person
otherwise entitled to possession of the document, or a person authorised by that person, to inspect
and make copies of, or take extracts from, the document. ACMA has discretion to determine an
appropriate time(s) and place(s) for the person to inspect and copy or take extracts from the
document.
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Section 284W—Self-incrimination

Section 284W abrogates the privileges against self-incrimination and exposure to a penalty by
providing that an individual is not excused from giving information or producing a document under
section 284S on the ground that the information or document might tend to incriminate the individual
or expose the individual to a penalty.

However, subsection 284W(2) includes constraints on the permitted use of information and
documents that have been obtained under section 284S (both primary and derivative use). These
constraints provide broad protections against criminal or civil proceedings for individuals who have
provided self-incriminating information or documents. The exemption to this is for criminal
proceedings relating to an offence against section 137.1 of 137.2 of the Criminal Code that relates to
this Part. In part, section 137.1 of the Criminal Code makes it an offence for an individual to give false
or misleading information to a person who is exercising powers under a law of the Commonwealth.
Section 137.2 of the Criminal Code contains a like offence for the provision of false or misleading
documents. In this instance, the information and documents can be used as admissible evidence
against an individual. It is appropriate to abrogate the privilege against self-incrimination in these
circumstances on the basis that relevant information may not otherwise be available to enforce the
regime, and that the public benefit of effective enforcement mechanisms decisively outweighs the
potential harm to the individuals concerned.

Part 2—Transitional provisions

Item 2—Transitional—section 284S of the Radiocommunications Act 1992

Section 284S of the Act empowers ACMA to require a person to provide information or documents in
a number of instances, such as a person supplying, or offering to supply, radiocommunications
devices or transmitters.

The transitional provisions stipulate that for the purposes of section 284S5(1), excluding subsection
284S(1)(e), it is immaterial whether the acts mentioned occur or are proposed to occur before, at or
after the commencement of the item.
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Schedule 8—Miiscellaneous

This Schedule includes amendments that apply across the Act, such as ACMA’s powers to grant
exemptions from penalty provisions and ACMA's ability to use computer assisted decision making,
particularly in the renewal of licences.

Part —Amendment of the Radiocommunications Act 1992

Radiocommunications Act 1992
Item 1—Section 5—Definitions

This item inserts additional terms into the section by providing definitions for the terms ‘constitutional
corporation’, ‘engage in conduct’ and ‘legislative rules’. These terms are referenced throughout the
legislation, and these definitions serve to clarify their intent and purpose. These terms clarify that:

. a constitutional corporation is a corporation to which paragraph 51(xx) of the Constitution
applies

. engage in conduct includes both doing an act or omitting to do an act

o legislative rules means the rules that the Minister will have the power to issue under new

subsection 313B, inserted by item 4.

Item 2—Subparagraph 68(2)(b)(i)—Conditions about third party use

This item omits the term ‘if applicable’ from this s, to clarify that registration requirements under Part
3.5 for operation of radiocommunications devices under the licence are always applicable and relevant
considerations for third party use of licences.

Item 3—Subsection 69A(2)—Conditions about residency etc.

Subsection 69A(2) requires spectrum licences to stipulate that when an authorised person derives
income from allowing third parties to operate radiocommunications under the license, either the
authorised person must be an Australian resident or the income must be attributable to a permanent
establishment in Australia used by the authorised person to conduct business. This item omits the
current phrasing related to an authorised person and provides an alternative statement which clarifies
the requirements on an authorised person, and corrects the legislative reference. This subsection no
longer refers to allowing third parties to operate radiocommunications devices under the licence, as
radiocommunications devices are only permitted to be operated by a licensee or an authorised person
(not a third party allowed to operate a device by an authorised person).

Item 4—Subsection 69A(3)(definition of authorised person)

This item repeals the definition of authorised person in line with the amendments to subsection
69A(2) at item 2.

Item 5—Subsection 214(1)—Contravention of a direction

This item omits the numbering of this subsection, due to subsection 214(2) being repealed and
making numbering unnecessary.
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Item 6—Subsection 214(2)—Contravention of a direction

Subsection 214(2) provides a definition of ‘engage in conduct’ for the purposes of section 214. This
item removes this subsection from the Act, as the definition can now be found in Section 5 as
provided for by item 1.

Item 7—Paragraph 226(b)

Section 226 provides continuity for restrictive orders made during a period of emergency to remain in
force if the period of emergency is extended, with a number of exemptions. This item amends
paragraph 226(b) to remove the reference to section 48 of the Acts Interpretation Act 1907 and
substitutes it with a reference to section 42 of the Legislation Act 2003. This is necessary as section 48
of the Acts Interpretation Act 1907 was repealed in 2003.

Item 8—Before paragraph 285(x)

Section 285 lists the decisions that may be subject to reconsideration by ACMA before AAT review.
This item inserts a new paragraph 285(wb) to include in section 285 decisions of ACMA which are
made under the legislative rules and declared by the legislative rules to be subject to section 285.

Item 9—Section 302—Exemptions

This item provides that section 302 be inserted. This section stipulates that several subsections are
compliance provisions. This section provides that ACMA may grant an exemption from compliance
with these compliance provisions. If ACMA determines that it will make an exemption, it must do so
by a legislative instrument.

The legislative instrument may determine that one or more acts are exempt from a compliance
provisions, one or more specified persons are exempt from the compliance provisions, or a
combination of these two. In all instances, ACMA is able to make the exemptions based on conditions
being met, and these conditions must be complied with. Should ACMA make an exemption, it must be
satisfied that doing so is in the public interest or that the exemption is of a kind specified in the
legislative rules.

In determining the public interest, ACMA will weigh the broader benefits (as well as the individual
benefits accrued to the recipient of an exemption) against any detriments that may flow from an
exemption. ACMA will also consider the intrinsic principle of the compliance provision from which an
act is being exempted. In many situations, such as the supply of prohibited devices, there must be a
strong public interest case for an exemption to be granted. There are a range of circumstances in
which exemptions may be appropriate. These exemptions are designed to help promote innovation
and industry development opportunities within Australia.

Item 10—Section 305A—Computerised decision-making

This item inserts Section 305A, which allows AMCA to use computer programs in the exercise of its
powers and specifies how this system is applied in the legislative framework of the Act. This enables
ACMA to arrange for computer programs under the control of ACMA to make decisions, exercise any
powers, or do anything related to the making of a decision or complying with obligations. Should
ACMA utilise a computer program for this purpose, it is determined to have made a decision or taken
action for the purposes of the Act. This decision is able to be reviewed by ACMA at any time.
Conversely, a decision made by a computer program may override an earlier decision if ACMA is
satisfied that the initial decision is incorrect. Formalising this computerised process modernises the
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Act and ensures that it remains fit-for-purpose as technology presents increasing opportunity to
streamline services, particularly routine administrative decisions such as the renewal of most
apparatus licences.

Item 11—Section 308 A—Compensation for acquisition of property

This item inserts section 308A, which is focussed on the matter of compensation for the acquisition of
property that may occur. Under this item, if the operation of the Act, or a legislative instrument under
the Act, would result in an acquisition of property (within the meaning of paragraph 51(xxxi) of the
Constitution) from a person otherwise than on just terms (within the meaning of that paragraph), the
Commonwealth is liable to pay a reasonable amount of compensation to the person. The amount of
compensation is to be determined by the Commonwealth and the person. If an agreement is not able
to be found, then the person may proceed to the Federal Court or the Supreme Court of a State or
Territory, and the court will determine the amount of compensation owed.

Item 12—313B—Legislative Rules

This item inserts Section 313B, which defines the term legislative rules and outlines their use and
implementation for the purposes of the Act. This section stipulates that while the legislative rules are
able to be made by the Minister as necessary for them to perform their functions, there are limitations
on what legislative rules can be applied to. This includes imposition of taxes, powers of arrest or entry,
and direct amendments to the text of the Act.

The amendments contained in the items of this Bill contain a number of references to the legislative
rules, including requirements for the publication of recall notices, authorisations for accredited
persons to charge fees, or circumstances in which ACMA is authorised to consider granting an
exemption from compliance provisions of the Act.

Section 313B(3) provides that the legislative rules may make provision in relation to a matter by
conferring a power to make a decision of an administrative character on ACMA.

Section 313B(4) provides that the legislative rules may make provision in relation to a matter by
conferring a power to make a decision of an administrative character on a person who holds a
specified kind of accreditation.

Section 313B(5) provides that the legislative rules may authorise a person who holds a specified kind
of accreditation to charge fees in relation to the exercise by the person of a power conferred by the
legislative rules. A fee must not be such as to amount to taxation.

Section 313B(6) provides that the legislative rules that are inconsistent with the regulations have no
effect to the extent of the inconsistency, but legislative rules are taken to be consistent with the
regulations to the extent that the rules are capable of operating concurrently with the regulations.

Part 2—Transitional provisions

Item 13 Transitional—spectrum licence condition about third party use

Item 2 repeals the words ‘if applicable’ from a condition to be included in spectrum licences about
notifying persons authorised to operate radiocommunications devices under the licence of their
obligations under this Act. Where a spectrum licence is in place at the commencement time, this item
deems that all such licences have effect as if the words if applicable’ are removed from this condition.
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Item 14 Transitional—spectrum licence condition and residency etc.

ltem 3 amends subsection 69A(2) so that it no longer refers to authorised persons allowing third
parties to operate radiocommunications devices under a licence. This item deems that all spectrum
licences in place at the commencement time are deemed to have effect as if the condition in them
incorporates the new wording of section 69A(2).

Item 15—Constitutional safety net—acquisition of property

This item provides the same constitutional safety net as item 11, but in relation to the operation of the
Radiocommunications Legislation Amendment (Reform and Modernisation) Act, whereas item 11
inserts section 308A to provide that safety net for the Act.
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Schedule 9—Datacasting

Schedule 9 of the Bill repeals the datacasting transmitter licence framework. This licencing framework
has not been used to date.

Part —Amendment of the Radiocommunications Act 1992

Item 1—Section 5—Definitions

Item 1 repeals a number of definitions related to the datacasting transmitter licence framework
(channel A datacasting transmitter licence, channel B datacasting transmitter licence, community
television broadcasting service, datacasting transmitter licence, and domestic digital television
receiver). All references to these terms elsewhere in the Act are repealed or omitted by other items in
Schedule 9, so it is appropriate to repeal them.

Items 2—6—Part 3.3

Items 2 through to 6 remove references to divisions, sections and terms in the Act that have been
repealed by other items in Schedule 9. These items also repeal sections 98A, 98B and 102B, all of
which relate to the datacasting transmitter licence type, including channel A datacasting transmitter
licences and channel B datacasting transmitter licences.

Items 7—39—Datacasting transmitter licences

Items 7 through to 39 of Schedule 9 to the Bill make necessary changes to the Act in order to repeal
the datacasting transmitter licence framework. These include repealing those parts of the Act that deal
with datacasting transmitter licences, removing references to provisions in the Act that have been
repealed by other items in Schedule 9 and making relevant editorial changes.

Item 15 removes a reference to Section 293 of the Act, which has previously been repealed, and
replaces this with a reference to Section 60 of the ACMA Act, which permits ACMA to impose charges
for the services that it provides.

Item 40—Division 2 of Part 5.6

Item 40 repeals Division 2 of Part 5.6 of the Act. All the sections, subsections and paragraphs listed in
this division, as well as the decisions they relate to, have been repealed by other items in Schedule 9.
As such, it is appropriate to repeal this division.

Part 2—Other amendments

Australian Communications and Media Authority Act 2005
Item 41—Subparagraph 9(h)(i)

Section 9 of the ACMA Act specifies the spectrum management functions of ACMA. Subparagraph
9(h)(i) makes it so that these spectrum management functions include functions conferred by the Act,
other than functions specified in paragraph 10(1)(p) of the ACMA Act.

[tem 41 removes from Subparagraph 9(h)(i) the mention to provisions of the Act covered by
Paragraph 10(1)(p) of the ACMA Act. The provisions covered by Paragraph 10(1)(p) are the functions
conferred on ACMA that relate to datacasting transmitter licences. Paragraph 10(1)(p) of the ACMA
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Act is repealed by Item 42 in Schedule 9, so it is appropriate to omit this mention in Subparagraph

9(h)(i).
Item 42—Paragraph 10(1)(p)

Section 10 of the ACMA Act specifies the broadcasting, content and datacasting functions of ACMA.
Item 42 repeals Paragraph 10(1)(p) of the ACMA Act, which refers to ACMA's functions related to
datacasting transmitter licences under the Act. The provisions referred to in Paragraph 10(1)(p) have
been repealed by other items in Schedule 9, so it is appropriate to repeal this paragraph.

Broadcasting Services Act 1992
Items 43—49—Sections 6 and 7—Interpretation

Sections 6 and 7 of the Broadcasting Services Act deal with interpretation. Section 6 provides
definitions of terms used within the Broadcasting Services Act.

ltems 43 through to 49 of Schedule 9 to the Bill repeal or replace definitions, parts of definitions and
notes that relate to the datacasting transmitter licence framework and other repealed parts of the
Broadcasting Services Act.

Items 50—62—Part 5—Control of datacasting transmitter licences

Part 5 of the Broadcasting Services Act deals with control of commercial broadcasting licences and
datacasting transmitter licences. This Part imposes limits and controls that aim to prevent undue
media concentration.

Items 50, 52 and 54 of Schedule 9 of this Bill relate to consequential changes required by the repeal of
Subdivision B of Division 2 of Part 5 and Subdivision B of Division 3 of Part 5 of the Broadcasting
Services Act, as well as to remove mentions of datacasting transmitter licences.

Item 51 of Schedule 9 of this Bill repeals Section 51A of the Broadcasting Services Act, which relates to
certain channel B datacasting transmitter licences. As this licence type is being repealed, this section is
no longer relevant and it is appropriate to repeal it.

Item 53 and Item 55 of Schedule 9 of this Bill repeal subdivisions that place restrictions on licensees
that hold a datacasting transmitter licence. As this licence type is being repealed, these subdivisions
are no longer relevant and it is appropriate to repeal them.

Items 56 through to 62 of Schedule 9 of this Bill also remove mentions of datacasting transmitter
licences throughout Part 5 of the Broadcasting Services Act.

Item 63—Subsection 130A(7) (note 6)

Item 63 of Schedule 9 of this Bill repeals a note in the Broadcasting Services Act that makes reference
to datacasting transmitter licences and Section 109A of the Act. As Section 109A of the Act is repealed
by Item 16 of Schedule 9 of this Bill, it is appropriate to repeal the note.

Item 64—Paragraph 130F(1)(h)

Item 64 of Schedule 9 of this Bill removes a paragraph in the Broadcasting Services Act related to
operating a transmitter under a datacasting transmitter licence.

87.

Explanatory notes to the Radiocommunications Legislation Amendment (Reform and Modernisation) Bill
infrastructure.gov.au | communications.gov.au | arts.gov.au



http://www.infrastructure.gov.au/
http://www.communications.gov.au/
http://www.arts.gov.au/

June 2020 Schedule 9—Datacasting

Item 65—Subsection 212(2B)

Item 65 of Schedule 9 of this Bill removes a subsection in the Broadcasting Services Act related to
breaches of the conditions of a datacasting transmitter licence under the Act. As this licence type is
being repealed, it is appropriate to repeal Subsection 212(2B).

Items 66—73—Schedule 1—Control and ownership

Schedule 1 of the Broadcasting Services Act deals with control and ownership of company interests. It
provides a means of finding out who is in a position to exercise control of a number of different types
of licences, including datacasting transmitter licences.

Items 66, 67, 68 and 71 of Schedule 9 of this Bill remove mentions of datacasting transmitter licences
and datacasting industries, found in Schedule 1 of the Broadcasting Services Act. As the datacasting
licencing framework in the Act is being repealed by other items in Schedule 9 of this Bill, it is
appropriate to remove these mentions.

Item 69 of Schedule 9 of this Bill repeals Paragraph 2(1)(ba) of Schedule 1 of the Broadcasting Services
Act, relating to licensees that hold a datacasting transmitter licence. Item 70 of Schedule 9 of this Bill
repeals Subclause 2(2A) of Schedule 1 of the Broadcasting Services Act, which outlines situations
where the paragraph repealed by Item 69 does not apply. It is therefore appropriate to repeal both
provisions.

Items 72 and 73 repeal paragraphs that apply only to datacasting transmitter licences or licensees.

Items 74—94—Schedule 4—Broadcasting

Schedule 4 of the Broadcasting Services Act relates to digital television broadcasting and various
requirements imposed on owners and operators of broadcasting transmission towers, including in
relation to datacasters.

ltems 74, 75, 76, and 79 remove references to datacasters and datacaster licences. As Items 77 and 78
repeal the definitions of datacaster and datacasting transmitter licence, it is appropriate to repeal
those other references as well.

Item 83 and Item 88 repeal subclauses related to datacasters.

Items 80, 81, 82, 84, 85, 86, 87, 89, 90, 91, 92, 93 and 94 remove references to subclauses within
Schedule 4 of the Broadcasting Services Act that have been repealed by other items in this Schedule
of the Bill, or make consequential editorial changes.

Items 95—97—Schedule 6—Datacasting services

Schedule 6 of the Broadcasting Services Act sets up a system for regulating the provision of
datacasting services.

Item 95 repeals the definition for nominated datacaster declaration. Nominated datacaster declaration
means a declaration under Clause 45 of Schedule 6 of the Broadcasting Services Act, which is repealed
by Item 96 of this Schedule to the Bill. As such, it is appropriate to repeal the definition.

Item 96 repeals Part 6 and Part 7 of Schedule 6 of the Broadcasting Services Act. Part 6 of Schedule 6
of the Broadcasting Services Act relates to the control of datacasting transmitter licences. Datacasting
transmitter licences are being repealed by other items in this Schedule to the Bill, so it is appropriate
to repeal this part of the Broadcasting Services Act. Part 7 of Schedule 6 of the Broadcasting Services
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Act relates to nominated datacaster declarations. Nominated datacaster declarations are applied for
by licensees of datacasting transmitter licences. As datacasting transmitter licences are being repealed
by other items in this Schedule to the Bill and the definition is repealed by Item 95, it is appropriate to
repeal this part of the Broadcasting Services Act.

Item 97 repeals table items that set out reviewable decisions related to nominated datacaster
declarations. Since these relate to clauses that are repealed by Item 96 of this Schedule of the Bill, it is
appropriate to repeal these table items.

Competition and Consumer Act 2010
Items 98 and 99—Section 155—Power to obtain information, documents and evidence

Section 155 of the Competition and Consumer Act deals with the power to obtain information,
documents and evidence, including on matters that constitute or may constitute a contravention of
the Act.

Items 98 and 99 remove references to Division 4A of Part 3.3 of the Act, which is being repealed by
Item 24 of this Schedule to the Bill. As such, it is appropriate to remove these references.

Item 100—Subsection 155AAA(21) (paragraph (d) of the definition of protected information)

Section 155AAA of the Competition and Consumer Act relates to the protection of certain information
and the disclosure of protected information. Item 100 omits references to Section 118C and Section
118G of the Act. As these two sections are part of Division 4A of Part 3.3 of the Act, they are repealed
by Item 24 of this Schedule of the Bill. As such, it is appropriate for these references to be removed
from the Competition and Consumer Act.

Income Tax Assessment Act 1997
Item 101—Paragraph 40-30(2)(g)

Section 40-30 of the Income Tax Assessment Act outlines what a depreciating asset is. tem 101
repeals a reference within this section to datacasting transmitter licences.

Items 102 and 103—Section 40-70 and Section 40-72—Depreciating assets

Section 40-70 and Section 40-72 of the Income Tax Assessment Act outline the diminishing value
method for working out the decline in value of a depreciating asset. ltem 102 and Item 103 each
repeal a reference within these sections of the Income Tax Assessment Act to a datacasting
transmitter licence.

Item 104—Subsection 40-95(7) (table item 10)

Subsection 40-95(7) of the Income Tax Assessment Act lists the effective life of certain intangible
depreciating assets. Item 104 repeals a table item related to datacasting transmitter licences. As Item
101 of this Schedule to the Bill removed datacasting transmitter licences from the list of depreciating
assets at Section 40-30 of the Income Tax Assessment Act, it is appropriate to repeal this table item.
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Item 105—Subsection 995-1(1) (definition of datacasting transmitter licence)

Division 995 of the Income Tax Assessment Act provides definitions. Item 105 repeals the definition
for datacasting transmitter licence. Within the Income Tax Assessment Act, datacasting transmitter
licence has the meaning given by Section 5 of the Act. This definition within the Act is repealed by
Item 1 of this Schedule to the Bill. As such, it is appropriate to repeal the definition in the Income Tax
Assessment Act as well.

Part 3—Transitional provisions

Item 106—Application—amendments of the Income Tax Assessment Act 1997

Item 106 will save the provisions related to datacasting transmitter licences within the Income Tax
Assessment Act that are repealed by other items in this Schedule to the Bill, for the purposes of
datacasting transmitter licences that were in existence before the amendments came into effect (if

any).
Item 107—Transitional—section 155 of the Competition and Consumer Act 2010

Item 107 saves provisions that would allow the ACCC to seek information, documents and evidence
related to matters that constituted or may have constituted a breach of Division 4A of Part 3.3 of the
Act, before being repealed by Item 24 of this Schedule to the Bill.

Item 108—Transitional—section 155AAA of the Competition and Consumer Act 2010

Item 108 saves provisions related to protected information in the Competition and Consumer Act,
with regard to information that was obtained by the ACCC under Section 118C and Section 118G of
the Act before being repealed by Item 24 of this Schedule of the Bill.
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Schedule 10—Public Inquiries

Part 5.2 of the Act gives ACMA the power to hold a public inquiry about any matter relating to the
management of the radiofrequency spectrum or any other aspect of radio emissions. This part also
outlines the processes to be followed in such a situation and the requirements on ACMA.

This power has not been used to date and Schedule 10 of the Bill contains provisions that would
repeal this unused part of the Act.

Part —Amendment of the Radiocommunications Act 1992
Item 1—Subsection 231(3)

Item 1 of Schedule 10 to the Bill removes mention of Part 5.2 from the Outline of this Chapter at
Section 231 of the Act.

Item 2—Part 5.2

Item 2 of Schedule 10 repeals Part 5.2 of the Act. These provisions, granting ACMA the power to hold
public inquiries into any matter relating to the management of the radiofrequency spectrum or any
other aspect of radio emissions, have not been used to date.

Part 2—Other amendments

Australian Communications and Media Authority Act 2005
Item 3—Section 3 (definition of inquiry)

The definition of inquiry in the ACMA Act currently refers to ACMA’s power to conduct inquiries under
both Part 5.2 of the Act and Part 25 of the Telecommunications Act 1997.

Item 3 of Schedule 10 repeals and substitutes the definition of inquiry in the ACMA Act. As a result of
the repeal of Part 5.2 of the Act by Item 2 of this same Schedule, the reference to Part 5.2 of the Act in
the definition is now redundant and can be repealed.

Item 4—Paragraph 4(2)(b)

Section 4 of the ACMA Act defines when an inquiry ends for the purposes of the ACMA Act.

Item 4 repeals paragraph 4(2)(b) of the ACMA Act. As a result of the repeal of Part 5.2 of the Act by

[tem 2 of this same Schedule, the reference to Section 261D of the Act is now redundant and can be
repealed.
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