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ADDITIONAL INFORMATION 

Key sensitivities 

Freedom of expression 

• To protect freedom of speech, the Bill has a number of statutory tests which requires the 
ACMA to consider whether a code or standard to be made or varied would burden the implied 
freedom of political communication which is an integral part of the Australian Constitution. 

Platforms in scope 

• The ACMA powers will apply to a range of digital platform services. This will include search 
engines and news aggregators, instant messaging services, social media, web-forums, dating 
sites, online peer-to-peer marketplaces, and podcasting services with an interactive feature. 

o Excluded services: the powers will not apply to SMS (text message), MMS 
(Multimedia message system), email, SVODs (subscription video on demand e.g. 
Netflix) and BVODs (broadcast video on demand e.g. ABC iView). 

o Instant messaging services: will be included in scope, with limitations to exclude the 
content of private messages and encryption. In the first instance, it is envisaged that 
the ACMA would use its information and record keeping powers to get insights on the 
extent of the disinformation on these services and the measures from the platforms. 
The codes and standards could require platforms to have measures in place to prevent 
the spread of misinformation such as educative material to protect users from online 
harm. The Digital Industry Group Inc. (DIGI) has resisted ACMA calls for instant 
messaging service to be included in the scope due to user privacy concerns. 

Content exemptions 

• The Bill will exempt certain content which is designed to strike an appropriate balance with 
the freedom of expression and the necessity to take the appropriate action to protect 
Australians from the serious harm of online dis- and misinformation on digital platforms. 

o Electoral matter: all electoral matter including authorised electoral communications 
such as political ads will be within scope of the information gathering and record 
keeping powers. This will provide insights on the extent of dis- and misinformation 
from this content and the responsiveness of platforms to take action, particularly 
during an election or referendum. Authorised election communications will be exempt 
from the code and standard making powers given potential federal truth in political 
advertising laws similar to SA and the ACT. All other (non-authorised) electoral 
matter will be within scope of the code and standard making powers if the content is 
disinformation. This could include foreign state actors, bots and AI which have an 
intent to deceive. It will be important to consult with the States and Territories. 

o Professional news content: the ACMA powers will not apply to professional news 
content. Professional news content, which is defined as 'news content' produced by a 
'news source' who is subject to certain rules and has editorial independence from the 
subjects of the news source's news coverage, will be exempt from the powers. This 
draws from the approach in the News Media Bargaining Code. However, this may 
result in news content from overseas state-owned news outlets such as RT and Global 
Times falling within scope of the powers given their lack of independence. 
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Enforcement mechanisms and civil penalties 

• The ACMA will have a range of enforcement mechanisms such as infringement notices, 
formal warnings, enforceable undertakings, injunctions, remedial directions and civil 
penalties. 

• For serious contraventions of registered code or standard provisions, or the failure to comply 
with remedial directions, digital platforms would face civil penalties broadly in line with 
amounts in the European Union (EU) Digital Services Act, which has fines up to 6% of 
global company turnover. 

Registered code - civil penalties Industry standard - civil penalties 
Maximum of 10,000 penalty units Maximum of 25,000 penalty units 
($2,750,000 in 2023) or 2% of global ($6,875,000 in 2023) or 5% of global 
turnover (whatever is greater) for turnover (whatever is greater) for 
corporations or 2,000 penalty units corporations or 5,000 penalty units 
($550,000 in 2023) for individuals. ($1,375,000 in 2023) for individuals. 

As an illustrative example, the global As an illustrative example, the global 
turnover of Meta's parent company (a 2% turnover of Meta's parent company (a 5% 
penalty based on its 2022 global turnover penalty based on its 2022 global turnover 
ofUS$117 billion = US$2.3 billion). In ofUS$117 billion= US$5.8 billion). In 
comparison, a fine of up to 6% in the EU comparison, a fine of up to 6% in the EU 
equals US$7 billion. equals US$7 billion. 

• However, the EU has a larger population base and the DSA also covers a wider range of 
harmful content than the ACMA powers such as illegal hate speech, child sex abuse material, 
terrorist content, misinformation and disinformation. The EU fines also only apply to Very 
Large Online Platforms (VLOPs). 

• It will be important to consult on the size of the civil penalties as they stand in stark contrast 
to some other civil penalties under Australian law, for example: 

o Broadcasting Services Act 1992: a breach of a remedial direction for breach of a 
licence condition by a commercial television / person who is in a position to exercise 
control of a commercial television licence is up to 20,000 penalty units ($5,500,000 in 
2023). 

o Online Safety Act 2021: the civil penalties for individuals are up to 500 penalty units 
($137,500 in 2023) and up to 2,500 penalty units ($687,500 in 2023) for corporations. 

o Criminal Code Amendment (Sharing of Abhorrent Violent Material) Act 2019: the 
penalty for a corporation that fails to remove content expeditiously is up to 50,000 
penalty units ($13,750,000 in 2023) or 10% of the global annual turnover of the 
company, whichever is greater. The penalty for an individual who fails to remove 
content expeditiously is up to 10,000 penalty units ($2,750,000 in 2023) and 3 years' 
imprisonment. The proposed penalty regime is similar to these arrangements. 

Voluntwy code interaction 

• The voluntary industry code will continue to operate unless the ACMA uses its reserve code 
and standard making powers. The information gathering and record keeping powers will 
apply to signatories and non-signatories of the code. The Bill has some differences with the 
voluntaiy code such as specifying types of harms, it applies to instant messaging services and 
fully excludes professional news content (see Attachment D for a detailed comparison). 
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Structure of the Bill: 

The key elements of the Communications Legislation Amendment (Com batting Disinformation) 
Bill 2023 include: 

Schedule 1: Main Amendments 
o This part of the Bill introduces the main amendment - new Schedule 9 - Digital 

platform services, into the Broadcasting Services Act 1992 (BSA). Proposed new 
Schedule 9 will consist of the following parts: 

■ Part I of Schedule 9 - Introduction: provides the simplified outline of the 
purpose of the Bill, includes definitions of key terms in Schedule 9, such as 
disinformation, misinformation, digital platform services, excluded digital 
services and excluded content. 

■ Part 2 of Schedule 9 - Information: has four divisions which sets the scope of 
the information powers and provides the ACMA with powers that allow it to 
make record keeping and reporting rules, gather information on an as needed 
basis and to publish information obtained from platforms. 

■ Part 3 of Schedule 9 - Misinformation codes and standards: has six divisions 
which sets the scope of the misinformation codes and standards powers, the 
sections of the industry to which the powers apply, matters that may be dealt 
with in a code or standard, limitations of the powers, and details relating to the 
code and standard making powers. The ACMA will be required to maintain a 
register of the codes and standards, and make it available for inspection on the 
internet. 

■ Part 4 of Schedule 9 - Miscellaneous: consists of miscellaneous provisions, 
including provisions which explain the interaction of the Schedule with other 
Commonwealth, State and Territory laws. 

Schedule 2: Consequential amendments and transitional provisions 
o This part of the Bill makes consequential amendments to the Australian 

Communications and Media Authority Act 2005 (the ACMA Act), the BSA, the 
Online Safety Act 2021 and the Telecommunications Act 1997, as well as sets out 
transitional provisions. 

■ It confers several new functions on the ACMA including to enable it to assist 
with indust1y code development, to develop standards, to monitor compliance 
with misinformation codes and standards, advise the Minister about online 
misinformation, and make available to the public information relating to 
misinformation and disinformation on platform services. 

■ It includes changes to the BSA, including to add a new object - to encourage 
digital platform providers to protect the conununity against harm caused, or 
contributed to, by misinformation and disinformation on digital platform 
services. Amendments to the BSA also include outlining the Parliament's 
intention that digital platform services be able to be regulated in order to 
prevent and respond to misinformation and disinformation on the services; 
provisions that enable certain decisions by the ACMA to be merits reviewable; 
and the introduction of new civil penalty provisions. 

• A Guidance Note to the Bill has been prepared by the Department at Attachment B, which 
will be released with the draft legislation to briefly explain and provide guidance on the main 
elements of the Bill. 

• The structure and language of this Bill has been designed so that it can be expanded in future, 
for example to give the ACMA powers to combat scams on digital platforms. 
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