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SUBJECT: Infrastructure Australia Review and Implementation

Talking Points

e On 7 December 2022 the Hon Catherine King MP, Minister for Infrastructure, Transport,
Regional Development and Local Government (Minister) announced the Australian
Government was making changes to strengthen Infrastructure Australia (l1A) in response
to recommendations from the independent review of IA.

0 On 8 December 2022 the Minister released the reviewers’ report and the
Government’s response, and presented key outcomes of the review at the
Boomtown! Property and Infrastructure Summit.

e The Government supports most of the recommendations, including:
0 giving IA a clearer purpose with a legislated mandate

0 replacing IA's 12-member board with three commissioners supported by an
Advisory Board that will include up to three senior Australian Public Service officials

0 refining IA's products, including a smaller, more targeted Infrastructure Priority List
0 facilitating greater collaboration with state and territory infrastructure bodies.

e Some of the agreed changes to IA will require amendments to the Infrastructure
Australia Act 2008 (1A Act).

0 The Infrastructure Australia Amendment (Independent Review) Bill 2023 was
introduced into Parliament on 22 March 2023 to implement elements of the
Government’s response to the Independent Review of IA.

e The remaining changes will be implemented through an updated Statement of
Expectations (SoE) and the Infrastructure Policy Statement that the Minister has
committed to develop.

e On 15 December 2022 the Minister put in place interim arrangements for the |A Board,
making five appointments to take the IA Board to eight members, ensuring there is a
quorum to carry out IA’s core functions while the Government implements the agreed
recommendations from the independent review of IA.

e The Minister made five appointments as part of interim arrangements for the IA Board
for 12 months:

O Ms Gabrielle Trainor AO was appointed as the interim Chair of IA

0 Ms Clare Gardiner-Barnes was appointed as an acting board member
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0 the three state and territory nominees, Mr Mark Balnaves, Mr John Fitzgerald and
Ms Marion Fulker AM, were reappointed as acting board members.

These five appointments take the IA Board’s membership to eight, ensuring there is a
guorum to carry out IA’s core functions as IA transitions to the new governance model.
Four positions on the IA Board remain vacant.

Key Issues

Independent Review of Infrastructure Australia

On 22 July 2022 the Government announced it had appointed Ms Nicole Lockwood and
Mr Mike Mrdak AO to lead an independent review of IA.

O The review examined IA's role as an independent advisor to the Commonwealth on
nationally significant infrastructure priorities, and |A’s capacity to deliver on this
role.

0 The department established a secretariat to support the reviewers.

The reviewers held consultations through August and September 2022, meeting with
over 140 stakeholders (including industry, state and territory government agencies and
infrastructure bodies), and received 59 submissions to the review.

On 5 October 2022 the reviewers submitted their report to the Minister with their
findings and recommendations.

Information relating to the review is available on the department’s website. A summary
of the independent review recommendations and Australian Government response is at
Attachment A.

All costs associated with the review have been absorbed by the department, including
remuneration for the reviewers, departmental ASL for the review secretariat, and travel

and disbursement costs for the reviewers to conduct consultations. $47€
s47C

The reviewers were engaged by the department through a standard Commonwealth
contract, using maximum daily rates from the Remuneration Tribunal’s determination
for part-time office holders. 347€

No further invoices are expected.
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Infrastructure Australia Board Appointments

The Minister issued a media release on 18 December 2022 to announce the five
appointments and noted that these appointments are for a period of up to 12 months,
to enable a transition to the new governance arrangements.

The Minister selected Ms Gabrielle Trainor AO and Ms Clare Gardiner-Barnes from a
short list of potential candidates prepared by the Department of Infrastructure,
Transport, Regional Development, Communication and the Arts.

0 The reappointment of the three state and territory nominees was recommended to
provide continuity on the IA Board during the period of change following the
review. This was discussed with jurisdictions at the Infrastructure and Transport
Ministers' Meetings and Infrastructure and Transport Senior Officials' Committee.

On 4 August 2022 the department received a Freedom of Information (FOI) request from
Senator Matthew Canavan, seeking all documents on or after 22 May 2022 relating to
board appointments and board members of IA. The department released the requested
documents on 4 November 2022. Affected parties with personal information in the FOI
package were consulted prior to the release of the FOI.

On 6 December 2022 documents from the Minister’s office relating to board
appointments and board members for Infrastructure Australia were released in
response to a FOI request issued to the Minister.

The IA Board did not have a quorum from 1 October 2022 to 14 December 2022.

Background

IA was established in 2008 by the IA Act to provide independent advice to all levels of
government on Australia’s future infrastructure needs and related infrastructure
matters.

Under the IA Act, the IA Board comprises 12 members (including the Chair) appointed by
the responsible Minister by written instrument:

O nine are nominated by the Government

O three are nominated by the states and territories

0 eight members constitute a quorum for board meetings.
Consistent with the Cabinet Handbook:

0 the responsible Minister must seek the Prime Minister’s or, at his discretion,
Cabinet’s approval of these significant appointments
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0 aninitial acting appointment for up to three months can be made without seeking
the Prime Minister’s approval, but any further extension requires the formal
approval of the Prime Minister.

e The lA Act requires:

O Board members to have knowledge of, or experience in, a field relevant to IA’s
functions (transport, water, energy, and communications)

0 at least five members, including the Chair, to have relevant private sector
experience

0 atleast one member to have acquired experience in local government.
e The functions of the IA Board are:
O todecide the objectives, strategies and policies to be followed by IA
O to ensure the proper, efficient and effective performance of IA’s functions and
0 any other functions conferred on the Board by the IA Act.

e The Chair may be appointed on a full-time or part-time basis. Other members must be
appointed on a part-time basis. Remuneration for IA Board members is determined by
the Remuneration Tribunal.

e Under the IA Act, the Minister may only terminate the appointment of an IA Board
member or the |A Chair for specific reasons. This includes misbehaviour, mental or
financial incapacity, or sustained absence from duties or meetings. The appointment of
an |A Board member may also be terminated under section 30 of the Public Governance,
Performance and Accountability Act 2013.

e Seven new board members, including a new Chair, were appointed to the IA Board in
November and December 2021 due to expiring positions. Five of these members

resigned in 2022:
S4TF

e |Information about current IA Board members and their terms is at Attachment B.
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Attachments

e Attachment A: Recommendations and Government response to the Independent Review
of Infrastructure Australia

e Attachment B: Infrastructure Australia - Board Members
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suite, and governance arrangements.

4. The Department of Infrastructure, Transport, Regional Development, Communications and
the Arts (Department) has worked with your Office, the Office of Parliamentary Counsel,
legal services and central agencies to prepare the proposed Bill. The Bill provides the
necessary legislative amendments to the IA Act to implement the relevant recommendations
of the Government response to the report.

5. Passage of the legislative amendments to the IA Act should occur in 2023 to give effect to
IA’s revised mandate, its functions and the new governance structure to mitigate uncertainty
for TA.

The Bill provides for Part 1, in relation to the functions and mandate of IA, to commence on

or the day after the Act receives Royal Assent, and Part 2, which relates to governance

arrangements, to commence six months and one day after the Bill receives Royal Assent. This
will provide time for the Department to undertake a merit-based selection process, prior to
you appointing the Commissioners.

8. Your approval is required for the Bill, explanatory memorandum, and second reading speech
to be lodged for introduction into Parliament for introduction in the week beginning 20 March
2023,

9. The implementation of other aspects of the Government response to the report will be

achieved through a new Statement of Expectations to issue to IA.

10.

Financial impacts:
11. Nil in relation to the introduction of legislation.

Legal/Legislative impacts:
12. Legislation to implement the Government’s response to the IA review is required

so sought on specific
clauses of the Bill to ensure that 1t 1s constitutionally supported.
13. There are nil regulatory impacts.

Stakeholder Implications:

e Bill pass, IA’s mandate and product suite will be updated and its governance
arrangements changed, which will impact on the organisation and its staff. The Department
has engaged with IA throughout the process to mitigate any potential negative impacts.

PROTECTED CABINET

Page 18 of 95



SUY 9yl pue suonediunwwod ‘uswdojaaaq [euolbay ‘uodsuel] ‘ainmoaniselul
Jo Juswuedaq ayr Aq Z86T 10V UonewIoU| JO WOopPaald 3yl Japun pases|ay



risss OFFICIAL: Sensitive // Legal Privilegecmena

2022-2023

The Parliament of the
Commonwealth of Australia

HOUSE OF REPRESENTATIVES

Presented and read a first time

Infrastructure Australia Amendment
(Independent Review) Bill 2023

No. , 2023

(Infrastructure, Transport, Regional Development, Communications and the Arts)

A Bill for an Act to amend the Infrastructure
Australia Act 2008, and for related purposes

B23QW132.v55.docx 8/3/2023 2:10 PM
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OPC drafter to complete

1. Does this Bill need a message? (See H of R Practice, sixth ed, | Yes
pp. 423-427, and OGC advice.)

If yes:

e List relevant clauses/items—[clause 11 remuneration of
Commissioners]

e Prepare message advice (see Drafting Direction 4.9)

e Give a copy of the message advice to the Legislation area.

2. Does this Bill need a notice? (See H of R Standing Order 178 | Yes

and Drafting Direction 3.2.)

If no list relevant clauses/items—

3. Is there any constitutional reason why this Bill should not be | Yes

introduced in the Senate?

(See Constitution sections 53 and 55 and Drafting Direction 3.2.)

2 A Bill for an Act to amend the Infrastructure
s Australia Act 2008, and for related purposes

4 The Parliament of Australia enacts:

5 1 Short title

6 This Act is the Infrastructure Australia Amendment (Independent

7 Review) Act 2023.

8 2 Commencement

9 (1) Each provision of this Act specified in column 1 of the table
10 commences, or is taken to have commenced, in accordance with
11 column 2 of the table. Any other statement in column 2 has effect
12 according to its terms.
13

No. ,2023 Infrastructure Australia Amendment (Independent Review) Bill 2023 1
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Commencement information

Column 1 Column 2 Column 3

Provisions Commencement Date/Details

1. Sections 1t0 3  The day this Act receives the Royal Assent.
and anything in

this Act not
elsewhere covered
by this table
2. Schedule 1, The day after this Act receives the Royal
Part 1 Assent.
3. Schedule 1, A single day to be fixed by Proclamation.
Part 2 However, if the provisions do not commence
within the period of 6 months beginning on
the day this Act receives the Royal Assent,
they commence on the day after the end of
that period.
Note: This table relates only to the provisions of this Act as originally
enacted. It will not be amended to deal with any later amendments of
this Act.

(2) Any information in column 3 of the table is not part of this Act.
Information may be inserted in this column, or information in it
may be edited, in any published version of this Act.

3 Schedules

Legislation that is specified in a Schedule to this Act is amended or
repealed as set out in the applicable items in the Schedule
concerned, and any other item in a Schedule to this Act has effect
according to its terms.

2 Infrastructure Australia Amendment (Independent Review) Bill 2023 No. 2023
B23QW132.v55.docx 8/3/2023 2:10 PM
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Amendments Schedule 1
Functions Part 1

1 Schedule 1—Amendments
2 Part 1—Functions

3 Infrastructure Australia Act 2008

4 1 After section 2
5 Insert:

6 2A Object

The object of this Act is to establish Infrastructure Australia as the
Commonwealth Government’s independent adviser on nationally
significant infrastructure investment planning and project

10 prioritisation.

1 2 Section 3 (definition of COAG)

12 Repeal the definition.

13 3 Paragraphs 5(a) to (gb)

14 Repeal the paragraphs, substitute:

15 () to conduct audits in accordance with section 5A;

16 (aa) to conduct or endorse evaluations in accordance with

17 section 5B;

18 (b) to develop lists (to be known as Infrastructure Priority Lists)
19 and plans (to be known as Infrastructure Plans) in accordance
20 with section 5C;

21 (c) the functions mentioned in section 5D (providing advice on
22 infrastructure matters);

23 4 Sections 5A to 5C

24 Repeal the sections, substitute:

25 5A Functions—conducting audits

26 (1) For the purposes of paragraph 5(a), Infrastructure Australia has the

27 function of conducting audits to determine the adequacy, capacity
No. ,2023 Infrastructure Australia Amendment (Independent Review) Bill 2023 3
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Schedule 1 Amendments
Part 1 Functions

and condition of nationally significant infrastructure, taking into
account:

(a) forecast economic and population growth; and
(b) economic, social and environmental sustainability; and
(c) Australia’s greenhouse gas emissions reduction targets.

(2) An audit must be prepared under this section at such intervals as
the Board determines.

(3) In performing this function, Infrastructure Australia may consider
State, Territory or local government reports on the adequacy,
capacity and condition of nationally significant infrastructure.

5B Functions—evaluating infrastructure proposals

National planning and assessment framework

(1) Infrastructure Australia must develop a national planning and
assessment framework to promote national consistency and
coordination in infrastructure evaluations.

(2) The framework is not a legislative instrument.

(3) Infrastructure Australia must give the framework to the Minister
and publish the framework on Infrastructure Australia’s website.

(4) Infrastructure Australia must review the framework at least every 5
years.

(5) In developing and reviewing the framework, Infrastructure
Australia must consult with States and Territories.

Evaluations

(6) For the purposes of paragraph 5(aa), Infrastructure Australia has

the function of evaluating, or endorsing evaluations conducted by
or for States or Territories of, proposals covered by subsection (7)
that are submitted by any of the following:

(a) the Commonwealth;

(b) a Commonwealth entity (within the meaning of the Public

Governance, Performance and Accountability Act 2013);
(c) a Commonwealth company (within the meaning of that Act);

4 Infrastructure Australia Amendment (Independent Review) Bill 2023 No. 2023
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1 (d) a State;
(e) a Territory.

3 (7) For the purposes of subsection (6), this subsection covers proposals
4 for investment in, or enhancements to, the following infrastructure:
5 () nationally significant infrastructure;

6 (b) other infrastructure determined by the Minister.

7 (8) A determination made by the Minister under paragraph (7)(b) is a
8 legislative instrument.

9 (9) As soon as practicable after the end of each quarter, Infrastructure
10 Australia must make available on its website:
11 (a) a summary of each proposal evaluated by Infrastructure
12 Australia during the quarter; and
13 (b) asummary of each proposal for which Infrastructure
14 Australia endorsed an evaluation during the quarter.
15 5C Functions—developing Infrastructure Priority Lists and
16 Infrastructure Plans
17 Infrastructure Priority Lists

18 (1) For the purposes of paragraph 5(b), Infrastructure Australia has the
19 function of developing targeted Infrastructure Priority Lists that:
20 (@) specify priorities for Commonwealth investment in nationally
21 significant infrastructure across Australia; and
22 (b) take into account:
23 (i) audits mentioned in section 5A; and
24 (ii) evaluations conducted or endorsed by Infrastructure
25 Australia in accordance with section 5B; and
26 (iii) consultations with Commonwealth, State and Territory
27 governments; and
28 (iv) any other matters Infrastructure Australia considers
29 relevant.
30 (2) Infrastructure Australia must develop Infrastructure Priority Lists
31 at such intervals as the Board determines. Infrastructure Australia
32 must also develop an Infrastructure Priority List if the Minister
33 requests.

No. ,2023 Infrastructure Australia Amendment (Independent Review) Bill 2023 5
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Part 1 Functions

1 Infrastructure Plans
2 (3) For the purposes of paragraph 5(b), Infrastructure Australia has the
3 function of developing Infrastructure Plans specifying priorities for
4 nationally significant infrastructure across Australia.
5 (4) An Infrastructure Plan:
6 (a) must be developed at the request of the Minister; and
7 (b) may be developed on Infrastructure Australia’s own initiative
8 after consultation with the Minister.
9 (5) An Infrastructure Plan must cover the period determined by the
10 Board after consultation with the Minister.
11 (6) Infrastructure Australia must make an Infrastructure Plan available
12 on Infrastructure Australia’s website within 14 days after it is
13 developed.
14 5D Functions—providing advice on infrastructure matters
15 (1) For the purposes of paragraph 5(c), Infrastructure Australia has the
16 following functions:
17 (@) to identify any impediments to investment in nationally
18 significant infrastructure and identify strategies to remove
19 any impediments identified;
20 (b) to promote the timely and efficient delivery of nationally
21 significant infrastructure projects, consistent with
22 considerations of social and environmental sustainability;
23 (c) to identify and promote best practice in the planning and
24 procurement of nationally significant infrastructure projects;
25 (d) to review and provide advice on proposals to facilitate the
26 harmonisation of policies, and laws, relating to development
27 of, and investment in, infrastructure;
28 (e) to review Commonwealth infrastructure funding programs
29 and their alignment with Infrastructure Plans:
30 (i) at the request of the Minister; or
31 (i) after consultation with the Minister;
32 (f) to inquire into and report on matters relating to nationally
33 significant infrastructure:
34 (i) at the request of the Minister; or

6 Infrastructure Australia Amendment (Independent Review) Bill 2023 No. 2023
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Amendments Schedule 1
Functions Part 1

(ii) after consultation with the Minister.

(2) For the purposes of paragraph 5(c), Infrastructure Australia has the
function of providing advice to the Minister and the
Commonwealth on matters relating to infrastructure, including in
relation to the following:

(a) Australia’s current and future needs and priorities relating to
nationally significant infrastructure;

(b) policy, pricing and regulatory issues that may impact on the
utilisation of infrastructure;

(c) policy issues arising from climate change, including the
achievement of Australia’s greenhouse gas emissions
reduction targets;

(d) impediments to the efficient utilisation of national
infrastructure networks;

(e) options and reforms, including regulatory reforms, to make
the utilisation of national infrastructure networks more
efficient;

(f) the needs of users of infrastructure;

(g) mechanisms for financing investment in infrastructure;

(h) the delivery of infrastructure projects.

(3) For the purposes of paragraph (2)(h), Infrastructure Australia may
evaluate the delivery of an infrastructure project, including
evaluating:

() the delivery against any targets set before or during delivery;
and

(b) any relevant assumptions made before or during delivery.

(4) Infrastructure Australia also has the function of promoting public
awareness of the matters mentioned in subsections (2) and (3),
including by publishing information on its website.

5E Infrastructure Australia must have regard to policies

In performing its functions and exercising its powers,
Infrastructure Australia must have regard to the policies of the
Commonwealth Government in relation to infrastructure.

No. ,2023 Infrastructure Australia Amendment (Independent Review) Bill 2023 7
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Part 1 Functions

5 Subsection 6(2)
Repeal the subsection, substitute:

(2) In giving directions under subsection (1), the Minister may have
regard to any relevant decisions of a body (however described) that
consists only of, or that includes, the following:

(@) the Prime Minister;
(b) the Premiers of each State;

(c) the Chief Ministers of the Australian Capital Territory and
Northern Territory.

6 After subsection 6E(2)
Insert:

(2A) In performing its functions and exercising its powers, the Board
must have regard to the policies of the Commonwealth
Government in relation to infrastructure.

7 Section 39C

Omit all the words after “must also”, substitute “include details of any
directions given to Infrastructure Australia by the Minister under
subsection 6(1) of this Act during the period”.

8 Application, saving and transitional provisions

Existing Infrastructure Priority Lists

@ Despite the amendments made by this Part, paragraph 5(b) of the
Infrastructure Australia Act 2008 continues to apply, as if those
amendments had not been made, in relation to any list developed for the
purposes of that paragraph before the commencement of this item.

Existing evaluations and Infrastructure Plans

2 An evaluation of an infrastructure proposal conducted before the
commencement of this item under subsection 5A(1) of the
Infrastructure Australia Act 2008 as in force before that commencement
has effect after that commencement as if it had been conducted under
subsection 5B(6) of that Act as amended by this Part.

8 Infrastructure Australia Amendment (Independent Review) Bill 2023 No. 2023
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Functions Part 1

®3)

(4)

Q)

(6)

A plan developed before the commencement of this item under
subsection 5B(1) of the Infrastructure Australia Act 2008 as in force
before that commencement has effect after that commencement as if it
had been developed under subsection 5C(3) of that Act as amended by
this Part.

Ministerial directions

The amendments of section 6 of the Infrastructure Australia Act 2008
made by this Part do not affect the continuity of a direction given under
that section before the commencement of this item.

Reporting requirements

Subsection 5B(9) of the Infrastructure Australia Act 2008, as inserted
by this Part, applies in relation to any quarter ending on or after the
commencement of this item.

The amendments of section 39C of the Infrastructure Australia Act
2008 made by this Part apply in relation to any reporting period (within
the meaning of the Public Governance, Performance and
Accountability Act 2013) of Infrastructure Australia starting at or after
the commencement of this item.

No.

, 2023 Infrastructure Australia Amendment (Independent Review) Bill 2023 9
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Schedule 1 Amendments
Part 2 Governance

1 Part 2—Governance

2 Infrastructure Australia Act 2008

3 9 Section 3 (definition of Board)
4 Repeal the definition.

5 10 Section 3 (definition of Chair)
6 Repeal the definition.

7 11 Section 3

8 Insert:

9 Chief Commissioner means the Chief Commissioner appointed
10 under section 8.
11 Commissioner means a Commissioner appointed under section 8
12 and includes the Chief Commissioner.

13 12 Section 3 (definition of full-time Chair)
14 Repeal the definition.

15 13 Section 3

16 Insert:

17 full-time Commissioner means a Commissioner appointed on a
18 full-time basis.

19 14 Section 3 (definition of member)

20 Repeal the definition.

21 15 Section 3 (definition of part-time Chair)
22 Repeal the definition.

23 16 Section 3

24 Insert:
25 part-time Commissioner means a Commissioner appointed on a
26 part-time basis.
10 Infrastructure Australia Amendment (Independent Review) Bill 2023 No. 2023
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17 Subsection 4(3)
Omit “Board directs”, substitute “Commissioners direct”.

18 Subsection 4(3)
Omit “by the Board”, substitute “by the Commissioners”.

19 Subsection 5A(2)
Omit “Board determines”, substitute “Commissioners determine”.

20 Subsection 5C(2)
Omit “Board determines”, substitute “Commissioners determine”.

21 Subsection 5C(5)
Omit “Board”, substitute “Commissioners”.

22 Part 2A
Repeal the Part, substitute:

Part 2A—Commissioners
Division 1—Functions

6E Functions

(1) The functions of the Commissioners are:
() to decide the objectives, strategies and policies to be
followed by Infrastructure Australia; and
(b) to ensure the proper, efficient and effective performance of
Infrastructure Australia’s functions; and

(c) any other functions conferred on the Commissioners by this
Act.

(2) The Commissioners have the power to do all things necessary or
convenient to be done for or in connection with the performance of
their functions.

No. ,2023 Infrastructure Australia Amendment (Independent Review) Bill 2023 11
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1 (3) In performing their functions and exercising their powers, the
2 Commissioners must have regard to the policies of the

3 Commonwealth Government in relation to infrastructure.

4 (4) Anything done in the name of, or on behalf of, Infrastructure
5 Australia by the Commissioners, or with the authority of the
6 Commissioners, is taken to have been done by Infrastructure
7 Australia.

8 (5) If a function or power of Infrastructure Australia is dependent on
9 the opinion, belief or state of mind of Infrastructure Australia in
10 relation to a matter, the function or power may be exercised upon
11 the opinion, belief or state of mind of a person or body acting as

12 mentioned in subsection (4) in relation to that matter.

13 Division 2—Constitution and appointment

14 7 Constitution
15 Infrastructure Australia consists of:
16 (@) the Chief Commissioner; and
17 (b) 2 other Commissioners.
18 Note: The Commissioners are the accountable authority of Infrastructure
19 Australia: see section 12 of the Public Governance, Performance and
20 Accountability Act 2013.
21 8 Appointment of Commissioners
22 (1) Commissioners (including the Chief Commissioner) are to be
23 appointed by the Minister by written instrument.
24 (2) A Commissioner may be appointed on a full-time or part-time
25 basis.
26 (3) A person must not be appointed as a Commissioner unless the
27 Minister is satisfied that:
28 (a) the person has appropriate qualifications, knowledge, skills
29 or experience; and
30 (b) the selection of the person for the appointment is the result of
31 a process that:
32 (i) was merit-based; and
12 Infrastructure Australia Amendment (Independent Review) Bill 2023 No. 2023
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(ii) included public advertising of the position.

(4) Paragraph (3)(b) does not prevent the Minister:

(a) taking affirmative action in relation to the appointment of
women to positions; or

(b) taking into consideration appropriate representation among
States, Territories and local government areas in relation to
appointments to positions.

(5) Paragraph (3)(b) does not apply in relation to the reappointment of
a person who, immediately before the start of the period of
reappointment, holds office as a Commissioner under a previous
appointment under subsection (1).

9 Term of appointment

A Commissioner holds office for the period specified in the
instrument of appointment. The period must not exceed 5 years.

Note: A Commissioner is eligible for reappointment: see section 33AA of
the Acts Interpretation Act 1901.

10 Acting appointments

(1) The Minister may appoint a Commissioner to act as the Chief
Commissioner:

(@) during a vacancy in the office of Chief Commissioner
(whether or not an appointment has previously been made to
the office); or

(b) during any period, or during all periods, when the Chief
Commissioner is absent from duty or from Australia, or is,
for any reason, unable to perform the duties of the office.

Note: For rules that apply to acting appointments, see section 33A of the
Acts Interpretation Act 1901.

(2) The Minister may appoint a person to act as a Commissioner:
(a) during a vacancy in the office of a Commissioner (whether or
not an appointment has previously been made to the office);
or

No. ,2023 Infrastructure Australia Amendment (Independent Review) Bill 2023 13
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(b) during any period, or during all periods, when a
Commissioner is absent from duty or from Australia, or is,
for any reason, unable to perform the duties of the office.

Note: For rules that apply to acting appointments, see section 33A of the
Acts Interpretation Act 1901.

11 Remuneration

(1) A Commissioner is to be paid the remuneration that is determined
by the Remuneration Tribunal. If no determination of that
remuneration by the Tribunal is in operation, the Commissioner is
to be paid the remuneration that is prescribed.

(2) A Commissioner is to be paid the allowances that are prescribed.

(3) This section has effect subject to the Remuneration Tribunal Act
1973.

12 Leave of absence

Full-time Commissioner

(1) A full-time Commissioner has the recreation leave entitlements
that are determined by the Remuneration Tribunal.

(2) If the Chief Commissioner is a full-time Commissioner, the
Minister may grant the Chief Commissioner leave of absence,
other than recreation leave, on the terms and conditions as to
remuneration or otherwise that the Minister determines.

(3) The Chief Commissioner may grant a full-time Commissioner
(other than the Chief Commissioner) leave of absence, other than
recreation leave, on the terms and conditions as to remuneration or
otherwise that the Chief Commissioner determines.

Part-time Commissioner

(4) If the Chief Commissioner is a part-time Commissioner, the
Minister may grant leave of absence to the Chief Commissioner on
the terms and conditions that the Minister determines.

14 Infrastructure Australia Amendment (Independent Review) Bill 2023 No. 2023
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(5) The Chief Commissioner may grant leave of absence to a part-time
Commissioner (other than the Chief Commissioner) on the terms
and conditions that the Chief Commissioner determines.

15 Outside employment

A full-time Commissioner must not engage in paid employment
outside the duties of the Commissioner’s office without the
Minister’s approval.

16 Other terms and conditions

A Commissioner holds office on the terms and conditions (if any)
in relation to matters not covered by this Act that are determined
by the Minister.

17 Resignation of Commissioners

(1) A Commissioner may resign the Commissioner’s appointment by
giving the Minister a written resignation.

(2) The resignation takes effect on the day it is received by the
Minister or, if a later day is specified in the resignation, on that
later day.

18 Termination of appointment

All Commissioners

(1) The Minister may terminate the appointment of a Commissioner:
(a) for misbehaviour; or

(b) if the Commissioner is unable to perform the duties of the
Commissioner’s office because of physical or mental
incapacity.

(2) The Minister may terminate the appointment of a Commissioner if
the Commissioner:

(a) becomes bankrupt; or

(b) takes steps to take the benefit of any law for the relief of
bankrupt or insolvent debtors; or
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(c) compounds with one or more of the Commissioner’s
creditors; or

(d) makes an assignment of the Commissioner’s remuneration
for the benefit of one or more of the Commissioner’s
creditors.

Note: The appointment of a Commissioner may also be terminated under
section 30 of the Public Governance, Performance and Accountability
Act 2013 (which deals with terminating the appointment of an
accountable authority, or a member of an accountable authority, for
contravening general duties of officials).

Additional grounds for full-time Commissioner

(3) The Minister may terminate the appointment of a full-time
Commissioner if:

(a) the Commissioner is absent, except on leave of absence, for
14 consecutive days or for 28 days in any 12 months; or

(b) the Commissioner engages, except with the Minister’s
approval, in paid employment outside the duties of the
Commissioner’s office (see section 15).

Additional ground for part-time Commissioner

(4) The Minister may terminate the appointment of a part-time
Commissioner if the Commissioner is absent, except on leave of
absence, from 3 consecutive meetings of Infrastructure Australia.

Division 3—Meetings

19 Convening meetings

(1) The Commissioners must hold the meetings that are necessary for
the efficient performance of their functions.

(2) Meetings are to be held at the times and places that the
Commissioners determine.

(3) The Chief Commissioner:
(a) may convene a meeting; and
(b) must convene at least 4 meetings each calendar year; and
(c) must convene a meeting if requested in writing by:

16 Infrastructure Australia Amendment (Independent Review) Bill 2023 No. 2023
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(i) another Commissioner; or
(ii) the Minister.

20 Presiding at meetings

(1) The Chief Commissioner must preside at all meetings at which the
Chief Commissioner is present.

(2) If the Chief Commissioner is not present at a meeting, the other
Commissioners present must appoint one of themselves to preside.

21 Quorum

(1) Ata meeting of the Commissioners, 2 Commissioners constitute a
quorum.

(2) However, if:

(a) a Commissioner is required by rules made for the purposes of
section 29 of the Public Governance, Performance and
Accountability Act 2013 not to be present during the
deliberations, or to take part in any decision, of the
Commissioners with respect to a particular matter; and

(b) when the Commissioner leaves the meeting concerned there
is no longer a quorum present;

the remaining Commissioners at the meeting constitute a quorum
for the purpose of any deliberation or decision at that meeting with
respect to that matter.

22 Voting at meetings

(1) A question arising at a meeting is to be determined by a majority of
the votes of the Commissioners present and voting.

(2) The person presiding at a meeting has a deliberative vote and, in
the event of an equality of votes, a casting vote.

23 Conduct of meetings

The Commissioners may regulate proceedings at their meetings as
they consider appropriate.

No. ,2023 Infrastructure Australia Amendment (Independent Review) Bill 2023 17
B23QW132.v55.docx 8/3/2023 2:10 PM

OFFICIAL: Sensitive // Legal Privilege

Page 40 of 95



risss OFFICIAL: Sensitive // Legal Privilegecmena

10
11

12
13

14
15
16

17

18
19

20
21

22
23
24
25

26
27

28
29

30
31

Schedule 1 Amendments
Part 2 Governance

Note: Section 33B of the Acts Interpretation Act 1901 contains further
information about the ways in which Commissioners may participate
in meetings.

24 Minutes

The Commissioners must keep minutes of their meetings.

25 Decisions without meetings

(1) The Commissioners are taken to have made a decision at a meeting
if:
(a) without meeting, a majority of the Commissioners entitled to
vote on the proposed decision indicate agreement with the
decision; and

(b) that agreement is indicated in accordance with the method
determined by the Commissioners under subsection (2); and

(c) all the Commissioners were informed of the proposed
decision, or reasonable efforts were made to inform all the
Commissioners of the proposed decision.

(2) Subsection (1) applies only if the Commissioners:

(a) have determined that they may make decisions of that kind
without meeting; and

(b) have determined the method by which Commissioners are to
indicate agreement with proposed decisions.

(3) For the purposes of paragraph (1)(a), a Commissioner is not
entitled to vote on a proposed decision if the Commissioner would
not have been entitled to vote on that proposal if the matter had
been considered at a meeting of the Commissioners.

(4) The Commissioners must keep a record of decisions made in
accordance with this section.

23 Section 28A (heading)
Omit “Board”, substitute “Commissioners”.

24 Subsections 28A(1) and (2)
Omit “Board”, substitute “Commissioners”.

18 Infrastructure Australia Amendment (Independent Review) Bill 2023 No. 2023
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1 25 Subsection 29(1)
2 Omit “Board”, substitute “Commissioners”.

3 26 Section 31
4 Omit “Board”, substitute “Commissioners”.

5 27 Subsection 33(2)
6 Omit “Chair” (wherever occurring), substitute “Chief Commissioner”.

7 28 Subsection 34(1)
8 Omit “Board”, substitute “Commissioners”.

9 29 Section 35
10 Omit “Chair’s”, substitute “Chief Commissioner’s”.

11 30 Section 36
12 Omit “Board”, substitute “Commissioners”.

13 31 Subsections 37(1) and (2)
14 Omit “Chair”, substitute “Chief Commissioner”.

15 32 Section 38
16 Omit “Board”, substitute “Commissioners”.

17 33 Section 39B
18 Omit “Board”, substitute “Commissioners”.

19 34 Paragraph 39B(b)
20 Omit “it considers”, substitute “the Commissioners consider”.

21 35 Section 39C
22 Omit “Board”, substitute “Commissioners”.

23 36 Paragraph 40A(1)(a)
24 Omit “member of the Board”, substitute “Commissioner”.
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10

11

12
13

14

15

16
17
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22
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37 Section 40B (heading)

Omit “Board”, substitute “Commissioners”.

38 Subsection 40B(1)

39

Omit “Board may, in writing, delegate any or all of its powers”,
substitute “Commissioners may, in writing, delegate any or all of the
Commissioners’ powers”.

Paragraph 40B(1)(a)

Omit “member of the Board”, substitute “Commissioner”.

40 Subsection 40B(2)

41

42

)

()

Omit “Board”, substitute “Commissioners”.

Subsection 40C(2)

Omit “the Infrastructure Australia or the Board delegates”, substitute
“Infrastructure Australia or the Commissioners delegate”.

Application, saving and transitional provisions

Things done by or in relation to Board before commencement

A thing done before the commencement of this item under the
Infrastructure Australia Act 2008 by, or in relation to, the Board (within
the meaning of that Act immediately before that commencement) is
taken, after that commencement, to have been done by, or in relation to,
the Commissioners.

Things done by or in relation to Chair before commencement

A thing done before the commencement of this item under the
Infrastructure Australia Act 2008 by, or in relation to, the Chair (within
the meaning of that Act immediately before that commencement) is
taken, after that commencement, to have been done by, or in relation to,
the Chief Commissioner.

20
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2022-2023

THE PARLIAMENT OF THE COMMONWEALTH OF AUSTRALIA

HOUSE OF REPRESENTATIVES

INFRASTRUCTURE AUSTRALIA AMENDMENT (INDEPENDENT REVIEW) BILL
2023

EXPLANATORY MEMORANDUM

(Circulated by authority of the Minister for Infrastructure, Transport, Regional Development
and Local Government, the Hon Catherine King MP)
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INFRASTRUCTURE AUSTRALIA AMENDMENT (INDEPENDENT REVIEW) BILL
2023

OUTLINE

The Infrastructure Australia Amendment (Independent Review) Bill 2023 (the Bill) will
amend the Infrastructure Australia Act 2008 (1A Act).

The Bill will make Infrastructure Australia (1A) a stronger, more focused expert adviser to the
Australian Government by implementing aspects of the Australian Government response to
the independent review of 1A, announced by the Government on 8 December 2022.

The Bill will make amendments to the IA Act to:
e clearly articulate IA’s role
e redefine IA’s functions and products
e establish a new governance structure.

Amendments relating to clearly articulate 1A’s role

The Bill would amend Part 1 of the IA Act to insert an object clause that provides guidance
on the intended role of 1A to advise the Australian Government. This amendment implements
recommendation 1 of the independent review, to provide IA with a clear mandate.

Amendments to redefine 1A’s functions and products
The Bill would amend Part 1 of the IA Act to redefine 1A’s primary functions around:
e conducting audits or assessments of nationally significant infrastructure to determine
adequacy and needs;
e conducting or endorsing evaluations of infrastructure projects;
e developing targeted infrastructure lists and plans; and
e providing advice on nationally significant infrastructure matters.

IA’s infrastructure audits will ensure that 1A considers the work of state and territory
infrastructure bodies, who undertake assessments of the infrastructure within their
jurisdiction, to identify nationally significant needs and identify any gaps. 1A will also be able
to endorse the work of state and territory infrastructure bodies for project evaluations,
reducing duplication and uplifting jurisdictions to a nationally consistent approach.

IA’s infrastructure priority lists would be smaller, more targeted and linked to its audits and
Australian Government priorities, with a focus on nationally-significant infrastructure
investment proposals put forward by the Commonwealth, states and territories. IA’s advice
function would be enhanced by providing a specific power to inquire into matters relating to
nationally-significant infrastructure.

IA’s functions are intended to be guided by the Australian Government’s infrastructure
investment objectives and strategic priorities, which may be directed in a public statement.

These amendments implement recommendations from the independent review of 1A, which
require legislative changes.
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To ensure these amendments do not remove the validity of I1A’s previous work, the Bill also
includes application and transitional provisions that preserve products published by IA before
the commencement of the relevant provisions of the Bill.

Amendments for a new governance structure

The Bill would amend Part 2 of the IA Act to replace the IA Board with three Commissioners
who would become responsible for ensuring the performance of 1A’s functions. 1A would
remain a corporate Commonwealth entity, however the Commissioners will be able to
undertake formal inquiries into national infrastructure investment topics. This would
formalise a role to develop clear and structured inquiry processes when dealing with the
complex infrastructure ecosystem for nationally significant infrastructure in an integrated
way.

Financial impact statement

The Bill will have no financial impact as any financial impact will be met from existing
appropriations.
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Statement of Compatibility with Human Rights

Prepared in accordance with Part 3 of the Human Rights (Parliamentary Scrutiny) Act 2011

Infrastructure Australia Amendment (Independent Review) Bill 2023

This Bill is compatible with the human rights and freedoms recognised or declared in the
international instruments listed in section 3 of the Human Rights (Parliamentary Scrutiny) Act
2011,

Overview of the Bill

The Bill gives legislative authority to an Act to amend the functions and governance structure
of the corporate Commonwealth entity IA.

The objective of the amendments is to clearly articulate 1A’s role, redefine 1A’s functions and
products, and establish a new governance structure.

The Bill will replace the existing 12-member IA Board with three Commissioners as the
Accountable Authority and with responsibility for the performance of the functions of 1A.

The Bill incorporates a new provision to apply a merit-based selection process to candidates
for appointment as Commissioners of IA following public advertising. The provision is
similar to the Merit and Transparency policy that applies in the selection of most Australian
Public Service (APS) agency heads and other statutory office holders working in, or in
conjunction with, APS agencies. The provision further allows the Minister to take affirmative
action in relation to the appointment of women to the Commissioner positions.

Human rights implications
The Bill engages the following rights:

e promoting gender equality with respect to article 4 of the Convention on the
Elimination of All Discrimination Against Women (CEDAW)

Article 4 states that adoption by States Parties of temporary special measures aimed at
accelerating de facto equality between men and women shall not be considered discrimination
as defined in the present Convention.

The Bill would positively effect gender equality by permitting the Minister to consider the
outcomes of a merit selection process and the number of women represented among the
Commissioners and take affirmative action in making an appointment.

Although the Commissioners will not be referred to as a board, the affirmative action
provision would be broadly consistent with the policy underlying the Australian
Government’s target for women’s representation on government boards. Since 2016 the
Australian Government has committed to a target of women holding 50 per cent of
Government board positions in each portfolio. In addition, there was a target for men and
women to each hold at least 40 per cent of positions on individual boards. As there would be
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three Commissioners, strict compliance with the board gender balance commitment will not
be possible.

Conclusion

The Bill is compatible with human rights as, to the extent that it engages human rights issues,
it does so in a positive way.

Minister for Infrastructure, Transport, Regional Development and Local Government,
the Hon Catherine King MP
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NOTES ON CLAUSES
Clause 1: Short Title

1. Clause 1 provides that the Bill, when enacted, may be cited as the Infrastructure Australia
Amendment (Independent Review) Act 2023.

Clause 2: Commencement

2. The table in this clause sets out the commencement date for the provisions in the Bill once
it is enacted.

3. Sections 1 to 3, and anything in this Act not elsewhere covered by the table will
commence on Royal Assent and Schedule 1, Part 1 will commence on the day after the
Act receives Royal Assent.

4. Schedule 1, Part 2 will commence on a day to be fixed by Proclamation or six months and
one day after Royal Assent if no Proclamation is made. The commencement by
proclamation of Schedule 1 Part 2 will allow statutory appointments to be put in place to
commence with the new governance framework.

Clause 3: Schedules
5. The amendments set out in Schedule 1 to the Bill are intended to provide 1A with a clear
mandate, to streamline its legislated functions and align these with the Australian

Government’s needs for infrastructure advice, and to establish a new governance structure
for 1A.

SCHEDULE 1 - Amendments

Part 1—Functions

Infrastructure Australia Act 2008

Item 1- After section 2

6. Item 1 inserts a new Object to the Act to define the principal purpose of IA. The intention
is to guide the interpretation of the other provisions of the IA Act.

7. The amendments focus IA to provide advice to the Commonwealth. IA will also avoid
duplication of the work of state and territory infrastructure planning and advisory bodies
that have been established.

Item 2 - Section 3 (definition of COAG)

8. Item 2 repeals the outdated definition of the Council of Australian Governments (COAG).

Item 3 - Paragraphs 5(a) to (gb)

9. Item 3 restructures and revises the functions of 1A set out in paragraphs 5(a) to 5(gb) of
the 1A Act, by repealing these and substituting new paragraphs 5(a) to 5(c).
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10.

The numbering of paragraph 5(b) is to be retained to maintain linkages between
division 415 of the Income Tax Assessment Act 1997 and the 1A Act.

Item 4 - Section 5A to 5C

11.

12.

13.

14.

15.

16.

17.

18.

Item 4 repeals existing sections 5A to 5C of the 1A Act and inserts new sections 5A to 5E
that provide further detail around the functions identified in section 5.

5A details the amended function of conducting audits to determine the adequacy, capacity
and condition of nationally-significant infrastructure. Amendments included in

paragraph 5A(1)(a) make clear that growth means both economic and population growth.
New subsection 5A(2) would give discretion to the 1A Board (subsequently to become the
Commissioners) over the frequency of audits. New subsection 5A(3) is intended to
remove duplication and guide 1A to consider any reports prepared by state, territory and
local governments that may inform a national audit, including, but not restricted to, state
and territory infrastructure strategies and plans, as recommended by the independent
review. These amendments will ensure that 1A considers previous work undertaken by
state, territory and local governments.

5B details the amended provisions for 1A to evaluate infrastructure proposals from or
through state and territory governments or the Commonwealth. This would ensure
proposals have a proponent that is able to progress nationally significant projects, and
avoid 1A expending unnecessary resources.

5B provides for IA to develop and promote a national planning and assessment
framework, in consultation with the states and territories, as best practice guidance to
enhance national consistency and coordination of infrastructure evaluations. Further, it
enables 1A to endorse an evaluation conducted by a state or territory government entity, in
place of conducting its own evaluation. This amendment will permit 1A to apply the
accreditation model envisaged by the independent review to enable 1A to focus on
providing a nationally consistent approach to evaluations and reduce duplication of work.
Subsection 5B(2) is explanatory and not intended to provide a new substantive legislative
instrument exemption.

5C details the amended function of developing targeted Infrastructure Priority Lists and
Infrastructure Plans. The new lists would prioritise nationally-significant infrastructure
investment proposals from Australian, state or territory governments, that are ready for
Commonwealth investment and linked to 1A’s audits and Australian Government
priorities. This provision does not require IA to rank each individual project on a list, but
rather identify projects which should be prioritised in the short, medium and long term
based on the Commonwealth’s infrastructure investment principles.

The complementary provision in section 5C to develop infrastructure plans may provide
for the identification of longer term nationally-significant infrastructure needs. To ensure
plans are appropriately targeted to the Australian Government’s decision-making needs,
plans would be developed at the request of, or after consultation with, the responsible
Minister.

5D provides detail on the function of providing advice on infrastructure matters not
covered by the project planning and prioritisation advice provisions in new sections 5A to
5C. The function includes a new provision for IA to inquire into matters relating to
nationally-significant infrastructure at the request of the Minister or after consulting with
the Minister, as suggested by the independent review.
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19. 5E specifies that IA must have regard to the policies of the Commonwealth Government
in performing its function. This is intended to ensure IA is directing its resources and
framing its products and advice to the Commonwealth’s information needs. The provision
is not intended to direct the specific content of any audit, evaluation, list, plan or advice to
be provided by IA.

Item 5 - Subsection 6(2)

20. Item 5 replaces the previous reference to relevant decisions of COAG. It provides that the
responsible Minister may have regard to any relevant decisions of a body which consists
only of, or includes, the Prime Minister; the Premiers of each State; and the Chief
Ministers of the Australian Capital Territory and Northern Territory.

Item 6 - After subsection 6E(2)

21. Item 6 inserts a transitional provision, to apply pending the commencement of the
amendments at item 22, to require the 1A Board to have regard to the policies of the
Commonwealth Government in relation to infrastructure.

Item 7 - Section 39C

22. Item 7 repeals the requirement for 1A to include in its annual report details of the
approved cost benefit analysis methods in force during the period of the annual report.
IA’s assessment framework, published on its website, provides information on cost
benefit analysis methods applied.

Item 8 - Application, saving and transitional provisions

23. Item 8 inserts a provision to preserve the requirements, as they applied, for an
Infrastructure Priority List developed before the commencement of these amendments.
Projects on the list as it stood before commencement of the amendments would not be
automatically carried forward to a new list, but might be reviewed by IA for their
suitability to be included under the new list requirements or alternatively in another 1A
product.

24. Provisions are also included to preserve existing evaluations done by IA before
commencement of the amendments and Infrastructure Plans prepared by IA.

25. Item 8 further inserts a provision to ensure any ministerial directions issued to IA before
commencement of the amendments would continue to be valid.

26. Item 8 further inserts provisions to identify the transition to new reporting arrangements in
section 39C.

Part 2—Governance
Infrastructure Australia Act 2008

Item 9 - Section 3 (definition of Board)

27. Item 9 repeals the definition of Board consequential to introducing Commissioners to
replace the Board.
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Item 10 - Section 3 (definition of Chair)

28. Item 10 repeals the definition of Chair, consequential to the change in governance
structure and terminology.

Item 11 - Section 3

29. Item 12 inserts definitions for the Chief Commissioner and Commissioner.

Item 12 and 13 - Section 3 (definition of full-time Chair)

30. Items 12 and 13 repeal the definition of full-time Chair, and replace it with a definition for
full-time Commissioner, consequential to the change in governance structure and
terminology.

Item 14 - Section 3 (definition of member)

31. Item 14 repeals the definition of member, consequential to the change in governance
structure and terminology.

Item 15 and 16 - Section 3 (definition of part-time Chair)

32. Items 15 and 16 repeal the definition of part-time Chair, and replaces it with a definition
for part-time Commissioner, consequential to the change in governance structure and
terminology.

Item 17 and 18 - Subsection 4(3)

33. Items 17 and 18 amend subsection 4(3) to provide that the Commissioners will become
responsible for the 1A seal. This is consequential to the change in governance structure
and terminology.

Item 19 - Subsection 5A(2)

34. Item 19 amends subsection 5A(2), inserted by item 4, to provide that the Commissioners
would become responsible for determining the frequency with which infrastructure audits
are prepared by IA. This is consequential to the change in governance structure and
terminology.

Item 20 - Subsection 5C(2)

35. Item 20 amends subsection 5C(2), inserted by item 4, to provide that the Commissioners
would become responsible for determining the frequency with which Infrastructure
Priority Lists are updated. This is consequential to the change in governance structure and
terminology.

Item 21 - Subsection 5C(5)

36. Item 21 amends subsection 5C(5), inserted by item 4, to replace the reference to the
Board, consequential to the change in governance structure and terminology.
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Item 22 - Part 2A

37. Item 22 repeals the entirety of Part 2A in relation to the Board of IA and substitutes a new
Part 2A in relation to Commissioners.

38. This amendment will implement a new governance structure for 1A proposed by the
independent review. The 12-member Board, including the Chair, would be replaced with
three Commissioners, including a Chief Commissioner.

39. Responsibilities and other arrangements covered by the part would be mostly carried over
unchanged. A new provision, subsection 6E(3), would require the Commissioners to have
regard to the policies of the Commonwealth Government in relation to infrastructure. Two
Commissioners would generally constitute a quorum.

40. Commissioners (including the Chief Commissioner) may be appointed on a full-time or
part-time basis. The maximum term of appointment for Commissioners would be 5 years,
in recognition that frequent turnover of the small number of Commissioners will be
disruptive to 1A and because the Commissioners are expected to bring to IA considerable
subject matter expertise.

41. A merit-based selection process would apply to identify the most suitable candidates for
appointment as Commissioners (noting this does not apply to the reappointment, if they
were currently holding office). At the same time, provision is made for the Minister to
take affirmative action to apply the Government’s gender equality targets for government
boards. The Minister may also take into consideration appropriate geographical
representation among the Commissioners so they reflect 1A’s national remit.

42. An instrument of appointment is not a legislative instrument — see item 8 of the table in
subsection 6(1) of the Legislation (Exemptions and Other Matters) Regulation 2015.

Item 23 - Section 28A (heading)

43. Item 23 replaces the term Board with the term Commissioners in the heading of
section 28A, consequential to the change in governance structure and terminology.

Item 24 - Subsections 28A(1) and (2)

44. Item 24 replaces the term Board with the term Commissioners in subsections 28A(1) and
(2), consequential to the change in governance structure and terminology.

Item 25 - Subsection 29(1)

45. Item 25 replaces the term Board with the term Commissioners in subsection 29(1),
consequential to the change in governance structure and terminology.

Item 26 - Section 31

46. Item 26 replaces the term Board with the term Commissioners in section 31,
consequential to the change in governance structure and terminology.

Item 27 - Subsection 33(2)

47. Item 27 omits all references to Chair within subsection 33(2) and substitutes the term
Chief Commissioner. This is consequential to the change in structure and terminology.
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Item 28 - Subsection 34(1)

48. Item 28 replaces the term Board with the term Commissioners in subsection 34(1).

Item 29 - Section 35

49. Item 29 replaces the term Chair’s with the term Chief Commissioner’s in section 35.

Item 30 - Section 36

50. Item 30 replaces the term Board with the term Commissioners in section 36.

Item 31 - Subsections 37(1) and (2)

51. Item 31 replaces the term Chair with the term Chief Commissioner in subsections 37(1)
and (2).

Item 32 and 33 - Section 38 and Section 39B

52. Items 32 and 33 replace the term Board with the term Commissioners in sections 38 and
39B.

Item 34 - Paragraph 39B(b)

53. Item 34 replaces the words it considers, in relation to the Board, with the words the
Commissioners consider in paragraph 39B(b).

Item 35 - Section 39C

54. Item 35 replaces the term Board with the term Commissioners in section 39C.

Item 36 - Paragraph 40A(1)(a)

55. Item 36 replaces the words member of the Board with Commissioner in
paragraph 40A(1)(a).

Item 37 - Section 40B (headinq)

56. Item 37 replaces the term Board with the term Commissioners in the heading of
section 40B.

Item 38 - Subsection 40B(1)

57. Item 38 omits the words Board may, in writing, delegate any or all of its powers and
substitutes the words to Commissioners may, in writing, delegate any or all of the
Commissioners’ powers in subsection 40B(1). This would carry over the existing
delegation provision that applies for the Board to the Commissioners.
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Item 39 - Paragraph 40B(1)(a)

58. Item 39 replaces the words member of the Board with Commissioner in
paragraph 40B(1)(a).

Item 40 - Subsection 40B(2)

59. Item 40 replaces the term Board with the term Commissioners in subsection 40B(2).

Item 41 - Subsection 40C(2)

60. Item 41 omits the words the Infrastructure Australia or the Board delegates and
substitutes the words to Infrastructure Australia or the Commissioners delegate in

subsection 40C(2).

Item 42 - Application, saving and transitional provisions

61. Item 42 inserts application, saving and transitional provisions to ensure that anything done
by, or in relation to, the Board or Chair before the commencement of the amendments
which abolish the Board and Chair position and replace these with Commissioners and a
Chief Commissioner remains valid and continues to apply after commencement.
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INFRASTRUCTURE AUSTRALIA AMENDMENT (INDEPENDENT REVIEW)
BILL 2023

SECOND READING SPEECH

The Australian Government makes substantial investments in infrastructure across the
nation including in transport infrastructure, through the Infrastructure Investment
Program; in communications infrastructure, through the National Broadband Network
and mobile connectivity; in energy infrastructure, by supporting rebuilding the
electricity grid; and in water infrastructure, to build essential water supplies across
Australia. Good investment in infrastructure creates significant opportunities by
creating jobs, building communities and unlocking economic growth and productivity.

Infrastructure Australia was established by the current Prime Minister in the last
Labor Government to provide independent, expert advice to the Australian
Government on infrastructure investment that Australians need. Since then,
Infrastructure Australia has been sidelined with a lack of genuine influence. It has
been stretched too far and too thin without a proper focus. These amendments ensure
that Infrastructure Australia is the adviser to the Australian Government and that it is
evaluating proposals submitted by the Australian Government, States and Territories.

The infrastructure environment has also changed significantly since its establishment,
which is why this Government commissioned an independent review to identify the
changes needed to restore Infrastructure Australia and refocus its priorities.

This bill responds to the recommendations of the independent review of Infrastructure
Australia, conducted by Nicole Lockwood and Mike Mrdak AO.

The review recommendations will position Infrastructure Australia to achieve its core
purpose — to provide quality, independent advice to the Australian Government on
infrastructure that supports the economy, builds the nation and addresses the
challenges and opportunities of the future.

This bill makes important changes to the Infrastructure Australia Act to provide the
framework for implementing the government’s response to the review’s
recommendations.

The bill’s amendments will provide for greater alignment between Infrastructure
Australia’s work program and the advice the government needs to make informed
infrastructure investment decisions.

This Government intends to clearly set out its infrastructure policy objectives, which
will inform Infrastructure Australia in carrying out its work.

Infrastructure Australia’s focus will continue to be on transport, water, energy, and
communications infrastructure, the nationally-significant infrastructure that connects
our cities and our regions, and is an enabler of the economy.

Infrastructure Australia will be strengthened as an adviser on project merits and
priorities, and will deliver a smaller, more refined and targeted infrastructure priority
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list linked to its audit, Government priorities and Australian needs. These changes will
remove duplication and build on the strong relationships with the jurisdictions,
harmonising processes and leading to better targeted advice to appropriately inform
Australian Government decision-making.

Importantly, Infrastructure Australia will retain its statutory independence, which will
ensure it continues to provide impartial advice to the Australian Government,
particularly on infrastructure project selection and prioritisation, for investment in
projects where it matters the most.

The new governance model put forward for Infrastructure Australia, will ensure it has
the eminence, authority and standing to be a national leader and coordinator among
infrastructure advisory bodies. The three commissioners will collectively have strong
and relevant expertise and be responsible for the delivery of Infrastructure Australia’s
functions.

The Government expects the commissioners will be engaged in delivering the work of
Infrastructure Australia, rather than being merely an oversight body. Persons
appointed to the Commissioner roles will have been identified through a merit-based
process and will be highly experienced members of the infrastructure sector.

Infrastructure Australia is now providing advice on infrastructure proposals through
the Budget process and will support the slimmed-down governance structure with an
advisory council consisting of infrastructure sector experts and Commonwealth
agency senior officials.

The advisory council will provide strategic advice to the commissioners and help
improve Infrastructure Australia’s interactions with Government investment and
decision-making processes.

Whilst the bill implements the recommendations of the review requiring legislative
changes, the Statement of Expectations will implement the remaining
recommendations, ensuring that Infrastructure Australia is restored as a respected
adviser to the Australian Government.

Together, these changes will set Infrastructure Australia up to once again be the
Commonwealth’s expert adviser on infrastructure.

1
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Australian Government Response

The Australian Government thanks Ms Lockwood and Mr Mrdak for their time in conducting the
independent review of Infrastructure Australia (the Review), their insightful views and comprehensive
report to the Government.

The Government believes its response to the Review will reinstate Infrastructure Australia’s position as
the expert advisor to the Commonwealth on nationally significant infrastructure — to build the nation’s
future economic, environmental and social prosperity.

Recommendation 1

The Review recommends Infrastructure Australia’s mandate be defined as ‘the Australian Government’s
national advisor on national infrastructure investment planning and project prioritisation’. This should
include advising the Australian Government on its strategies and priorities to invest in transport, water,
communications, energy, social and economic infrastructure.

The Review recommends this mandate be defined in the Infrastructure Australia Act 2008 (IA Act).

Support in-principle

The Government supports the need for a defined mandate for Infrastructure Australia. A clear mandate
will empower Infrastructure Australia, reinvigorate its purpose, and clarify Infrastructure Australia’s
standing in the Australian infrastructure ecosystem.

This will be achieved by clearly articulating the role of Infrastructure Australia in the IA Act.

The role of Infrastructure Australia is to provide independent and expert advice to the Australian
Government about Australia's current and future nationally significant infrastructure needs and priorities
to support improved social, economic and environmental outcomes for the nation. Infrastructure
Australia’s role will also involve advising the Australian Government on its strategies and priorities to
invest in transport, water, communications, and other nation building infrastructure as appropriate.

The Government considers Infrastructure Australia’s focus should remain on considering nationally
significant projects relating to transport, water, communications and energy infrastructure (see also
Recommendation 6). Infrastructure Australia may examine other infrastructure sectors such as social and
economic infrastructure as appropriate, where it is embedded as part of broader strategic and place-
based planning considerations associated with transport, water, communications and energy
infrastructure.

Recommendation 2

The Review recommends that to support Infrastructure Australia’s mandate, the Australian Government
formally issues a Charter of Infrastructure Investment Objectives, which outlines the Government's
national infrastructure investment objectives and intended performance standards. To provide long-term
certainty and guidance, the Review recommends this Charter be issued on a five yearly basis ahead of the
refresh of the Infrastructure Plan.

The Review recommends the requirement for this Charter be formalised in the IA Act.
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Support in principle

The Government supports the view that there would be universal benefit, including for Infrastructure
Australia as well as the states and territories and the Australian community, in articulating the
Government’s infrastructure objectives and priorities. This would allow Infrastructure Australia to focus
its activities on advice which is aligned with these investments’ objectives. The Government further
supports providing longer term guidance to Infrastructure Australia to provide it with greater planning
certainty.

The Government intends to issue an Infrastructure Policy Statement, which will set out the Government’s
infrastructure investment objectives. Infrastructure Australia will use the Government’s Infrastructure
Policy Statement to guide its advice to the Government.

The Government will also continue to issue a Statement of Expectations to Infrastructure Australia. The
Statement of Expectations will be used to provide guidance to Infrastructure Australia on how it can
support delivery of the Government’s immediate priorities, including those set out in the Infrastructure
Policy Statement. Infrastructure Australia will be expected to respond to the Statement of Expectation
through a Statement of Intent, which will be made available to the public.

Recommendation 3

The Review recommends that Infrastructure Australia’s existing product suite be refined to better
support government infrastructure investment objectives and to inform the budget process.

Support

The Government will require a targeted Infrastructure Priority List, informed by the Government’s
investment objectives and aligned with the budget process. The Government will require a streamlined
Australian Infrastructure Plan, in line with the Government’s policy objectives, and provide solutions-
focused advice and recommendations.

A targeted Infrastructure Priority List and suite of products will enable Infrastructure Australia to focus on
targeted advice that informs Government decision making.

Noting the states and territories undertake considerable work to identify infrastructure needs and
priorities within their respective jurisdictions, and reflecting the Government’s commitment to work in
partnership with the states and territories. The updated Infrastructure Australia product suite will be
informed by consultation with state and territory governments. For instance, the Infrastructure Australia
audit could review and collate state and territory audits through a national outcomes lens.

Recommendation 4

The Review recommends that Infrastructure Australia also provides two new annual statements to the
Australian Government to inform the annual budget process on infrastructure investment, and report on
the performance outcomes being achieved from the investment program and the existing project
initiatives.

The Review recommends that the Government consider tabling these annual products in the interests of
transparency and accountability.

Support in part

The Government supports the recommendation that Infrastructure Australia provide annual statements
to the Government. An annual statement could present the Government with enhanced information to
inform infrastructure investment decisions in the budget process, including performance and updates on
existing projects.
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The Government does not support tabling these annual products as they will likely inform deliberations of
the Cabinet. However, the Government is committed to increasing the transparency of the infrastructure
investment pipeline and will consider the best means to do this as part of the infrastructure policy
statement. The Government is also working with jurisdictions to publish regular updates on the delivery
status of infrastructure projects to improve accountability and communication on infrastructure
investments and their benefits.

Recommendation 5

The Review recommends that there is a requirement within the IA Act that the Australian Government
must formally, and publicly, respond to Infrastructure Australia’s advice, findings and recommendations
within six months.

Support in-principle

Infrastructure Australia’s strengthened role will include providing advice to Government that is intended
to inform specific decisions as part of the budget process. The consideration of this advice, in a budget
context, may be the subject of Cabinet deliberations, and therefore not appropriate for formal release, or
response. The outcomes of Cabinet’s deliberations, including consideration of Infrastructure Australia’s
advice, will be reflected in the budget.

Where the Government commissions Infrastructure Australia to produce recommendations that may
benefit from a wider public discourse ahead of final decisions, such as an Infrastructure Plan, the
Government may consider that a formal response is warranted.

Recommendation 6

The Review recommends that Infrastructure Australia’s remit be expanded to include social infrastructure
(where it is relevant to the infrastructure investment project, or place and precinct in question) as well as
future investment challenges where Infrastructure Australia’s position as the national advisor best
enables it to incorporate those challenges in its advice and analysis.

Support in part

The Government considers Infrastructure Australia’s focus should be on nationally significant projects
relating to transport, water, communications and energy infrastructure, in support of Australian
Government functions.

From time to time, it may be appropriate for Infrastructure Australia to consider social infrastructure
implications where it is part of broader network analysis or place-based project advice. Where required,
the Government can request this work through the Statement of Expectations.

The Government notes that this approach minimises any duplication with regional and urban policy and
program functions within the Australian Government, including the Department of Infrastructure,
Transport, Regional Development, Communications and the Arts (DITRDCA) — see Recommendation 14.

Recommendation 7

The Review recommends that Infrastructure Australia develops a national planning and assessment
framework, providing uniform guidelines based on best practice to support national consistency and
coordination in infrastructure assessment. This work must have regard to and build in the broader
government infrastructure objectives as outlined in the Charter and the Plan.
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Support

The Government supports the recommendation that Infrastructure Australia develops a national
Infrastructure planning and assessment framework and will include it in the Statement of Expectations
issued to Infrastructure Australia. The Government notes that it will be important for Infrastructure
Australia to work with the states and territories to encourage alignment of jurisdictional frameworks.

Recommendation 8

The Review recommends that Infrastructure Australia’s role in the project assessment context becomes
one of accreditation or peer-review, acknowledging that many state and territories have developed their
own project assessment capabilities. Such arrangements should apply across all projects, including those
involving Commonwealth investments of over $250 million or recognised as ‘nationally significant’.

Where a state or territory framework does not provide the necessary assurance or have not been
accredited and the project involves Commonwealth investments of over $250 million or is recognised as
‘nationally significant’, Infrastructure Australia will undertake a full assessment. Infrastructure Australia’s
assessment must be against the Charter objectives and strategies as outlined in the Plan.

Support

The Government supports the recommendation that Infrastructure Australia’s role in the project
assessment context becomes one of accreditation or peer-review in support of state and territory
processes and capabilities. A collaborative approach with the states and territories will be necessary to
achieve this, and the Government will explore opportunities to harmonise the business case/project
review approach where possible. Where Infrastructure Australia can use its assessment capabilities to
supplement the work of a jurisdiction, it will have the flexibility to do so.

The evolution of the role of Infrastructure Australia in project assessment acknowledges state and
territory infrastructure agency expertise and capacities, and removes duplication of assessment
processes. This enhanced clarity will also provide certainty to proponents and industry about division of
assessment responsibilities between the Commonwealth and states and territories. This approach will
reinforce Infrastructure Australia’s role as a national advisor, and allow it to focus on national
infrastructure priorities.

Recommendation 9

The Review also recommends that, reflecting Infrastructure Australia’s role as the national advisor, it
adopts a much more active role in the post-completion stage through having a clear national evaluation
and assurance role against the Charter and Plan.

Support

The Government agrees that Infrastructure Australia should have responsibilities in the post-completion
stage, and will use the Statement of Expectations to implement this recommendation.

Noting that the purpose of a post-completion review would be to ensure that government infrastructure
objectives are met, Infrastructure Australia could carry out this responsibility by reviewing a selection of
significant projects each year. This review could assess project outcomes against initial expectations and
identify potential enhancements to project selection and assessment methodologies. This function will
provide greater evidence that projects are achieving their outcomes and demonstrate the impacts from
these investments.

The Government notes that a framework for this type of evaluation and assessment will need to be
developed, in consultation with relevant stakeholders, including state and territory governments. A
collaborative approach would facilitate the sharing of lessons learnt across jurisdictions.
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Recommendation 10

The Review recommends the formation of an I-bodies council to enable better collaboration and
coordination between Infrastructure Australia and state and territories. This formation could be
formalised in the IA Act or be made a sub-committee of the Board.

Support in-principle

The Government supports enhanced collaboration and coordination between Infrastructure Australia and
state and territory infrastructure bodies. As well as ensuring good relations across the Federation, such
collaboration also informs a harmonised, uniform approach on key infrastructure matters.

The Government notes that similar arrangements already occur through cross-jurisdictional meetings and
that legislative amendments are not required to give effect to the recommendation.

Recommendation 11

The Review recommends the definition of ‘national significance’, in the context of project assessment, is
revised to include both the $250 million monetary threshold figure as well as a list of non-monetary
metrics, including factors as outlined in the five yearly Charter and/or a supplementary Statement of
Expectations.

Support in-principle

For project assurance and assessment as part of the Australian Government project funding approvals
process, the National Partnership Agreement on Land Transport Infrastructure Projects and associated
Notes on Administration, and other intergovernmental funding agreements, require Infrastructure
Australia to assess projects seeking $250 million or more in Commonwealth funding. The Government will
retain the existing threshold of $250 million, and will reinforce this through the Statement of
Expectations, but also include flexibility for Infrastructure Australia to consider projects under this
threshold which are nationally significant.

For the purposes of identifying national infrastructure needs and priorities, the Government notes the
current definition of ‘nationally significant infrastructure’ in the IA Act as including transport, energy,
communications and water in which investment or further investment will materially improve national
productivity.

Recommendation 12

The Review recommends that Infrastructure Australia be provided powers to undertake formal inquiries
into national infrastructure investment topics, and supporting powers to enable it to carry out such
inquiries. Matters may be referred by the Minister or may be undertaken by Infrastructure Australia, on
its own initiative and in line with its Charter.

The 1A Act should be amended to include similar provisions such as those in Parts 2, 3 and 4 of the
Productivity Commission Act 1998 (Cth) outlining the formal inquiry role and necessary functions and
powers required perform this function.

In performing its commission and inquiry functions, Infrastructure Australia should have regard to
matters including ‘national significance’, infrastructure investment, collaboration and coordination with
state and territory projects and I-bodies, and engagement with the private sector.

A copy of the Infrastructure Australia inquiry report should be tabled in each House of Parliament within
25 sitting days of that House, and after the day the Minister has received the report.

The Government must formally respond to the report and findings of Infrastructure Australia.
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Support in part

The Government notes that earlier recommendations will ensure that Infrastructure Australia focuses on
its core role of providing independent and expert advice about nationally significant infrastructure,
informed by Australian Government investment objectives. The Government’s view is that these
arrangements will be sufficient to reinstate Infrastructure Australia’s role as the expert infrastructure
advisor. The Government acknowledges that greater direction could be provided by outlining specific
topics of interest to the Government in the Statement of Expectations.

The Government is supportive of Infrastructure Australia performing specific inquiries in alignment with
the Government’s Infrastructure Policy Statement. Accordingly, the Government supports the notion of
Infrastructure Australia proposing inquiries, but expects that it would consult with the Government prior
to initiating such inquiries. This would ensure that inquiries are relevant to Infrastructure Australia’s
mandate, can be productively used by the Government, and are able to be achieved within existing
resourcing levels.

Inquiries that require a greater level of consultation and consideration of contested issues can be
performed by the Productivity Commission.

Recommendation 13

The Review recommends the Government consider the three structure governance model options as
discussed above to strengthen the role and influence of Infrastructure Australia through its governance
framework. The Review notes its preferred model is that of a commission model (option 2). The
commission would be formed to lead the agency as well as have power to undertake inquiries on topics.

Support — favouring in principle option 2

The Government supports the Review’s preferred model to replace the Infrastructure Australia Board
with a commissioner-like governance model, but supports Infrastructure Australia undertaking formal
inquiries in line with the response to recommendation 12 above.

The Government’s intended governance arrangement would be to have three commissioners (or
equivalents). A Chief commissioner would be supported by two commissioners in the delivery of
Infrastructure Australia’s mandate.

Infrastructure Australia would continue to have a Chief Executive Officer who is responsible for the day-
to-day administration of Infrastructure Australia.

It is envisaged an advisory board would provide additional expertise in support of the commissioners. The
advisory board would comprise of three or four experts from the infrastructure and related sectors and
up to three senior Australian Public Service officials. Having senior public service officials on the advisory
board will ensure that the work of Infrastructure Australia is undertaken with an understanding of
government processes — see Recommendation 16.

Recommendation 14

The Review recommends the establishment of a Cities and Suburbs Unit within the Department of
Infrastructure, Transport, Regional Development, Communications and the Arts (DITRDCA).

Support

The Government supports the establishment of a Cities and Suburbs Unit (CSU) within DITRDCA. The
Government acknowledges that to support the operations and functions of the CSU, Infrastructure
Australia should continue to focus on data, analysis and evidence, consistent with its advisory
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responsibilities. This will ensure that Infrastructure Australia’s advisory role supports DITRDCA’s policy
and implementation responsibilities.

Recommendation 15

The Review recommends that the Government clearly delineate the roles and responsibilities of
Infrastructure Australia vis-a-vis other Commonwealth infrastructure bodies, including Infrastructure and
Commercial Advisory Office and DITRDCA (Infrastructure Investment Division and Significant Projects
Investment Delivery Office). This should include investigating options for closer collaboration to provide
each other mutual support in carrying out their respective roles, as advisors on infrastructure matters to
the Australian Government.

Support

The Government supports the delineation of roles and responsibilities for Infrastructure Australia and
other Commonwealth agencies with infrastructure responsibilities, including DITRDCA and Treasury.

The Government will continue to ensure clarity of roles and responsibilities across Government
departments.

Recommendation 16

The Review recommends that Infrastructure Australia be placed within either Department of Prime
Minister and Cabinet or the Department of Treasury, through changes to the Administrative
Arrangements Order.

Should the Government decide not to support Recommendation 16, the Review strongly urges the
Government to consider the option of including the Secretaries of these two central agencies on the
Infrastructure Australia Board as ex officio members.

Support in part

The Government recognises the arguments both for and against Infrastructure Australia remaining within
the Infrastructure portfolio as opposed to being placed within a central portfolio. However, the
Government’s view is that the response to the other Review recommendations will sufficiently
strengthen the role of Infrastructure Australia and reinforce its status as the national advisor to the
Australian Government on infrastructure investment matters. Retaining Infrastructure Australia’s place
within the Infrastructure portfolio will also help retain the expertise and deep working links between the
Commonwealth and jurisdictions insofar as investment decisions are required. Accordingly, the
Government does not support the movement of 1A to a central agency.

The Government considers that strengthening the linkages between Infrastructure Australia and senior
officials from the Department of the Prime Minister and Cabinet, Treasury and DITRDCA, for instance by
including Secretaries as members of the advisory board, could help improve Infrastructure Australia’s
interactions with government investment and decision-making processes and quality of advice.

The Government agrees that creating an ex-officio observer role for the Secretaries of the Department of
the Prime Minister and Cabinet, Treasury and DITRDCA could help improve Infrastructure Australia’s
interactions with government investment and decision-making processes.
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For government consideration

The Review urges the Australian Government consider, especially from the asset maintenance,
management and resilience building perspective, how to utilise the existing Regional Development
Australia structure to enhance coordination and collaboration with local government and support their
program delivery responsibilities.

Noted

The Government has already commenced work in this area in the context of designing the new regional
programs announced in the 2022-23 Budget (the regional Precincts and Partnerships Program, and the
Growing Regions Program). Work is underway to consider options to support the role of Regional
Development Australia (RDA) in enhancing regional development and investment in regional Australia.
The RDA network can support the Government’s commitment to work in genuine partnerships with
regional communities, and to develop a purposeful, targeted and coordinated approach to regional
development.
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INFRASTRUCTURE AUSTRALIA AMENDMENT BILL CLAUSE BY
CLAUSE GUIDE

Clause 1: Short Title

1. This clause provides the title cited as the Infrastructure Australia Amendment (Independent
Review) Act 2023 (Act).

Clause 2: Commencement

2. Schedule 1, Part 1 (Functions) of the Act will commence the day after the Act receives Royal
Assent.
Schedule 1, Part 2 (Governance) of the Act will commence upon proclamation by the
Governor-General. If no proclamation is made, this provision of the Act will automatically
commence the day after 6 months have lapsed.

Clause 3: Schedules

3. This clause provides that any legislation specified a Schedule of this Act is to be amended or
repealed as set out in the items of the Schedule.

Schedule 1 - Amendments

Part 1 - Functions
Item 1: After section 2

4. This item inserts a new Object to the Act which defines the principal purpose of IA and its role as
the Commonwealth Government’s independent adviser on nationally significant infrastructure
investment planning and project prioritisation. This implements Recommendation 1 of the
independent review of Infrastructure Australia (IA) (the Review) to define a mandate for IA.

Item 2: Section 3 (definition of COAG)

5. This item repeals the definition of the Council of Australian Governments (COAG), as an
administrative tidy-up because the body COAG no longer exists.

Item 3: Paragraphs 5(a) to (gb)

6. This item repeals subclauses 5(a) to 5(gb) of the act and substitute it with subclauses 5(a) to
5(c). These subclauses provide for the main functions of IA with regards to conducting audits,
conducting or endorsing evaluations, developing lists and plans, and providing advice on
infrastructure matters. These functions are expanded in detail in newly inserted Sections 5A to
5E in the next item (ltem 4).

Item 4: Sections 5A to 5C

7. This item repeals sections 5A to 5C of the Act and substitutes it with:
8. 5A Functions — conducting audits
a. 5A details the amended function of conducting audits of nationally significant
infrastructure. It specifies that audits take into account forecast economic and

2
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population growth, economic, social and environmental sustainability, and Australia’s
greenhouse gas emissions reduction targets. It allows for the Board to prepare audits at
such intervals as they determine, and identifies that IA may consider reports by State,
Territory or local governments on the adequacy, capacity and condition of nationally
significant infrastructure to remove any duplication of work.

9. 5B Functions — evaluating infrastructure proposals

a. 5B provides for IA to develop a national planning and assessment framework in
consultation with States and Territories. The framework must be given to the Minister,
published on IA’s website, and reviewed at least every 5 years. This clause also enables
IA to endorse an evaluation conducted by or for a state, territory and Commonwealth
entity, rather than conducting its own evaluations. In addition to publishing a summary
of each evaluated proposal on IA’s website every quarter, this clause requires IA to
publish a summary of each proposal it has endorsed during the quarter. Further this
provision limits IA to only assess evaluations submitted by the Commonwealth
(including entities), State or Territories.

10. 5C Functions — developing Infrastructure Priority Lists and Infrastructure Plans

a. 5Cdetails the amended function of developing targeted Infrastructure Priority Lists (IPL)
and Infrastructure Plans. The IPLs must be developed at the Minister’s request or at any
interval that the Board determines. Infrastructure Plans must be developed at the
request of the Minister or at IA’s own initiative after consultation with the Minister. The
Infrastructure Plan must be published on IA’s website within 14 days after it is
developed.

11. 5D Functions — providing advice on infrastructure matters

a. 5D provides for the provision of advice on infrastructure matters not covered by the
previous Sections. 5D includes the functions to promote timely and efficient delivery of
nationally significant infrastructure projects, identify and promote best practice in the
planning and procurement of projects. Further, this section provides for IA to inquire
into matters relating to nationally significant infrastructure at the request of the
Minister or after consultation with the Minister.

12. 5E - IA must have regard to Australian Government policies.

a. 5E specifies that IA must have regard to the policies of the Commonwealth Government
in performing its functions.

13. This 5A, 5B and 5C implements recommendations 3, 7, 8 of the Review to refine IA’s product
suite in respect of its audits, Infrastructure Priority Lists and Infrastructure Plans; IA to develop a
national planning and assessment framework; and IA to provide accreditation or peer-review of
projects submitted by states and territories. 5D implements recommendation 12 of the Review
to provide IA with the ability to continue research projects in alignment with Australian
Government Policies, or new inquiries in consultation with the Government. 5E implements
recommendation 2 of the Review for the Government to set out its infrastructure investment
objectives to guide IA’s advice.

Item 5: Subsection 6(2)

14. This item repeals the subclause that the Minister, in giving directions to IA, may have regard to
decisions by COAG, and substitutes it with a subclause that the Minister may have regard to
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relevant decisions of a body that consists of the Prime Minister, State Premiers and Chief
Ministers of Territories. This tidy-up is because the body COAG no longer exists.

Item 6: After subsection 6E(2)

15. This item specifies that the Board of IA must have regard to the policies of the Commonwealth
Government in performing its functions.

Item 7: Section 39C

16. This item removes the requirement of the annual reports prepared by the Board to include
details of cost benefit analysis methodology. IA’s assessment framework, published on its
website, provides information on cost benefit analysis methods applied.

Item 8: Application, saving and transitional provisions

17. This item preserves the validity of any ministerial directions and Infrastructure Priority Lists,
Infrastructure Plans and evaluations completed before the commencement of these
amendments. It also provides for the transitional arrangements of annual reports.

Part 2 - Governance
Item 9: Section 3 (definition of Board)

18. Definition of Board is repealed from Section 3 of the Act, due to the new governance
arrangements.

Item 10: Section 3 (definition of Chair)

19. Definition of Chair is repealed from Section 3 of the Act, due to the new governance
arrangements.

Item 11: Section 3

20. Inserts new definition of Chief Commissioner and Commissioner to Section 3 of the Act.
Item 12: Section 3 (definition of full-time Chair)

21. Definition of full-time Chair is repealed from Section 3 of the Act.
Item 13: Section 3

22. Inserts new definition of full-time Commissioner to Section 3 of the Act.
Item 14: Section 3 (definition of member)

23. Definition of member is repealed from Section 3 of the Act.
Item 15: Section 3 (definition of part-time Chair)

24. Definition of part-time Chair is repealed from Section 3 of the Act.
Item 16: Section 3

25. Inserts new definition of part-time Commissioner to Section 3 of the Act.

4
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Item 17: Subsection 4(3)

26. Substitutes reference to the Board with Commissioners in relation to the custody and usage of
IA’s seal.

Item 18: Subsection 4(3)

27. Substitutes reference to the Board with Commissioners in relation to the custody and usage of
IA’s seal.

Item 19: Subsection 5A(2)

28. Substitutes reference to the Board with Commissioners in relation to the Board determining the
intervals for preparing audits.

Item 20: Subsection 5C(2)

29. Substitutes reference to the Board with Commissioners in relation to the Board determining the
intervals for developing Infrastructure Priority Lists.

Item 21: Subsection 5C(5)

30. Substitutes reference to the Board with Commissioners in relation to the Board determining the
period of the Infrastructure Plan after consultation with the Minister.

Item 22: Part 2A

31. The whole of Part 2A — Board of Infrastructure Australia is repealed and substituted with Part 2A
— Commissioners. This amendment implements the new governance structure of IA. The
12-member Board, including the Chair, would be replaced with three Commissioners, including a
Chief Commissioner.

32. Division 1 of the new Part 2A deals with the functions of the Commissioners, including the
requirement for Commissioners to have regard to the policies of the Commonwealth
Government. This part also sets the responsibilities, noting that responsibilities and other
arrangements covered by the part would be mostly carried over unchanged.

33. Division 2 of the new Part 2A deals with the appointment of Commissioners. It stipulates that
there is to be one Chief Commissioner and two other Commissioners appointed on a full-time or
part-time basis for a period of 5 years. Commissioners must be appointed through a merit-based
and publicly advertised process, but which does not prevent the Minister from taking affirmative
action in relation to the appointment women or to consider appropriate geographical
representation to the positions.

34. Division 3 of the new Part 2A deals with the conduct of meetings convened by Commissioners.

35. Part 2A implements Recommendation 13 of the Review for IA’s governance arrangement to
have three commissioners.

Item 23: Section 28A (heading)

36. Substitutes reference to the Board with Commissioners for the heading CEO to act in accordance
with policies and directions of Board.

Item 24: Subsections 28A(1) and (2)
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37. Substitutes reference to the Board with Commissioners in relation to the CEO acting in
accordance with policies and directions of the Board.

Item 25: Subsection 29(1)

38. Substitutes reference to the Board with Commissioners in relation to the Board appointing the
CEO.

Item 26: Section 31

39. Substitutes reference to the Board with Commissioners in relation to the Board appointing the
acting CEO.

Item 27: Subsection 33(2)

40. Substitutes references to the Chair with Chief Commissioner in relation to the Chair granting
leave to the CEO.

Item 28: Subsection 34(1)

41. Substitutes reference to the Board with Commissioners in relation to the CEO making
disclosures of interest to the Board.

Item 29: Section 35

42. Substitutes reference to the Chair with Chief Commissioner in relation to the Chair approving
the CEQ’s outside employment.

Item 30: Section 36

43. Substitutes reference to the Board with Commissioners in relation to the CEO holding office on
other terms and conditions determined by the Board.

Item 31: Subsections 37(1) and (2)

44. Substitutes references to the Chair with Chief Commissioner in relation to the CEO giving written
notice of resignation to the Chair.

Item 32: Section 38

45. Substitutes reference to the Board with Commissioners in relation to the Board terminating the
CEQ’s appointment.

Item 33: Section 39B

46. Substitutes reference to the Board with Commissioners in relation to the consultation
requirements of the Board in preparing a corporate plan.

Item 34: Paragraph 39B(b)

47. Substitutes text ‘it considers’ with ‘the Commissioners consider’ in relation to the consultation
requirements of the Board in preparing a corporate plan.

Item 35: Section 39C
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48. Substitutes reference to the Board with Commissioners in relation to the annual report
prepared by the Board.

Item 36: Paragraph 40A(1)(a)

49. Substitutes reference to the Board with the Commissioner in relation to IA delegating its powers
or functions to a member of the Board. This would carry over the existing delegation provision
that applies for the Board to the Commissioners.

Item 37: Section 40B (heading)
1. Substitutes reference to the Board with Commissioners for the heading Delegation by the Board.
Item 38: Subsection 40B(1)

2. Substitutes text with reference to the Commissioners in relation to the Board delegating its
powers to a member of the Board. This would carry over the existing delegation provision that
applies for the Board to the Commissioners.

Item 39: Paragraph 40B(1)(a)

3. Substitutes text with reference to the Commissioner in relation to the Board delegating its
powers to a member of the Board. This would carry over the existing delegation provision that
applies for the Board to the Commissioners.

Item 40: Subsection 40B(2)

4. Substitutes reference to the Board with Commissioners in relation to the delegate complying
with directions of the Board. This would carry over the existing delegation provision that applies
for the Board to the Commissioners.

Item 41: Subsection 40C(2)

5. Substitutes reference to the Board with the Commissioners in relation to the CEO subdelegating
powers that has been delegated by the Board to the CEO.

Item 42: Application, saving and transitional provisions

6. This item ensures that all things done by the Board and Chair before the commencement of
these amendments are treated as things done by the Commissioners and Chief Commissioner.

7
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The Hon Catherine King MP

Minister for Infrastructure, Transport, Regional Development and Local Government
Member for Ballarat

Ref: MS23-003379

Ms Gabrielle Trainor AO
Acting Chair
Infrastructure Australia
GPO Box 5417
SYDNEY NSW 2001

i SATF

Via .cOm.au

Dear Ms Trainor

I am writing to provide an addendum to the Statement of Expectations (SoE) I issued to
Infrastructure Australia (I1A) with effect from 5 September 2022.

The independent review of 1A is complete and the Australian Government response to the review
recommendations was released in December 2022. The Government has introduced the
Infrastructure Australia Amendment (Independent Review) Bill 2023 (the Bill) into Parliament to
implement elements of the Government’s response to the independent review of IA.

As advised in the SoE, the Government expects IA to undertake timely evaluation of
infrastructure proposals that are nationally significant or where Government funding of $250
million or more is sought. During the passage of the Bill through Parliament, IA should only
accept project proposals for assessment from Australian, state or territory governments.

In recognition that project submissions should only be accepted from state or territory
government proponents or Australian Government entities, the Government expects that 1A will
consider opportunities to strengthen expertise within local governments to make submissions to
state and territory governments on project proposals. This should include consultation with
Regional Development Australia committees.

This letter may be published on the IA website for the information of project proponents and
other IA stakeholders. | do not expect a revised Statement of Intent from 1A in response to this
letter.

Yours sincerely

Catherine King MP
/12023

Cc. Mr Adam Copp, Acting Chief Executive Officer, IA
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