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EXECUTIVE SUMMARY

1. Optus welcomes the opportunity to provide feedback on the Department of Infrastructure, Transport, Regional Development and Communications (DITDRC) full exposure draft on the proposed Radiocommunications (Spectrum Licence Limits – 850/900 MHz Band) Direction 2021 (the Direction).

2. The draft direction is intended to support the communications policy objectives of the Government – to promote competitive market outcomes for the long-term benefit of consumers, supporting the deployment of 4G and 5G services and supporting continuity of services – and serves a two-fold purpose:

(a) It gives effect to the Minister’s decision to set-aside 10 MHz of spectrum for Optus and TPG in the 900 MHz band; and

(b) To direct the ACMA to impose an overall allocation limit such that no person, or specified group of persons, could use more than 82 MHz of sub-1 GHz spectrum under spectrum licences.

3. Optus supports the Direction being made for the 850/900 MHz auction, including the mechanism for set-aside provisions for Optus and TPG to be facilitated and the use of a sub-1 GHz allocation limit.

4. However, whilst we support the need for an allocation limit, we believe there is a case for this to be tighter. A tighter limit could help drive competitive investment in 5G and unlock
$130 billion in economic growth over the decade to 2030.

5. Optus believes that the proposed limit places too much focus on auction price discovery and revenue raising and insufficient focus on ensuring competition and pro-investment outcomes. Further we find the use of an arbitrary 40% limit is inconsistent with previous allocation limits, which excluded Optus from the 3.6 GHz auction on the basis of holding 22% to 33% of relevant spectrum. No justification is provided explaining why a higher concentration is acceptable for this foundational low band spectrum.

6. Optus recommend that the limit should be set at 72 MHz of sub-1 GHz spectrum under spectrum licences. This limit best achieves the efficiency goals by ensuring aggregate demand remains higher than aggregate supply for both 850 MHz and 900 MHz; while ensuring the sustainability of ongoing regional investment.

7. It is vital that auctions are designed to ensure the final prices reflect efficient levels. Every dollar though above this level, is a dollar that cannot be invested in the technology that supports the digital services and experiences that customers expect. A focus on auction price competition and revenue raising risks less investment in regional Australia and diminish the economic and job dividend from regional connectivity.

8. Furthermore, the Direction should ensure the ACMA cannot introduce additional barriers to the take-up of set-asides. To be clear; the proposed auction rules by the ACMA undermines the concept of set-asides and as such is counter to the Direction and Government policy.

9. Of most concern is the proposal for an ‘auction avoidance uplift’ or ‘exit price’ to be set. Not only does this risk the Government’s policy objectives, but the use of untested pricing concepts, without any justification in terms of efficiency, may be inconsistent with the Radiocommunications Act. The Direction should ensure the ACMA sets the price for the set-aside lots at the same level as the reserve price for generic lots.
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72 MHZ LIMIT IS REQUIRED TO ENSURE REGIONAL INVESTMENT

10. Optus supports the need for an allocation limit set across all substitutable sub-1 GHz spectrum. This limit must be set at a level that:

(a) Promotes competition in downstream markets;
(b) Ensures allocative efficiency is achieved; and
(c) Promotes investment in networks that rely on the spectrum.
11. Optus does not support the arbitrary decision to set the allocation limit at 40% of total sub-1 GHz holdings. This limit remains too high and does not pay sufficient regard to the foundational nature of the band and the importance of a national level playing field. Specifically, an 82 MHz limit:

(a) Risks concentrated communications markets, especially in regional areas;
(b) Places too much weight on revenue maximisation, beyond achieving allocative efficiency; and

(c) Does not provide for sustainable regional network investment.
12. Optus discusses this below.

Regional consumers benefit from competition

13. All Australians, no matter their mobile network, benefit from the presence of alternative competitive networks. The presence of alternative networks provides benefits to not just consumers who move to new providers but also those who remain on the incumbent provider – as the incumbent is forced to improve its service levels.

14. While competition in metro areas ensures competitive national prices; it does not ensure delivery of metro-like network quality to regional areas. The history of the Australian market has clearly shown that areas that are only covered by a single provider do not receive network service quality equal to that in areas of competition.

15. The history of the Australian telecommunication industry shows that competition and investment from challenger networks drives the deployment of new technology. In the fixed line sector, challenger networks like Optus invested in ADSL2+ before Telstra and drove consumer take up of broadband.1 In response to these competitive investments, Telstra belatedly upgraded some exchanges to ADSL2+, only where it faced competition.2 Where there was no competition, Telstra delayed or did not upgrade its network. Ultimately, Telstra’s unwillingness to invest in new broadband technology led to the Government forcing structural separation of Telstra through the roll-out of the NBN.

16. We see the same behaviour in the mobile network – with regional areas facing constant under investment in capacity until challenger investments are made. For example, Optus was named best mobile network in key regional cities following significant investment in its regional mobile network in 2017.3 While Telstra responded, Optus maintains data

1 ACCC, 2007, Fixed Services Review; Second Position Paper, p.9
2 Ibid., p.11
3 https://www.optus.com.au/about/media-centre/media-releases/2017/12/optus-mobile-network-named- australias-best-in-test-p3

leadership in regional cities.4 This tit-for-tat investment benefits all Australian consumers whichever mobile operator they subscribe to and drives the competitive dividend further into regional Australia. We continue to see greater local engagement, sponsorship and product offerings from Telstra in regional areas where Optus is strong.

17. We see no reason why this historical behaviour will change with the deployment of 5G. Telstra may be able to deploy a low-capacity 5G network using its regional spectrum, but this will not deliver consumers the potential of 5G that is being promised – or which is being offered now in metro areas.5 We see reports that in some regional areas Telstra’s “5G” offers slower speeds than Optus’ 4G network.6 Optus also observes that Telstra is targeting its 5G roll-out in areas where Optus has invested with strong network performance.

18. Competition is needed in order for Australians to experience the full benefits of both 4G and 5G. However, Optus’ lack of low-band spectrum limits our ability to invest further in growing our 4G network and to invest in 5G roll-out.

19. Addressing this issue requires a competitive allocation of low band spectrum and the ability to commercially invest in mobile infrastructure. Optus supports the use of sub-1 GHz allocation limit to ensure a competitive allocation; but is concerned that an 82 MHz limit may place auction price competition and revenue raising above the need to ensure the viability of regional network investments.

20. Optus reiterates that auctions and price discovery have a sole purpose to ensure efficient allocation of spectrum. Price discovery should not have an object to raise revenue. Further, any price level above that needed to ensure efficient allocation will result in lower investment in mobile networks.

21. Every extra dollar spent on acquiring spectrum is a dollar that cannot be spent on investing in regional Australia. The focus on artificial price competition risks driving inferior outcomes for the regions.

22. The efficient allocation of low band spectrum is a key element to ensure that the full
$130 billion of economic growth from national 5G networks can be achieved. Failure to efficiently allocate low-band spectrum, including encouraging deployment of mobile assets, risks $55 billion in economic growth over the decade to 2030.

23. There are no auction settings that could generate sufficient auction revenue to offset this
$55 billion loss.

72 MHz limit is consistent with previous auction decisions and reasons

24. Optus is further concerned that the limit is inconsistent with the precedent adopted in previous allocation limit directions. In previous spectrum auctions, Optus was excluded from participation due to it holding between 65 MHz to 100 MHz in metropolitan areas out of the 300 MHz across the relevant 3.4-3.7 GHz bands. In other words, Optus held 22% and 33% of total relevant spectrum and was not permitted to participate.

25. These holdings are far below the 40% limit proposed in this low band auction.



4 Optus had the top network score in voice and data for towns and roads in 2018. https://www.connect- testlab.com/australia-2018-results. And retained best data score in cities in the 2019 test https://www.umlaut.com/uploads/documents/20191204_AUS_umlaut_Report_Certificate.pdf
5 Optus 5G is delivering an average download speed of 147Mbps in the peak period
6 https://www.channelnews.com.au/exclusive-telstra-5g-struggles-to-get-past-5mbps/

26. Optus refers to the previous allocation limit directions in the 3.6 GHz auction where we were excluded from participation in metro areas on the basis of existing holdings. The Radiocommunications (Spectrum Licence Limits—3.6 GHz Band) Direction 2018 set allocation limits to ensure that no person or specified group of persons may use more than an aggregate of 60 MHz of spectrum in each metropolitan area, or an aggregate of 80 MHz in each regional area, in the frequency range 3400-3700 MHz.

27. The 2018 allocation limit was set at 20% of total holdings for metro and 27% for regional areas. This is far below the 40% recommended in the draft direction for the 850/900 MHz auction; even where there remain three main mobile players and the potential for other bidders.

28. Optus observes that while no regulatory impact statement was prepared for the current Direction, one was prepared for the 2018 3.6 GHz Direction. The 2018 RIS provides useful reasoning which can be used when considering the appropriate allocation limit for spectrum in the 850/900 MHz band.

29. The 2018 RIS argued against a lower allocation limit (as recommended by the ACCC) on the basis that allocative efficiency “is constrained when allocation limits result in a scenario where supply is equal to or exceeds demand”7 and rejected the lower allocation on the basis of a lack of competitive tension. Optus observes that a similar argument is put forward in the explanatory statement for the draft 2021 allocation limit direction and the ACCC advice.
30. While setting limits to ensure aggregate demand is higher than (or equal to) supply can achieve the efficiency objective under the Radiocommunications Act, adopting rules that creates excessive competition above this level risks promoting auction revenue maximisation objectives – which is not an objective of the Radiocommunications Act. Optus remains concerned that ensuring “price competition” focuses too much on maximising auction revenue, rather than on achieving allocative efficiency.

31. However, insofar as ensuring price competition promotes allocative efficiency, an allocation limit of 72 MHz still achieves this objective. Concerns over allocative efficiency can only arise where aggregate supply is greater than aggregate demand.8 A 72 MHz limit will still ensure aggregate demand is greater than, or equal to, supply:

(a) 72 MHz limit will permit Optus to acquire 50 MHz and TPG to acquire 20 MHz. This will ensure there is strong competition for the 50 MHz on sale in the 900 MHz band.

(b) 72 MHz limit, together with regional/metro licences areas in 850 MHz band, will permit Telstra and TPG to acquire an additional 10 MHz each, Optus to acquire at least 10 MHz and allows regional-focused bidders like NBN Co and Pivotel to bid. This potential demand remains higher than the 20 MHz on offer in the 850 MHz band.

32. Optus agrees that allocative efficiency is promoted where aggregate demand is higher than, or equal to, aggregate supply. The analysis above shows that a 72 MHz sub-1 GHz cap allows this to occur for both national 900 MHz licences, and regional/metro 850 MHz licences.




7 Radiocommunications (Spectrum Licence Limits—3.6 GHz Band) Direction 2018, Explanatory Statement, Attachment A.
8 See 2018 RIS (above)

33. Consistent with the legislative objectives, and precedent adopted in previous allocation limit directions, Optus supports a 72 MHz allocation limit across the sub-1 GHz spectrum bands.

ENSURING THE ACMA’S ALLOCATION RULES GIVE EFFECT TO THE INTENT OF THE DIRECTION

34. The purpose of the set-aside provision is to establish a mechanism to ensure that Optus and TPG can continue to provide existing services to their customers. However, it is important that its implementation through the auction rules does not undermine this outcome.

35. Optus is concerned that the ACMA is proposing to:

(a) Set inefficient price signals when specifying the pre-determined price for a set- aside lot which materially differs from the value of other lots. There is no precedent that would warrant the set-aside lot to be set at a pre-determined price that is above the starting price of any equivalent upper 900 MHz lot.

(b) Prevent Optus and TPG to formally withdraw from being allocated the set-aside lot during the live auction.

36. Both of these proposals introduce additional barriers to parties taking up the set-aside, which is inconsistent with the intent of the Direction. Optus submits that the Direction be further amended to address these concerns to ensure its implementation is consistent with the Government’s objectives and Minister’s intent.

37. Optus therefore submits that the Direction be amended to ensure that no additional unnecessary barriers be introduced – such as financial barriers – that would have the effect of undermining the intent of the Direction.

Set-aside must be priced consistent with other generic lots

38. Optus does not support the pre-determined price for the set-aside lot to be set on an uncertain basis. Specifically, it is not appropriate for proposals such as an ‘auction avoidance uplift’ or ‘exit price’ to be considered. This would undermine the Government’s policy objectives. Further, we are concerned that the use of such uplifts, without any justification in terms of efficiency, is inconsistent with the Radiocommunications Act. The Direction should ensure the ACMA cannot introduce such a price construct.

39. The introduction of either an ‘auction avoidance uplift’ or ‘exit price’ cannot be justified. Optus is not aware of any policy or economic theory that would support such an uplift. Optus is deeply concerned that the ACMA would consider such a novel approach which appears on its face to work against the Direction.

40. A premium – in any form – applied to set-aside lots is contrary to the intent of the Direction to maintain service continuity for regional Australians. Spectrum allocation, including setting related price terms for set-aside lots, should support the Government’s policy objectives rather than used as a means of maximising Government revenue.

41. Optus considers that:

(a) A premium based on an ‘uplift’ value risks the spectrum lot being allocated at above-market rates, which leads to an inefficient allocation of the valuable

spectrum asset, inconsistent with the objectives of the Radiocommunications Act. Thus would effectively act as a tax on regional customers.

(b) The use of an ‘exit price’ value further exacerbates the risk of acquiring a spectrum asset that is above the bidder’s terminal value for the set-aside lot, which leads to an inefficient allocation of the valuable spectrum asset; inconsistent with the objectives of the Radiocommunications Act.

42. While we acknowledge the intent to allow the ACMA to develop the specific auction rules which give effect to the Direction, the proposed pricing approach is so fundamentally counter to the intent of the Direction and the Government’s policy objectives that the Direction should be amended to prevent the adoption of the discriminatory pricing across generic lots.

43. As discussed above, the Government’s policy objectives aim to support competitive market outcomes in regional areas and to minimise further imbalance in low-band holdings. The ACMA should not introduce any unnecessary financial barriers, such as setting an uncertain pre-determined price for the set-aside lot.

44. Importantly, the market price for the set-aside lot should be set no higher than the starting price of an equivalent upper 900 MHz lot offered in the auction. Optus submits that the Direction should make clear that the ACMA cannot set reserve prices for set- aside lots different from other lots.

Process for set-aside participants to commit to a set-aside lot

45. The set-aside provision was designed to reduce risk and uncertainty for service continuation, however its current form it creates substantial risk and uncertainty. We acknowledge the intent to ensure that decisions to take up the set aside do not prevent other parties from acquiring spectrum and to address the risk of unsold lots.

46. However, the procedures proposed by the ACMA introduce material risk and uncertainty which create a disincentive for operators to take up the set-asides. This is counter to Government policy and the intent of the Direction.

47. To address this, Optus proposes the following auction rules that addresses the risk and uncertainty, while still ensuring that any unallocated set-aside lots still be allocated during the auction. Optus proposes:

(a) Election of a set-aside lot. Optus agrees that this should take place by the application deadline, however the financial commitment of securing this set-aside lot should not be binding at this stage.

(b) Securing eligibility for the ‘elected’ set-aside lot. Optus agrees that may take place by the eligibility deadline with any additional lots to be nominated in the eligibility nomination form, however the financial commitment of securing this set- aside lot should not be binding at this stage.

(c) Final withdrawal of the ‘elected’ set-aside lot. Optus submits that all set-aside participants should be given a final opportunity to financially commit to the ‘elected’ set-aside lot during the pre-bidding phase.

(d) The final generic allocation of the set-aside lot will therefore only occur at the completion of the primary stage. Optus notes that while this introduces a minor difference in timing of the ‘direct’ allocation from before the pre-bidding phase to after completion of the primary stage, we note that this will have a

significant impact on internal governance processes – including for bid strategy, financial governance and management approvals.

48. Optus considers the decision by set-aside participants to accept or reject a set-aside lot does not impact on the overall ability of other bidders to acquire spectrum in the auction. While it is unlikely that a set-aside once elected will subsequently be forfeited during the pre-bidding phase, Optus submits that the opportunity to withdraw should be afforded to all set-aside participants during the pre-bidding phase and only directly allocated as part of the close of the primary stage. This can be established in the allocation rules, for example, with any withdrawn set-aside lots to be open for allocation by remaining bidders in a secondary stage. Specifically,

(a) In the unlikely event that this occurs, the forfeited lot can be returned to the allocation pool to be taken up by any remaining bidder in the auction in accordance with the allocation rules.

(b) Optus proposes that a secondary stage, similar in form and function to that adopted in the 3.6 GHz and 26 GHz auctions for allocating any unsold lot where a minimum spectrum requirement was triggered, be reintroduced. Participation would also be limited to any remaining bidders subject to their registered eligibility and allocation limits at the close of the primary stage. This would address any auction efficiency risk of ending up with unsold lots at the close of the auction.

49. Optus submits that the Direction directs the ACMA to allow set-aside participants to withdraw from their ‘elected’ set-aside lot during the pre-bidding phase.
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