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INTERACTIVE GAMBLING BILL 2001

OUTLINE

The Interactive Gambling Bill 2001 (the Bill) provides for redtrictions and complaintsin
relation to interactive gambling services. The framework in the Bill has three main dements.
Firdly it creates an offence of providing an interactive gambling service to cusomersin
Audrdia Secondly the Bill establishes a complaints scheme which will engble Audtrdiansto
make complaints about interactive gambling services on the Internet which are available to
Augrdians. Thirdly the Bill prohibits the advertising of interactive gambling servicesin
Audrdia

The Government is concerned that new interactive technology, such asthe Internet and
datacadting has the potentia to greetly increase the bility to gambling and exacerbate
problem gambling anong Audtrdians.

The proposed framework contained in the Bill will limit the development of this newly
emerging industry and minimise the scope for problem gambling among Audrdians. It
balances the protection of Austrdians with asensble and enforceable regulatory regime.
The Government is concerned not to impose unreasonabl e obligations upon Internet service
providers. The proposed regulatory framework in the Bill will give the Audrdian
Broadcasting Authority (ABA) powers to issue hotices to Internet service providers aimed
at taking reasonable steps to prevent access to prohibited Internet gambling content hosted
outsde Audrdia

The main elements of the proposed framework are:

an offence provison that makesit an offence for a person to provide interactive
gambling services to a cusomer who is physicdly present in Audrdia. The offence
provision applies to both Audtraian-based and oversess interactive gambling service
providers,

an offence provision that makes it an offence for a person to provide Austrdian-based
interactive gambling services to customers in designated countries,

an industry-based system for responding to complaints in relation to interactive gambling
services where the relevant content is available for access on the Internet by Australian
customers;

a complaints mechaniam will be established in which a person may complain to the ABA
about prohibited Internet gambling content;

in reation to Internet content hosted in Audraia, the ABA must refer the complaint to
an Audrdian police forceif the ABA consders that the complaint should be so referred



€. if it gopears from the complaint that a person may be committing an offence of
providing an interactive gambling service to Audrdians,

in relation to Internet content hosted outside Audtrdia, the ABA must notify the content
to the policeif it consders that the content should be referred to the police. In addition
the ABA will notify the content to Internet service providers so that the providers can
ded with the content in accordance with procedures specified in an industry code or
gtandard. In the absence of an industry code or standard the ABA will be given powers
to issue a notice to Internet service providers to take reasonable steps to prevent access
to the Internet content;

Internet service providers will be protected from civil proceedings by customers affected
by ABA notices,

agraduated scde of sanctions againgt Internet service providers for breaching ABA
notices or the Bill will goply.

The Government does not propose to mandate any particular technologica solutionsto
filtering overseas sourced materia. Rather, the industry will be asked in the fird instance to
propose appropriate procedures they would follow in preventing access to prohibited sites.
These procedures would take account of technicd limitations and cost consderations.
However, if the industry is unable or unwilling to develop such procedures itsdlf, or if the
procedures are deficient, the ABA will have the ability to make a mandatory industry
gandard. The Minigter will aso have the ability to direct the ABA to determine an industry
gsandard if an ABA request to arelevant industry body or association to make an industry
code is not complied with. In any event, service providers will only be required to prevent
access to materid available on their service that has been subject to a complaint and when
subsequently notified by the ABA.

The Government will continue to work within the Ministerid Council on Gambling for a
collaborative nationa gpproach on problem gambling. Agreements reached at Council of
Audrdian Governments on 6 November 2000 will result in States and Territories
implementing a series of harm minimisation measures immediately. More far-reaching
measures and research and public awareness strategies will be developed further under the
auspices of the Minigerid Coundil.

Part 7A of the Bill makesit an offence to advertise interactive gambling servicesin Audrdia
The prohibition applies to both on-line and offline advertiang of interactive gambling in
Audrdiaand the externd Territories.

The prohibition in Part 7A isto apply to any person who publishes or broadcasts an
advertisement in Audrdiafor any interactive gambling service (whether or not the interactive
gambling service has any Audtraian customers), subject to certain exceptions set out in Part
7A. The prohibition does not extend to advertisements published in overseas media such as
magazines published or distributed overseas or Internet Stes that are amed a non-
Audrdian audiences.



The prohibition is modeled broadly on the Tobacco Advertising Prohibition Act 1992
(the Tobacco Act). Part 7A includes trangtiona provisions modeled on the equivaent
provisonsin the Tobacco Act to accommodate existing arrangements relating to the
advertisng of interactive gambling services.

There are two generd offences.

an offence of broadcagting an interactive gambling advertisement in Audrdia and
an offence of publishing an interactive gambling advertissment in Audrdia

FINANCIAL IMPACT STATEMENT

TheBill is not expected to have any financid impact on Commonwedlth expenditure or
revenue.

REGULATION IMPACT STATEMENT

INTRODUCTION

The Government has a generd concern about problem gambling in Austrdia. The
Productivity Commission found in 1999 that 2.1% of the adult Australian popul&tion or
290,000 people suffer from problem gambling. 130,000 people experience severe
problems. For every problem gambler at least seven other people are adversdly affected.
Thereisin addition concern that interactive gambling represents a quantum legp in the
accessihility of gambling services, and could exacerbate problem gambling in Austrdia

Audrdiadready has one of the largest per capita gambling indudtries in the world. The
Productivity Commission found that, on average, adult Austraians currently spend at least
twice as much on legalised gambling as people in North America and Europe—making
Audrdians among the heaviest gamblersin the world. The negative socia impacts
associated with the gambling industry affect many Audraian families and communities. They
aso affect the Commonweath Government in terms of welfare and other support functions
provided to victims of problem gambling.

Audrdiaisadso at the forefront of the information economy. It is one of the top four nations
in terms of homes with Internet connections and the percentage of the population with
Internet access. In 1999, six million Augtrdians had access to the Internet, and of these
more than 75% accessed it more than once aweek. Between November 1998 and
November 1999, the number of households with Internet access increased by over 100%.
Over the next twelve months this accessis expected to continue to grow rapidly and
sgnificantly. The percentage of households with Internet accessis expected to grow from



25% in November 1999 to 35% by November 2000. This growth in Internet access
corresponds to a growth in the accessibility of gambling services. Audtrdians are a'so
becoming increasingly comfortable with conducting ectronic transactions online. Over
800,000 people purchased goods or services over the Internet in the year ending November
1999—an increase of 183% on the previous year’ s figure of 286,000.

Furthermore, the Internet is only one of agrowing number of new communications
technologies. Within the next year, new interactive broadcasting services and wireless
telecommunications services could provide new platforms for gambling.

These factors underlie the concern of both the Commonwedth and the community about the
potentid for interactive gambling to exacerbate the negetive socid impacts of excessve
gambling. New communications technol ogies have the potentia to enable services equivaent
to poker machines, casino games, or bookmakersin every Australian home, 24 hours aday.
The Productivity Commission has described this as a“ quantum legp’ in accessibility. This
could contribute to an associated growth in problem gambling.

Of particular concern is the presence of gambling in the home. Households with children

have been early adopters of new interactive technology such asthe Internet. Table 1
demondrates the high level of Internet uptake in households with children.

Table 1: Inter net access at home

Nov 1998 | Nov 1999
Couples with children 27% 39%
Single parent families 15% 19%
Coupleswith no children 15% 23%
Single person 9% 10%
Other 22% 25%

Source: The Current State of Play: Australia and the Information Economy, National Office for the Information
Economy, 2000

While parents may take reasonable precautions to prevent their children from accessng
gambling within the home (via the home computer, for example), it is possible that parenta
gambling within the home may encourage children to learn and rehearse gambling activities
and behaviours.

New interactive technology gives content devel opers the ability to include highly attractive
multimedia content in game and Ste development. Internet gambling Stes dready offer
sophisticated graphics, music, and live broadcasts of events such as horse racing.
Improvements in bandwidth, accessibility and processor technology will give developers
new opportunities to create new gambling products.



Y oung people are early adopters of digita technology and may be particularly attracted to
usng high-tech gambling products. This may create a new population of problem gamblers.
Although technology offers new opportunities for verifying the identity and age of agambler,
the Commonwedth is concerned that savvy users—particularly younger, computer-literate
users—may 4ill find ways around these measures and access gambling from the home. The
growth and impact of the Electronic Gaming Machine (EGM) market in Audrdiaisan
example of how new gambling products can atract new gambling populations, and creete
new problem gambling.

The Commonwedth is aware of broad community concern about gambling. The
Productivity Commission found that while most Austrdians gamble, around 70% of
Augrdians (including a substantid mgority of regular gamblers) consder that gambling does
more harm than good to the community. A sgnificant proportion of the submissons madeto
the Senate Information Technologies Sdect Committeg sinquiry into Internet gambling
expressed concern about the potentia for interactive gambling to exacerbate problem
gambling in Audrdia

In early 2000, the Government decided to pursue a 12-month moratorium on new
interactive gambling services in order to dlow the feashility and consequences of a
permanent ban to be studied. After failing to secure the support of dl of the States and
Territories for a voluntary moratorium, the Government introduced the I nteractive
Gambling (Moratorium) Bill 2000. The moratorium period commenced on 18 May 2000,
and coversinteractive gaming and interactive wagering after a sporting event has
commenced.

The Government aso established aMinisterid Council to provide leadership on problem
gambling. It is made up of State and Territory Ministers and is chaired by the
Commonwedth Miniger for Family and Community Services. The Minigteria Council met
for the first time on 19 April 2000, and agreed to aims and objectives towards a nationa
gpproach to the problem gambling. It also agreed to exchange information on responsible
gambling strategies, and to provide aforum for common issues, with the objective of
developing suitable regulatory approaches.

In November 2000, the Council of Australian Governments (COAG) considered the issue
of problem gambling. It reached agreement on the immediate implementation of a set of
harm minimisation measures by State and Territory Governments, mostly focused on
electronic gaming machines (EGMSs, or ‘pokies), and agreed that the Minigeria Council
would consder a number of more far-reaching measures. This agreement will form the bas's
for the future work of the Ministerid Council. Interactive gambling was not discussed by
COAG. The framework agreed in principle at COAG was progressed at an officias
meeting of the Minigerid Council in January 2001. The next Minigerid mesting is scheduled
for 20 April 2001.

The Nationd Office for the Information Economy (NOIE) conducted a study into the
feaghbility and consequences of banning interactive gambling in consultation with the
Department of Family and Community Services (FaCS). The report considered the



technicd feaghility of banning interactive gambling on the Internet, and the possble
economic and socid consequences of a ban, and made the following findings:

1. Thereare severd technica methods that could potentialy be used to implement a
ban on interactive gambling based on Internet content control. These include packet
filtering, content filtering, router filtering and detection-response filtering. However:

al of these methods can potentially degrade generd Internet performance;

none would be 100% effective in preventing Audtralians accessto
interactive gambling services, and

implementation would take at least six to twelve months and would require
conaultation with the gambling industry, telecommunications carriers and
Internet service providers.

Content control options are only relevant to gambling services provided from
oversess. Implementing a ban on domestic interactive gambling service providers or
on interactive gambling services ddivered viadigital broadcasting or mobile
telephony would require legidative change only.

2. The Commonwedth has clear congtitutional and enforcement powers to ban
interactive gambling within Augtrdia. Any banning legidation would probably not
involve an acquisition of property requiring the provision of just terms compensation.

3. A banviafinancid controlsis not feasible.

Interactive gambling is aragpidly growing e-commerce industry. However, aban
would be consstent with the Commonwedth’ s e-commerce Strategy, which calsfor
appropriate legal and regulatory measures to protect consumers.

5. Economic modeling commissioned for the study indicates that a ban may have
modest or small economic benefitsfor Audtraliain terms of restricting accessto a
harmful activity and possible aggregete benefits for State and Territory taxation
revenue. Thereis dso aneed for further regulation impact andyss of the costs and
benefits of options for implementing any ban. In particular, the modelling did not
factor in potentia costs to Government and industry of implementing a ban.

6. Thegrowth of interactive gambling has the potentia for negetive socid
consequencesin Augtraia because of increased accessibility of gambling services.

7. A ban would be conagtent with Audtraia s current obligations in the context of the
Generd Agreement on Trade in Services, but would need to take into account the
Audrdia-New Zealand Closer Economic Relations Agreement.

| SSUE
The Government is concerned that new interactive communication services will give

interactive gambling service providers (IGSPs) new opportunities to increase the Sze and
accesshility of the gambling industry in Audtrdia The Productivity Commission hasfound a



grong link between the bility of gambling services and the prevaence of problem
gambling in the community. Inits report, Australia’s Gambling Industries (1999), it states
thet ‘there is sufficient evidence from many different sources to suggest a Sgnificant
connection between greater accessibility ... and the greater prevalence of problem

gambling.’

The concern is thus that the growth in avallability of interactive gambling servicesto the
Audrdian community will leed to an increase in problem gambling.

OBJECTIVES

The Government is concerned that the interactive gambling industry has the potentid to
expand rapidly in Audrdia, and that any further expangion of interactive gambling could
exacerbate problem gambling in Audtrdia. The Government is aso mindful of the need not
to place undue burdens on Austraia s communications industries. It hence seeks a Srategy
for restricting Audtrdian’ s access to interactive gambling while baancing the interests of the
information economy.

OPTIONS
Three options can be identified in congdering a ban on interactive gambling in Audrdia

1. mantaining the Satus quo by not implementing any sort of ban or restriction;

2. legidaing atargeted ban designed to protect Audtrdian consumers while limiting
impact on the interactive gambling industry and 1SPs; or

3. legidaing acomprehengve ban on interactive gambling in Audraiathat completely
eliminates the Audtrdian interactive gambling industry and includes mandatory
blocking by ISPs.

Thefirst option would dlow State and Territory licensing regimes for interactive gambling
to operate without Commonwedth intervention. These regimes incorporate harm
minimisation measures for interactive gambling, and interact with a developing nationd
gpproach to interactive gambling regulation. Thiswould dso occur in the context of existing
initiatives on problem gambling under the strategic framework agreed by COAG and
referred for implementation to the Minigerid Council on Gambling.

The second option involves the legidation of a ban on the provison of interactive gambling
services to persons physicaly located in Audtraia by IGSPswith alink to Audtrdia, as well
as a complaints-based regime that alows for the filtering of foreign-based | GSPs by
Audrdian Internet users, comparable with exigting arrangements for Internet content. The
COAG and Minigerid Council initiatives on problem gambling would dso apply, aswould
the harm minimisation measures implemented by States and Territories in the case of



interactive gambling services provided to overseas customers. This option would not restrict
the export of interactive gambling services by Audrdian IGSPs.

The third option would be a comprehensive banning strategy that would seek to prohibit
the domestic industry entirely, as well asimplement content blocking a the ISP leve in order
to redtrict Audrdians access to offshore IGSPs. Minigterid Council initiatives for problem
gambling would continue to apply, but State and Territory interactive gambling regulation
would appear to be superseded under this option.

IMPACT ANALYSIS
Impact group identification
Affected groups would be:

|GSPs;

interactive gambling consumers and, in particular, problem gamblers;
State and Territory Governments,

the Commonwedth Government;

welfare and problem gambling agencies;

communications indugtries (particularly 1SPs); and

the Audrdian economy asawhole.

Option 1. Status Quo

The Commonwealth could opt to take no action in relation to a ban on interactive gambling,
other than existing program initiatives in the context of the Minigerid Council on Gambling.

| nteractive gambling industry

Doing nothing is unlikely to dow the growth of thisindustry in Audrdia and the accessibility
of gambling services online. The licenang and regulatory regime established by the States
and Territories gppears to promote the growth of the Audtrdian interactive gambling in a
globa market. The offshore interactive gambling industry will dso continue to have full
access to the Austraian market.

| nteractive gambling consumers and problem gamblers

If the Commonwedlth does not take action to retrict Audtrdians accessto interactive
gambling services, arange of Audraian-based |GSPs and offshore sites will continue to be



avaladle. Given that Audtralian States and Territories have dready issued a number of
interactive gambling licences, it is reasonable to expect that interactive gambling consumers
will have access to an increasing choice of domestic providers.

Under this option, potentiad problem gambling arising from interactive gambling will be
unchecked. Minigteria Council initiative will provide some protection in terms of problem
gambling programs. Because interactive gambling may gpped to new types of gamblers, it is
possible that the types of problems encountered by problem gamblers would aso be new
and different.

State and Territory Governments

Under the status quo option, State and Territory Governments will be able to continue to
license new interactive gambling service providers. Thiswill enable the licensing authorities
to continue to collect fees and will provide ongoing opportunities to generate revenue.

However, an economic study commissioned by NOIE points out thet interactive gambling is
subject to concessiona tax regimes and tax competition between States and Territories.
State and Territory revenues may thus be limited by the growth of the interactive gambling
industry in relation to other entertainment or comparable industries taxed a normd rates.

Commonwealth Government

Thereisno direct financid impact on the Commonwed th under the status quo. The
Commonwedth has agreed in principle to jointly fund initiatives agreed a the COAG
meseting of November 2000, but these rdate to dl gambling rather than just interactive

gambling.

An indirect impact may stem from a greater demand for Commonwealth socid services
resulting from problem gambling associate with interactive gambling services that would
otherwise have been restricted.

Welfare and problem gambling agencies

There is a reasonable expectation that problem gambling and the demand for problem
gambling support servicesin Audtrdiawill continue to grow if the Commonwedth does
nothing to restrict Australian’ s access to interactive gambling services. Moreover, because
interactive gambling may dtract new players, thereis a chance tha problem gambling
support agencies may need to adapt to dea with growing numbers of problem interactive
gamblers.

Communications industries
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Under the status quo, no obligations are imposed on 1SPs or other sectors of the
communications industry by the Commonwedlth to take any measuresto restrict access to
interactive gambling services.

The Australian economy as a whole

Under the tatus quo option, the Australian economy as a whole would not benefit from any
measures that might limit problem gamblers' requirements for socid services. The Audrdian
interactive gambling industry would remain a moderate earner of export revenue, aswdl as
amoderate source of revenue for States and Territories. However, economic modelling
suggests that this option may not maximise such benefits.

Option 2: A Targeted Ban
The Commonwedth could ban the provision of interactive gambling services by Audraian

operatorsto usersin Audrdia. It could aso give Audtrdian users the capacity to filter out
these services from offshore providers.
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| nteractive gambling industry

A digtinction needs to be made between gaming, wagering and lotteries as different types of
gambling in assessing the impact of the proposed legidation on the interactive gambling
indudtry.

Imposing such aban islikely to have a moderate effect on the Australian-based interactive
gaming industry and its employees. Thisis because the interactive gaming industry in
Audrdiais primarily focused on offshore markets. For example, only about 5% of Lasseters
Online players are Audrdian, and only a subset of these play for money. Audrdian users
make up only atiny proportion of interactive gaming providers clientele, and this patternis
likely to be followed by new entrants into the market. This option would hence not
ggnificantly limit the capacity of Audrdian interactive gaming providers from competing in a
globa market.

Interactive wagering and lotteries are different. The market for some of these servicesis
primarily domestic. The redtriction of interactive wagering and lottery services may therefore
have sgnificant negative commercia consequences for segments of the indudtry thet are
focused on a domestic market.

The legidation would not limit or restrict in any way the capacity of State and Territory
Governments to renew exigting interactive gambling licences or gpprovas, or to issue further
licences or approvas. The primary regulatory hurdle for new Audrdian entrantsinto the
internationd interactive gambling market is obtaining authority from the rdevant State or
Territory Government.

State and Territory Governments

Research commissioned by NOIE suggests that a ban on the provision of interactive
gambling services by Australian operators to Austrdians may have a moderately beneficid
aggregate impact on State and Territory revenues. Thisis because the interactive gambling
industry is currently subject to taxation incentives and taxation competition between States
and Territories. The consultant’ s proposition isthat aredtriction on Audtrdians accessto
thisindustry would result in increased patronage of entertainment activities that are taxed a a
higher rate than interactive gambling, with a corresponding increase in State and Territory
revenue.

Commonwealth Government

The cost of the Government’ s monitoring role under the legidation has been estimated at
around $1.5m in 2001-02 for start up, and then $0.75m for each of the forward years.
These costs should be absorbed.
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There may be areduction in demand for Commonwealth socid services that would have
been required as a consequence of problem gambling associated with prohibited interactive
gambling sarvices.

| nteractive gambling consumers and problem gamblers

A redriction on the range of interactive gambling services available to consumers would
reduce consumer choice. However, consumers, and in particular problem gamblers, would
have some protection from interactive gambling services, which, in the Government’ s view,
have the potentid to exacerbate problem gambling.

Welfare and problem gambling agencies

Pressure on welfare and problem gambling agencies would potentially be reduced by a
restriction on Audrdians access to interactive gambling services.

Communications industries

Under atargeted ban, the ISP industry would have the option of contributing to the
development of a code by arepresentative industry body that would provide for approved
content filters to be made available to Audtrdian Internet users. In this regard, the legidation
is modelled on the online content scheme implemented in 1999 by Schedule 5 of the
Broadcasting Services Act 1992. Under Schedule 5, the Internet Industry Association
(I1A) regitered a code with the Ausdtradian Broadcasting Authority (ABA). The code
provided for the industry to respond to community complaints against content that had been
upheld by the ABA by natifying the manufacturers of approved filters about the offending
gtes. It aso provided for ISPsto furnish their users with information about the online content
scheme and access to approved filtering software. In practice, the obligations of an ISP are
discharged by providing hyperlinks to information on the ABA website and the websites of
goproved filter providers. This regulatory impact could be described as minimd.

The fact that the current legidation is modelled on the online content scheme dso means that
setup and compliance cogts for the industry would be margina in nature.

There would aso be no impact on generd Internet performance. The indalation of filtering
software on end users computersis entirely voluntary on the part of the user. Even wherea
user chooses to ingd| the software, the effect would be so smdl asto be difficult to
measure, and would only affect that user’s computer, and not generd Internet performance.
The speed of auser’s computer processor and Internet connection are far more significant
factorsin determining the performance of the Internet from the perspective of that user.

The ingdlation of filtering technology at any leve of the Internet hierarchy would not be
mandated under this option. The mandating of such technologies would have a deleterious
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effect on generd Internet performance, either by dowing down data transfer speeds, or by
unintentionally blocking access to legitimate online services.

Thereis dso evidence that the interactive gambling industry contributes to the development
of Audgrdid sinformation indudtries. Spin-off benefitsin the form of expertise and
infrastructure would continue to accrue in some degree under this option.

The Australian economy as a whole

Economic modelling suggests that there is likely to be no benefit to nationd economic
welfare from including exports in a ban on interactive gambling. This is because exports of
interactive gambling do not impose any domestic socid costs. Hence, under the criterion of
maximising national economic welfare, if interactive gambling is to be banned, the ban should
cover interactive gambling supplied to people located in Australia, but not people outside
Audrdia

This modelling aso suggests thet the economic benefit derived from a ban does not differ
dramatically between apartid ban and a comprehensive ban.

Option 3: A Comprehensive Ban

Under the third option, a banning strategy would be comprehensively applied to both
domestic and foreign IGSPs. This would involve complete prohibition of Austrdian IGSPs,
regardless of whether they provide gambling servicesto Audtradians or offshore residents, as
well as an aggressve Srategy to prevent Audrdians access to offshore interactive gambling
services via blocking measures a the ISP leve.
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| nteractive gambling industry

The domedtic interactive gambling industry would be diminated by this option. A substantia
reduction in employment in the gambling industry would resuilt.

State and Territory Governments

Asisthe case with atargeted ban, a comprehensive ban may have a moderately beneficia
impact on State and Territory revenues, according to economic research commissioned for
the study into the feasibility and consequences of banning interactive gambling. Thisis
because a redtriction on the interactive gambling industry would be likely to result in
increased patronage of entertainment activities that are taxed at a higher rate than interactive

gambling.

Commonwealth Government

A comprehensive ban would require considerably greater resources than those estimated in
relation to option 2 for both adminidtration of a content regulation scheme and police
enforcement of offences. Thereisno precise estimate.

There may be areduction in demand for Commonwealth socid services that would have
been required as a consequence of problem gambling associated with prohibited interactive
gambling services.

| nteractive gambling consumers and problem gamblers

Consumers choice would be restricted, with a corresponding diminution in the vaue of the
interactive gambling industry as awhole. However, there would aso be protection from the
possible harmful socid effects of interactive gambling.

Welfare and problem gambling services

Whdfare and problem gambling support services would benefit by not having to provide
increasing levels of service to those impacted by problem gambling related to interactive

gambling.

Communications industries

A comprehensve ban would involve the mandatory ingtdlation of content blocking
technologies by 1SPs. There are severa technical methods that could potentialy be used,
but dl can degrade generd Internet performance, and none would be 100% effective in
preventing Audtrdians access to interactive gambling services. Such a strategy would
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involve dgnificant industry-wide costs, ranging from $200,000 to $6 million for
implementation, and $200,000 to $2.6 million annualy (rising uncapped) for maintenance.
Inferior Internet performance would have flow-on effects for the entire information economy
in Augrdia

The Australian economy as a whole

Like atargeted ban, economic modelling suggests that a comprehensive ban could have
moderate benefits for the Austrdlian economy as awhole. However, these benefits are
somewhat limited compared to a targeted ban because of the limitation on consumer choice
and the corresponding dip in the vaue of the interactive gambling industry. The decreasein
export revenue resulting from the restriction on exports of interactive gambling services
would aso deprive the Audtrdian economy of some benefit.

CONCLUSION AND RECOMMENDED OPTION
The recommended option:

focuses a ban to the provision of service by Austraian operatorsto Audraians,

does not redtrict the capacity of Audtrdian IGSPs to compete in the internationa
market;

may have moderate benefits for State and Territory revenues and the economy asa
whole, according to one economic model; and

would have aminima impact on the Internet service industry.

The option would be complemented by initiatives underway in the context of the Minigerid
Council on Gambling to ded with problem gambling.

Thisis preferable to the maintenance of the status quo, which may exacerbate problem
gambling through an increase in access to gambling services. Itisaso preferableto a
comprehensgve ban, which would impose unreasonable obligations on 1 SPs and would
completdy diminate the interactive gambling indudtry in Audrdia

OTHER ISSUES
Restriction on competition

The recommended option does not redtrict the potentid of the Audtralian interactive
gambling industry to compete in an internationd market. It restricts the access of offshore
providersto the Australian market, but only to the extent that Austrdian users choose to
take advantage of the complaints-based content regime to filter these services from their
systems.
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Effects on small business

|GSPsthat are smdl businesses may have to modify their services to comply with the
recommended Strategy. Specificaly, such smal businesses may have to take steps to redtrict
Audrdians accessto interactive gambling services. However, small IGSPs would continue
to have access to the international market.

|SPsthat are smdl businesses may have to contribute to the development of an industry
code to provide for user-leve filtering of offshore servicesidentified under the
complaints-based regime. They would aso need to ensure that such filtering softwareis
made available to Audrdian users. These compliance costs would be minimd sincethisis
largely commensurate with provisons dready made under the Broadcasting Services Act
1992 for Internet content regulation.

Effects on regional Australian jobs

The recommended option would have some impact on employment in regiond Audtrdia, to
the extent that dements of the interactive gambling industry most severely impacted by the
redrictions may be located in regiona Audtraia These include interactive wagering and
|ottery providers. Jobsin the interactive gaming and Internet service industriesin regiond
Audtradiawill experience a more moderate impact.

Trade Impact Analysis

Given the globa market for interactive gambling servicesislargdy untapped, the Audtraian
interactive gambling industry has the potentia to generate export revenue. The Audtrdian
industry isrelatively new and smdl. As a early June 2000 there were approximatdy 15
providers operating. States and Territories had issued 25 interactive gambling licences.
Evidence provided to the Senate Select Committee on Information Technologies 1999
inquiry into Internet gambling indicates that, athough new, a number of providers have had
rapid growth and are generating export revenue. The recommended option will not prevent
existing and prospective |GSPs from competing internationaly for business.

CONSULTATION

In the course of completing the study into the feasibility and consegquences of banning
interactive gambling, the Government undertook wide industry and community consultation,
induding:

around of written public submissionsin July and August 2000, during which 59
submissions were received,
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an interactive gambling forum hosted by NOIE in Mebourne in October 2000,
attended by representatives from the interactive gambling industry, community
groups and academia; and

atelephone survey of community attitudes commissioned by FaCS.

The Government aso accepted numerous written and ora representations from industry and
community bodies on the topic of aban on interactive gambling during the moratorium
period, and commissioned expert studies on the economic and technica impacts of a
possible ban.

The recommended option has been developed to respond to strong community concern
about the potentid of interactive gambling to exacerbate problem gambling, in away that

ba ances the concerns of the interactive gambling industry and communications industries.
Views expressed in consultation have been incorporated into the recommended option in the
following ways

1. It responds to community concern about interactive gambling by restricting
Audrdian’s access to these services. Submissions from individuals and community
groups, aswell as the survey of community attitudes commissioned by FaCS,
indicated a high level of community support for strong restrictions on access to such
sarvices. The Interchurch Gambling Task Force, the Sdvation Army, the Wedey
Community Legd Service, aswell as two-thirds of the respondents to the
community survey, are among those who voiced concern in this repect.

2. It avoids mandatory online content blocking at the ISP level. The submisson from
the ISP industry pesak body, the Internet Industry Association, aswell asthe
technical sudy commissioned by NOIE, indicated that mandatory filtering could
have a negative impact on Internet performance and would be easily circumvented
by determined users.

I mplementation and review

A phase-in period between passage of the legidation and commencement will give IGSPs
time to upgrade their systems to be compliant with the requirement that interactive gambling
services should not be provided to Austrdians. 1SPs will have additiona time to prepare an
industry code to provide for filtering options for Audtrdian users.

The scheme could be reviewed six months subsequent to the completion of the
implementation period, in the same way that the online content scheme has been reviewed.
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ABBREVIATIONS

The following abbreviaions are usad in this explanatory memorandum:

ABA:

Bill:

BSA:

Radiocommunications Act;

Tdecommunications Act:

Audrdian Broadcagting Authority
Interactive Gambling Bill 2001

Broadcasting Services Act 1992
Radiocommunications Act 1992

Telecommunications Act 1997
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NOTES ON CLAUSES

Part 1—I ntroduction
Clause 1 — Short title

Clause 1 provides that the Bill, when enacted, may be cited as the Interactive Gambling
Act 2001.

Clause 2 — Commencement
Clause 2 provides for a staged commencement of the Bill.

Part 2 of the Bill (which relates to the offence of providing an interactive gambling service to
customersin Australia) will commence on the 28" day after the day on which the Bill
recaives the Royd Assent. Thiswill provide indusiry with additiona lead-time to put
gppropriate arrangements in place to avoid contravening the Bill.

Part 2A of the Bill (which rdlates to the offence of providing Audtrdian-based interactive
gambling services to customers in designated countries) will aso commence on the 28" day
after the day on which the Bill receives the Roya Assent.

Pat 7A of the Bill (which relaes to the offence of advertising interactive gambling servicesin
Austrdia) will dso commence on the 28" day after the day on which the Bill receivesthe
Royd Assent. Thiswill provide industry with additiona lead-time to put gppropriate
arrangements in place to avoid contravening the advertisng prohibition.

Part 3, sections 42, 43, 48, 49 and Part 5 of the Bill will commence on adate to be
proclaimed, or sx months after the day on which the Bill recelves the Roya Assent,
whichever isthe earlier. These provisons rdate to the complaints system for prohibited
Internet gambling content, the compliance with industry codes and standards and on-line
provider rules. Thislater commencement dete will enable the industry and the ABA to
develop industry codes or standards and ensure that Internet service providers are not
subject to offences relating to non-compliance with codes and standards prior to such codes
or standards being developed. The later commencement date takes into account the
timeframes required to develop codes and standards due to minimum periods for public
consultation on draft codes and standards provided for in the Bill.

The remaining provisions within the Bill commence on the day on which it receives the Royd
Assent. Thisincludes Part 4 (except sections 42, 43, 48 and 49), which relates to industry
codes and industry standards. Thisimmediate commencement will enable industry to sart
developing a code as soon as the Bill receives the Roya Assent.
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Clause 3 — Simplified outline

Clause 3 sets out asmplified outline of the Bill to assst reeders.

Clause 4 — Definitions
Clause 4 sats out the key definitions used in the Bill. These definitions are discussed below.
ABA

Theterm ‘ABA’ is defined to mean the Audrdian Broadcasting Authority. Under the Bill,
complaints about prohibited Internet gambling content will be able to be made to the ABA.
The Bill enablesthe ABA to investigate such complaints. If the prohibited Internet gambling
content is hosted in Audtraia and the ABA considers that the complaint should be referred
to an Audtrdian palice force (for example because it may breach the offencein clause 15 of
the Bill), then the ABA mugt refer it to the police. If the ABA is stisfied that Internet content
hosted outsde Audtrdiais prohibited Internet gambling content, the ABA will be dble to
notify the content to alaw enforcement agency or take other appropriate action under clause
24 of the BiIll.

Access

The term ‘access’ is defined to have the same meaning asin Schedule 5 to the BSA (which
regul ates the publication of illegal and offensve materid on the Internet). Thistermisusedin
the definitions of ‘ prohibited Internet gambling content’ and ‘ Internet carriage service'.

The definition of the term ‘access in clause 4 isincluded to avoid doubt and to avoid the
term being given an unduly narrow meaning. ‘Access will include access that is subject to a
pre-condition (such asthe use of a password), access by way of push technology (where a
customer requests a content provider to provide him or her with online material on aregular
bass, for example, subscription to an Internet * channd’) and access by way of a anding
request to an Internet content host to send materia stored on the Internet.

Australia

Theterm *Audrdia, when used in a geographica sensg, is defined to include the externd
Territories. These Territories include Norfolk 1dand, Cocos (Kedling) Idands and
Christmas Idand.

Examples of the use of theterm ‘Audrdia arein clauses 8, 16, 61DA and 61EA of the Bill.
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Australian-customer link

Theterm ‘ Audtrdian-customer link’ is defined to have the meaning given by proposed
section 8. For the purposes of the Bill, agambling service (discussed below) will have an
Audrdian-customer link if, and only if, any or dl of the customers of the service are
physicdly present in Audrdia

An Augrdian-customer link is one of the key elements of the definition of a‘prohibited
Internet gambling service' in dause 6 of the Bill. It isaso used in the offence provison in
clause 15 of the Bill.

Australian police force

The term ‘ Audtraian police force' is defined to mean the Audtrdian Federd Police, or the
police force of a State or Territory. The ABA may refer acomplaint to amember of the
Audrdian police force if the ABA consders that the complaint should be referred to the
palice. In addition ABA may notify the police of Internet content hosted outside Audtrdia if
the ABA is satisfied that it is prohibited Internet gambling content under proposed section
24,

Bet

Theterm ‘bet’ isdefined in clause 4 to include awager. A bet in a pool-betting scheme
such asthe TAB or Tattdotto isa‘bet’ for the purposes of the Bill.

Broadcasting service

Thisterm is defined to mean a broadcasting service (as defined by the Broadcasting
Services Act 1992 (BSA)) provided in Audtrdia. Theterm is used in paragraph 5(1)(b) of
the definition of an ‘interactive gambling service .

Section 6 of the BSA defines *broadcasting service' broadly to mean a service that delivers
televison programs or radio programs to persons having equipment appropriate for
receiving that service, whether the delivery uses the radiofrequency spectrum, cable, optical
fibre, satdlite or any other means or acombination of those means, but does not include:

@ asarvice (including ateletext service) that provides no more than data, and no more
than text (with or without associated il images); or

(b) a service that makes programs available on demand on a point-to-point bas's,
including adid-up service, or

(© asarvice, or aclass of services, that the Minister determines, by noticein the
Commonwedth Gazette, not to fal within this definition.
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The explanatory memorandum to the BSA states that the exclusion in paragraph (b) of the
definition of ‘ broadcasting service encompasses those services which dlow aperson to
receive or access a program at atime determined by the person making arequest. That is,
where the scheduling of the program is determined by the service provider, the serviceis not
a‘point-to-point’ service.

‘Program’, in relation to a broadcasting service, is defined to mean:

@ meatter the primary purpose of which isto entertain, to educate or to inform an
audience; or

(b) advertisng or sponsorship matter, whether or not of acommercia kind.
Business

Theterm *business’ is defined in clause 4 to include a venture or concern in trade or
commerce, whether or not conducted on aregular, repetitive or continuous bass. This
definition has been included to make it clear that a person would be providing aservicein
the course of carrying on abusinessfor the purposes of the Bill even if the person conducted
aone-off or irregular commercia activity.

The definition also provides that to avoid doubt, the fact that a club or association provides
sarvicesto its members does not prevent these services from being services provided in the
course of carrying on abusness. Thisisincluded to remove any possible doubt that if a
club or association were to provide an interactive gambling service to its members, it could
be considered to be carrying on a business for the purposes of this Bill.

Theterm *busness isused in clauses 6 and 7 of the Bill and in paragraph 5(1)(a) of the
definition of an ‘interactive gambling service . Paragraph 5(1)(a) provides that one of the
conditions that needs to be satisfied before a gambling service (as defined in clause 4) can
be an interactive gambling service for the purposes of the Bill isthat the service is provided
in the course of carrying on abusiness.

The sttled legal meaning of ‘carrying on abusiness' isto conduct some form of commercid
enterprise, sysematicdly or regularly, with aview to aprofit: Hyde v Qullivan [1956] SR
(NSW) 113. Thedefinition of ‘business in clause 4 varies the ordinary meaning of
‘business so that it is clear that, for the purposes of the Bill, aone-off or irregular gambling
sarvice that satisfies the definition of agambling service and is provided using a
communications service pecified in paragraph 5(1)(b) would be an interactive gambling
sarvice unless the service is an excluded service under subclause 5(3).

A commercid enterprise that provides a service with aview to a profit is clearly providing a
sarvice in the course of carrying on abusiness. However an in-house dectronic raffle run by
agaff member of acommercia enterprise to raise money for a charity would not be a
sarvice provided in the course of carrying on abusiness, even though it takes place within a
commercid enterprise. The mative in this exampleis not for profit.
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In contrast, a not-for-profit body, such as areligious, community or sporting association
would generdly not be regarded to be providing aservice in the course of carrying on a
business because, in carrying on its activities, such an association does not exit for the
purpose of making a profit. However, the relevant consderation for aCourt in ng
whether asarviceis provided in the course of carrying on a business would be the nature of
the particular activity and the profit motive. For example a not-for-profit amateur sporting
association that runs an eectronic lottery once or twice ayear as afund-raising activity
would not generaly be regarded as providing that service in the course of carrying on a
business due to the absence of the profit motive.

Business day

Theterm ‘businessday’ is defined in clause 4 to mean aday thet is not a Saturday, a
Sunday or a public holiday in the place concerned. Thisterm is used in clause 28 of the Bill,
which relates to compliance with access-prevention notices.

Chapter 8 agreement

The term ‘ Chapter 8 agreement’ is defined in clause 4 to have the same meaning asin the
Corporations Law. Thisterm isused in clause 9 of the Bill, which relates to contracts that
are exempt under the Corporations Law. Under clause 5 and clause 6 of the Bill services
which relate to contracts that under the Corporations Law are exempt from alaw relaing to
gaming or wagering are specificaly excluded from the meaning of an ‘interactive gambling
sarvice and a‘prohibited Internet gambling service' for the purposes of the Bill. Clause 9
of the Bill sets out the meaning of contracts that under the Corporations Law are exempt
from alaw relaing to gaming and wagering for the purposes of the Bill. It includes Chapter
8 agreements covered by subsection 1141(2) of the Corporations Law ie ddliverable bond
contracts and futures options over such contracts (see regulations 1.2.13 and 1.2.18 of the
Corporations Regulations).

Civil proceeding

Theterm “civil proceeding’ is defined in dause 4 to include acivil action. Thisterm is used
in Part 6 of the Bill, which provides protection from civil proceedings for Internet service
providersin specified circumstances.

Content service

The term * content service' is defined in clause 4 to mean a content service (as defined by the
Telecommunications Act 1997 (the Tdecommunications Act)) provided using alisted
carriage service (discussed below). Thistermisused in clause 5 of the Bill.

Section 15 of the Telecommunications Act defines a‘ content service' as.

abroadcasting service (as defined in the BSA, see above);
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an onHline sarvice (including those for information and entertainment); and
a sarvice specified in a determination made by the Miniger.

Subsection 15(2) of the Telecommunications Act dlows the Minigter to make a
determination specifying akind of service to be a content service. This givesthe flexihility to
specificaly include particular kinds of services as content services if doubts arise about their
datus. Such adetermination is a disallowable instrument.

A liged carriage service is defined in section 16 of the Telecommunications Act and is
intended to include a service for the carriage of Internet communications.

Section 16 of the Telecommunications Act defines a‘listed carriage service' as.
acarriage sarvice between apoint in Australia and one or more other pointsin Audtrdia;

a carriage service between a point in Australia and one or more other points, at least one
of which isoutsde Audrdia; and

a carriage service between a point outside Australia and one or more other points, at
least one of whichisin Audrdia

Subsection 16(2) of the Telecommunications Act providesthat a‘point’ includes a mobile
or potentially mobile point, whether on land, underground, in the atmosphere, in outer space,
a seaor anywheredse. Thiswould include, for example, points on vehicles, aircraft and

ships.

Subsection 16(3) of the Telecommunications Act makes it clear that apoint in the
amaosphere, in or below the ratosphere and above Audrdiais taken to bein Audtradia
Accordingly, a point on an aircraft above Audrdiaistaken to be apoint in Audraiafor the
purpose of this clause.

Subsection 16(4) of the Telecommunications Act providesthat apoint on a sadlitethat is
above the stratosphere is taken to be a point outsde Audtraia.

A carriage sarviceis defined in section 7 of the Telecommunications Act to mean a service
for carrying communications by means of guided and/or unguided eectromagnetic energy.
The reference to the carriage of communications by means of ‘ guided dectromagnetic
energy’ includes the carriage of communications by means of awire, cable, waveguide or
other physica medium used, or for use, as acontinuous artificia guide for or in connection
with the carrying of the communication. The reference to the carriage of communications
by means of *unguided dectromagnetic energy’ includes communications by means of
radiocommunication.

Datacasting licence
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Thisterm is defined to have the same meaning asin the BSA ie. alicence under Schedule 6
to the BSA to provide a datacasting service.

Theterm is used in the definition of ‘ datacasting service'.
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Datacasting service

Thisterm is defined to mean a datacasting service within the meaning of the BSA thet is
provided in Audtraia under a datacasting licence. Theterm is used in paragraph 5(1)(b) of
the definition of an ‘interactive gambling service. Thetermisdso used in Part 7A of the Bill
in the definition of ‘datacast’ in clause 61AA.

The BSA definition provides that a datacasting service is a service that ddivers content in
any form (eg. text, data, sound including speech or music, ill or animated (ie. moving)
images €tc) to persons having equipment appropriate for receiving that content, where the
ddivery of the service uses the broadcasting services bands. The broadcasting services
bandsisthat part of the radiofrequency spectrum that is designated under section 31 of the
Radiocommunications Act 1992 as being primarily for broadcasting purposesand is
assigned by the Minigter under that Act to the ABA for planning.

Designated broadcasting link

Thisterm is defined to have ameaning given by clause 8C. Clause 8C provides that for the
purposes of the Bill agambling service has a desgnated broadcagting link where the
conditions of paragraphs 8C(1)(a) and (b) are satisfied.

A gambling service that has a designated broadcadting link is an excluded service for the
purposes of subclauses 5(3) and 6(3) of the Bill. Consequently it does not come within the
offence provisonsin clauses 15 and 15A, and does not come within the scope of the
complaints sysem in Part 3 of the Bill.

Designated country

Thisterm is defined to have the meaning given by clause 9A. Clause 9A providesthat a
designated country is a specified foreign country thet is declared in writing by the Minigter to
be a desgnated country for the purposes of the Bill. Thetermis discussed in more detall
below in relation to clause 9A.

Thisterm is used in the offence in clause 15A of providing an Audrdian-based interactive
gambling service to customers in designated countries.

Designated country-customer link

Thisterm is defined to have the meaning given by dause 9B. Clause 9B providesthat a
gambling service has a designated country-customer link if and only if any or dl of the
customers of the service are physicaly present in a designated country.

A designated country-customer link is one of the key dementsin the offence provison in
clause 15A of the Bill.
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Designated datacasting link

Thisterm is defined to have ameaning given by clause 8C. Clause 8C provides that for the
purposes of the Bill agambling service has a designated datacasting link where the
conditions of paragraphs 8C(2)(a) and (b) are satisfied.

A gambling service that has a desgnated datacasting link is an excluded service for the
purposes of subclauses 5(3) and 6(3) of the Bill. Consequently it does not come within the
offence provisonsin clauses 15 and 15A, and does not come within the scope of the
complaints sysem in Part 3 of the Bill.

Designated | nternet gambling matter

Thisterm is defined to have the meaning given by dause 35 of the Bill. Clause 35 of the Bill
provides that the formulation of a designated natification scheme (defined in dause 4) and
procedures to be followed by Internet service providersin deding with Internet content
notified under paragraph 24(1)(b) or proposed section 26 are designated Internet gambling
meatters for the purposes of the Bill. Desgnated Internet gambling metters are the subject of
industry codes and standards developed or determined under Part 4 of the Bill.

Designated notification scheme

A designated notification scheme is a scheme in the nature of a scheme for subgtituted
sarvice of notices under which the ABA istaken, for the purposes of the Bill, to have
notified each Internet service provider of amatter or thing. Such a scheme may, for
example, deem aprovider to have been notified of anotice that is published in a nationa
newspaper or that is published by some other means (such as on awebsite, with or without
security measures) without the need to physicaly serve the notice on the provider.

A desgnated natification scheme gpplies only in rdation to prohibited Internet gambling
content hosted outside Audtrdia. Theterm isreferred to in clause 24, which refers to action
to be taken in relation to a complaint about prohibited Internet gambling content hosted
outsde Audrdia Clause 31 (deding with the deemed issuing of access-prevention notices)
a0 refers to a scheme in the nature of a scheme for subgtituted service.

Engagein conduct

Thisterm is defined in clause 4 to mean to do an act or to omit to perform an act. This
definition is congstent with the definition of conduct in the Criminal Code, which covers
both acts and omissions (see subsection 4.1(2) of the Code). Thistermisused in clauses
55, 56(4) and 63 of the Bill. The incluson of adefinition of ‘engage in conduct’” ensures that
these offences, relaing to contravention of an online provider rule and contravention of a
remedia direction relating to a breach of an online provider rule, cover both acts and
omissions. For example an offence of contravening a direction from the ABA to take
specified action may be committed if a person omits to perform an act, such as omitting to



29

implement effective adminigrative sysems for monitoring compliance with an online provider
rule.

Excluded gaming service

Thisterm is defined to have the meaning given by clause 8B. Clause 8B providesthat an
excluded gaming serviceis a service for the conduct of a game covered by paragraph (€) of
the definition of *gambling service in section 4, to the extent to which the serviceis provided
to customers who are in a public place.

An excluded gaming service is an excluded service for the purposes of subclauses 5(3) and
6(3) of the Bill. Consequently it does not come within the offence provisonsin clauses 15
and 15A, and does not come within the scope of the complaints system in Part 3 of the Bill.

Excluded lottery service

Thisterm is defined to have the meaning given by clause 8D. Clause 8D provides that an
excluded lottery serviceis a service for the conduct of alottery or aservice for the supply of
lottery tickets. Subclause 8D(2) provides that an excluded lottery service does not apply to
an dectronic form of scratch lottery or other ingtant lottery.

An excluded lottery service is an excluded service for the purposes of subclauses 5(3) and
6(3) of the Bill. Consequently it does not come within the offence provisonsin clauses 15
and 15A, and does not come within the scope of the complaints system in Part 3 of the Bill.

Excluded wagering service

Thisterm is defined to have a meaning given by clause 8A. Clause 8A provides that an
excluded wagering sarvice isa sarvice that satisfies the conditions in paragraphs 8A(1)(a)
and (b) and the conditions in subclauses 8A(2) and (3).

An excluded wagering service is an excluded service for the purposes of subclauses 5(3)
and 6(3) of the Bill. Consequently it does not come within the offence provisonsin clauses
15 and 15A, and does not come within the scope of the complaints system in Part 3 of the
Bill.

Exempt service
Thisterm is defined to have the meaning given by proposed section 10. Proposed section
10 enables the Minigter to determine that each service included in a specified class of

sarvicesis an exempt service for the purposes of the Bill.

If the Minister makes such a determination, the service will not be an interactive gambling
service nor a prohibited Internet gambling service (see subclauses 5(3) and 6(3)).
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Federal Court

Thisterm is defined to mean the Federd Court of Audtrdia Thisterm isused in clause 59
of the Bill. Under this clause the ABA may apply to the Federd Court for an order that a
person cease supplying Internet carriage services where the person (an Internet service
provider) is supplying the Internet carriage service otherwise than in accordance with an
online provider rule (defined in clause 4).

Futures contract

The term ‘futures contract’ is defined in clause 4 to have the same meaning asin the
Corporations Law. Thistermisused in clause 9 of the Bill, which relates to contracts that
are exempt under the Corporations Law. Under clause 5 and clause 6 of the Bill a service
which relates to contracts that under the Corporations Law are exempt from alaw relating
to gaming or wagering is Soecificaly excluded from the meaning of an interactive gambling
service and a prohibited Internet gambling service. Clause 9 of the Bill sets out the meaning
of contracts that under the Corporations Law are exempt from alaw relaing to gaming or
wagering for the purposes of the Bill. It includes futures contracts covered by subsection
1141(1) of the Corporations Law ie futures contracts entered into on a futures exchange or
exempt futures market as defined by the Corporations Law.

Gambling service

Gambling sarvice is defined in clause 4 to mean:

(&) asarvicefor the placing, making, receiving or acceptance of bets; or

(b) asarvice the sole or dominant purpose of which isto introduce individuas who wish
to make or place bets to individuas who are willing to receive or accept those bets,
or

(c) asarvicefor the conduct of alottery; or

(d) asarvicefor the supply of lottery tickets; or

(e) asarvicefor the conduct of agame, where:
(i) thegameisplayed for money or anything dse of vaue; and
(i)  thegameisagame of chance or of mixed chance and skill; and
(i) acustomer of the service gives or agreesto give consideration to play or

enter the game; or

(f) agambling service (within the ordinary meaning of that expression) thet is not

covered by any of the above paragraphs.

Two individuds merely having a bet over the Internet would not be a gambling service.
The question of what is the sole or dominant purpose of a service for the purposes of
paragraph (b) is a question of fact, which would be determined by a Court in the event of
legd proceedings under the Bill.

A sarvice that merely provides lottery resultsis not a service for the conduct of alottery for
the purposes of paragraph ().
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For the purposes of paragraph (€) agame played for money or anything else of vaueisa
game played for some kind of prize which is of monetary vdue. An example of agame of
chanceis Roulette. Thereisno skill involved in agame of Roulette. An example of agame
of mixed chance and sKill is Blackjack.

The reference to agame of mixed chance and skill is not intended to include games that
would generaly be regarded to be games of skill even though it could be argued thet the
outcome of the game might be affected by chance. For example an on-line competition on
knowledge of Audraian history should be regarded as a game of <kill even though it could
be argued that there is an element of chance in relaion to the questions that are asked.
Similarly an interactive television based quiz game which requires competitors to answer
generd knowledge questions will not be covered as it does not involve mixed chance and
skill. 1t should be regarded as a game of skill.

Similarly anetwork eectronic game like Quake, agame for one or multiple players, should
be regarded as agame of skill even though it could be argued that there is an ement of
chance in relation to game play. For example there are e ements of chance in that a player
won't be aware of what another player might do and yet may act in anticipation of what the
other player might do.

Paragraph (f) isintended to ensure that any gambling service not specificaly provided for in
paragraphs () — (e) is subject to the Bill.

Guidance as to the ordinary meaning of “gambling” can be obtained from the Encyclopedia
Britannica which defines “gambling” as “the betting or staking of something of vaue, with
consciousness of risk and hope of gain, on the outcome of a game, a contest, or an uncertain
event whose result may be determined by chance or accident or have an unexpected result
by reason of the bettor’'s miscalculation.”

A promotion such as the chance to win atrip overseas upon signing up to an online service
is not agambling service for the purposes of the Bill. A promotional game or lottery does
not involve the betting or staking of something of value, with consciousness of risk and hope
of gan.

A sarvice for online share trading is not a gambling service because online share trading
involves the acquidtion of contractud rights. Asaservice for online share trading is not a
gambling service it cannot be a ' interactive gambling service for the purposes of this Bill.

A sarvice that carries agambling service, such as an Internet carriage service does not itsalf
become a gambling service for the purposes of the Bill merely because the Internet carriage
sarvice carriesagambling service. A servicethat isancillary to agambling servicesuch asa
billing service for agambling service is not a gambling service for the purposes of the Bill,
and therefore is not an ‘interactive gambling service' .
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A gambling serviceisan integrd part of the meaning of an ‘interactive gambling sarvice' in
cdause5. Thisinturnisanintegra part of the offence provisonsin clauses 15 and 15A.
Consequently if a service does not come within the meaning of agambling servicein dause
4, then it cannot be an interactive gambling service and therefore will not be covered by the
offence provisonsin clauses 15 and 15A of the Bill.

Game

Thisterm is defined to include an dectronic game. Theterm ‘game’ is used in the definition
of ‘gambling service .

I ndustry code

Thisterm is defined to have the meaning given by proposed section 33. An industry code is
acode that is developed under Part 4 of the Bill by abody or association that represents
Internet service providers. It appliesto Internet service providers and deals exclusively with
designated Internet gambling meatters (as defined in clause 4).

Industry standard

Thisterm is defined to have the meaning given by proposed section 34. An industry
gandard is a standard determined by the ABA in the absence of an industry code, or failure
of aCode, which gpplies to Internet service providers and dedls exclusively with designated
Internet gambling matters (as defined in clause 4).

| nteractive gambling service

Thisterm is defined to have a meaning given by clause 5, which provides that an interactive
gambling service is a gambling service (defined in clause 4 of the Bill) where the conditionsin
paragraphs 5(1)(a) and (b) are satisfied and the service is not an excluded service.

The term ‘interactive gambling service' is used in the offence provisonsin clause 15 and
15A of the Bill. Theterm isdso used in the prohibition on advertisng of interactive
gambling services in Part 7A of the Bill.

I nternet carriage service

Thisterm is defined to mean alisted carriage service that enables end-users to accessthe
Internet. A listed carriage service is defined in clause 4. Its meaning is discussed abovein
relation to the definition of ‘ content service' .

Like the Telecommunications Act and the Telecommunications (Consumer Protection and

Service Standards) Act 1999 (see, for example, subparagraph 127(8)(iii) of that Act), the

term ‘end-user’ isused in the Bill without being defined. An end-user need not necessarily
be a customer of an Internet service provider.
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| nternet content

The term ‘Internet content’ is defined to have the same meaning asin Schedule 5 to the
BSA. ‘Internet content’ meansinformation in any form, or in any combination of forms, that
makes up a composite such as pictures and text, such as on aweb page, which will typicdly
include text and pictures thet:

is kept on a data storage device (separately defined to include a computer disk); and
isaccessed, or is available for access, usng an Internet carriage service,
but does not include:
ordinary dectronic mail; or
information that is transmitted in the form of a broadcasting service.

The excluson of ‘ordinary eectronic mail’ from the definition of Internet content isintended
to make it dear that the excluson only gppliesto what an ordinary user of the Internet would
regard as being e-mail, and that the exclusion does not apply to other forms of postings of
materia, such as postings to newsgroups. The term is dso intended to minimise the scope
for technica arguments about the * outer boundaries’ of the term ‘e-mail’ within the Internet
community. The definition of ‘ordinary eectronic mal’ makesit clear that the term will not
include a posting to a newsgroup. These provisons are intended to ensure that persona e-
mall is not caught by the definition of ‘ Internet content’.

Examples of Internet content include pages on the World Wide Web, archived mailing list

messages, materia available for generd access from usenet news groups and information
available from databases.

The definition of ‘ Internet content’ will not cover live materid such as chat services or voice
over the Internet.

The definition of * Internet content” dso excludes information transmitted in the form of a
broadcagting service. Thisisintended to ensure that where materid is tranamitted over the
Internet in the form of a broadcasting service under the BSA (for example audio in the form
of anarrowcast radio service), it will be treated as a broadcasting service subject to the
rules gpplying to such services and not as Internet content subject to regulation under the
Bill.

| nternet service provider
Thisterm is defined to have the same meaning asin Schedule 5 to the BSA.

Part 2 of Schedule 5 to the BSA (clause 8) defines Internet service providers primarily as
persons supplying, or proposing to supply, an Internet carriage service to the public.
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Corporate Intranets, for example, are therefore not generally regarded as Internet service
providers. The concept of supply to the public is dedt with in clause 9 of Schedule 5 to the
BSA. The Minister dso has the ability under subclause 8(2) of Schedule 5 to the BSA to
declare that a specified person who supplies, or proposes to supply, a specified Internet
cariage sarvice is an Internet service provider. Thisisintended primarily as an anti-
avoidance mechanism, but aso provides flexibility to ded with unforeseen consequences.

Listed carriage service

Thisterm is defined to have the same meaning as in the Tdecommunications Act. Its
meaning is discussed above in rdation to the definition of ‘ content service' .

Lottery

Thisterm is defined to include an eectronic lottery. A service for the conduct of alottery or
asarvice for the supply of lottery tickets are services which are included in the definition of
‘gambling service' (discussed above).

For cdlaification, the ordinary meaning of lottery isreevant in the context of the Bill. The
Macquarie Dictionary definition of lottery isa‘ scheme or arrangement for raising
money....by the sde of alarge number of tickets, certain among which, as determined by
chance after the sale, entitle the holdersto prizes .

An example of a scheme which has previoudy been generdly touted as alottery, but isnot a
lottery for the purposes of the Bill, becauseit is not a‘lottery’ within the ordinary meaning of
the term ‘lottery’, isthe Sydney Olympic Ticket Lottery. Inthis‘lottery’ people paid for
tickets to the Olympics when they put in an gpplication for a specific number of ticketsto
specific events (or dternative events) and if not successful, their money was refunded. Ina
lottery within the meaning of the term in the Bill, money is not refunded to a person who is
unsuccessful.

Online provider rule

Thisterm is defined to have the meaning given by proposed section 54. Proposed section
54 provides that severd rules are online provider rules for the purposes of the Bill. They
are

the rules which require an Internet service provider to comply with a sandard
access-prevention notice or a gpecia access-prevention notice (see subclauses
28(1) and (2));

the rule which requires an Internet service provider that has contravened, or is
contravening, aregistered industry code to comply with an ABA direction to comply
with the code (see subclause 42(2));

the rule which requires an Internet service provider to comply with arelevant
registered industry standard (clause 48).
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Sanctions are provided where a person contravenes an online provider rule (see clauses 55
and 59).

Option contract

The term *option contract’ is defined in clause 4 to have the same meaning asin Chapter 7
of the Corporations Law. Thisterm isused in clause 9 of the Bill which rdates to contracts
which are exempt under the Corporations Law. Under clause 5 and clause 6 of the Bill a
sarvice which relates to contracts that under the Corporations Law are exempt from alaw
relating to gaming or wagering is specificaly excluded from the meaning of an ‘interactive
gambling service’ and a‘prohibited Internet gambling service . Clause 9 of the Bill sets out
the meaning of contracts that under the Corporations Law are exempt from alaw relating to
gaming or wagering for the purposes of the Bill. It includes option contracts covered by
subsection 778(1) of the Corporations Law ie option contracts entered into on a stock
exchange or an exempt stock market as defined by the Corporations Law.

Prohibited I nternet gambling content

Thisterm is defined in clause 4 to mean Internet content that is accessed, or available for
access, by an end-user in the capacity of customer of a prohibited Internet gambling service
(see meaning below).

Thistermis used in the context of the complaints sysem in the Bill. Audrdiansare aleto
complain to the ABA if they bdieve that Audtralian customers can access prohibited Internet
gambling content over the Internet (clause 16). |If the Internet content is hosted in Audtrdia
the ABA must refer the complaint to the policeif they consider it gppropriate. If the Internet
content is hosted outside Audtrdiathe ABA may refer it to alaw enforcement agency if
gppropriate and notify the content to the Internet service provider so that the Internet service
provider can ded with the content in accordance with procedures specified in an industry
code or standard. The term is not used in the context of the offence provisonsin clauses 15
and 15A of the Bill.

The term * prohibited Internet gambling content’ will not catch information provided by third
party information providers (such as an Internet Ste providing information about the
progress of a cricket match but no opportunity to bet on that match).

Prohibited | nternet gambling service

Thisterm is defined to have the meaning given by clause 6 of the Bill. A prohibited Internet
gambling service is a gambling service (as defined in dause 4 of the Bill) that stisfiesthe
conditionsin paragraphs 6(1)(a) to (c) of the Bill and is not an excluded service as defined
by subclause 6(3) of the Bill.

Thetermisan integra part of the definition of prohibited Internet gambling content (see
above) which is used in the context of the complaints sysemin the Bill. Itisnot used inthe
context of the offence provisonsin clauses 15 and 15A of the Bill.
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Relevant agreement

The term ‘relevant agreement’ is defined in clause 4 to have the same meaning asin the
Corporations Law. Thistermisused in clause 9 of the Bill which relates to contracts which
are exempt under the Corporations Law. Under clause 5 and clause 6 of the Bill services
which relate to contracts that under the Corporations Law are exempt from alaw relaing to
gaming or wagering are specificaly excuded from the meaning of an interactive gambling
sarvice and a prohibited Internet gambling service. Clause 9 of the Bill sets out the meaning
of contracts that under the Corporations Law are exempt from alaw relating to gaming or
wagering for the purposes of the Bill. 1t includes reevant agreements covered by subsection
778(2) of the Corporations Law ie share ratio contracts (which involve betting on the
movement of stock exchange indices).

Special access-prevention notice

The term * specia access-prevention notice' is defined to mean a notice under proposed
section 27. It refersto anotice given to an Internet service provider directing the provider
to take al reasonable steps to prevent access to Internet content that is the same or
substantidly the same as Internet content identified in a‘ standard access-prevention notice
(as defined below).

Standard access-prevention notice

The term * standard access-prevention notice' is defined to mean a notice under proposed
paragraph 24(1)(c). It refersto anotice given to an Internet service provider by the ABA
directing the provider to take al reasonable steps to prevent accessto prohibited Internet
gambling content (as defined in clause 4) hosted outside Audtrdia

Standard access-prevention notices are issued by the ABA in the absence of arelevant
code or standard dealing with designated Internet gambling matters.

Standard telephone service

The term * standard telephone service' is defined in clause 4 to mean the same asthe
definition of the term in the Telecommunications (Consumer Protection and Service
Sandards) Act 1999. The definition of ‘standard telephone service' includes voice
telephony and another form of communication that is equivaent to voice telephony that
would be required to be supplied to the end-user in order to comply with the Disability
Discrimination Act 1992.

Thisterm is used in the definition of *telephone betting service in dause 4.

Telephone betting service
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The term ‘telephone betting service' is defined in clause 4 to mean agambling service (see
definition above) provided on the basis that dedings with customers are whally by way of
voice cals (see definition below) made using a sandard telephone service (see definition
above).

Subclause 5(3) of the Bill provides that atelephone betting service isnot an ‘interactive
gambling service . It isan excluded service for the purposes of the Bill. Consequently it
does not come within the offence provisonsin clauses 15 and 15A.
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Ticket

Theterm ‘ticket’ is defined in clause 4 to include an dectronic ticket. Thistermisused in
the definition of ‘gambling service' in cdlause 4 (discussed above).

Voice call

Theterm *voice cal’ isdefined in dlause 4 to include a cdl that involves arecorded or
gynthetic voice or an equivaent call to avoice cdl for a person with adisability. The
reference to an equivaent cdl to avoice cdl for a person with adisability has been included
to ensurethat it is clear that use of the National Relay Service and ateletypewriter by
hearing impaired persons is considered to be avoice cdl for the purposes of the definition of
‘voicecal’.

Thisterm is used in the definition of ‘telephone betting service' in clause 4.
Clause 5 I nteractive gambling services

Clause 5 defines an ‘interactive gambling service for the purposes of the Bill. Thistermis
used in the offence provisonsin clauses 15 and 15A of the Bill. Clause 15 makesit an
offence for aperson to intentiondly provide an interactive gambling service where the
service has an Audraian-customer link ie where any of the customers of the service are
physcdly present in Audrdia. The offence provison extends in its gpplication to offshore
providers of interactive gambling services. This means that any interactive gambling service
provider, either within or outsde Ausraia, would be committing an offence if it had
cusomersin Audrdia Clause 15A makesit an offence to provide an Austrdian-based
interactive gambling service to customersin designated countries.

‘Interactive gambling service' isaso used in the offence provisonsin Part 7A of the Bill,
which prohibit the advertisng of interactive gambling servicesto personsin Audrdia

Clause 61DA prohibits the broadcasting or datacasting of interactive gambling service
advertissmentsin Audtrdiaand clause 61EA prohibits the publication of such advertisements
in Audrdia

Subclause 5(1) provides for the purposes of the Bill an interactive gambling serviceisa
gambling service where:

@ the service is provided in the course of carrying on a business, and

(b) the serviceis provided to customers using an Internet carriage service, any other
listed carriage service, abroadcasting service, any other content service or a
datacasting service.

The terms ‘gambling service, ‘business, ‘Internet carriage service', ‘listed carriage sarvice,
‘broadcasting service , ‘ content service' and ‘ datacasting service' are discussed in the
commentary on clause 4.
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Subclause 5(2) provides that subclause (1) has effect subject to subclause (3).

Subclause 5(3) provides that none of the following services are an interactive gambling
sarvice for the purposes of the Bill: ateephone betting service (as defined in clause 4), a
service that relates to certain Corporations Law contracts (as set out in clause 9), an
excluded wagering service (clause 8A), and excluded gaming service (clause 8B), asarvice
that has a designated broadcasting or datacasting link (clause 8C), an excluded lottery
sarvice (clause 8D) and an exempt service (clause 10). This means that the provision of
these servicesis not covered by the offence provisonsin clauses 15 and 15A of the Bill.

Clause 6 — Prohibited I nternet gambling services

Clause 6 defines *a prohibited Internet gambling service' for the purpose of the Bill. This
termis used in the definition of ‘prohibited Internet gambling content’, which isused in the
context of the complaints sysem in the Bill. It isnot relevant to the offence provisonsin
clauses 15 and 15A of the Bill.

An example of the use of the term prohibited Internet gambling content isin clause 16.
Clause 16 enables a person who has reason to believe that end-usersin Austraia can
access prohibited Internet gambling content using an Internet carriage service to make a
complaint to the ABA about the matter. The action which the ABA takesin reaionto a
complaint about prohibited Internet gambling content will depend upon whether the content
ishogted in Audtrdiaor outside Austraia (see clauses 20 and 24).

Subclause 6(1) provides that for the purposes of the Bill a prohibited Internet gambling
sarviceisagambling service where:

@ the service is provided in the course of carrying on a business, and
(b) the service is provided to customers using an Internet carriage service, and
(© anindividud in Audrdiais capable of becoming a cusomer of the service.

The terms ‘gambling service, ‘business and ‘ Internet carriage service' are discussed in the
commentary on clause 4. In paragraph (c), ‘anindividud’ refersto anatura person.

The effect of paragraph 6(1)(c) isthat the ABA, when investigating complaints about
prohibited Internet gambling content, will need to establish that the service could be
accessed by end usersin Audrdia, rather than prove that the service actualy has customers.
Establishing that a service actudly has customers would lead to more onerous and resource-
intendve investigations on the part of the ABA. If in the course of an investigation the ABA
is stisfied that Internet content hosted outside Audtraiais prohibited Internet gambling
content, the ABA must take certain steps set out in subclause 24(1) of the Bill.
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Subclause 6(1A) provides that for the purposes of paragraph 6(1)(c), in determining
whether a person physicaly present in Audraiais cgpable of becoming a customer of a
gambling sarvice, it isto be assumed that the person will not falsify or conced hisor her
identity or location. This reflects the intention that paragraph 6(1)(c) should be interpreted in
the context of an ordinary person, and assumes that an ordinary customer would not
deliberately conced his or her identity or location.

Subclause 6(2) provides that subclause (1) has effect subject to subclause (3).

Subclause 6(3) provides that none of the following services are a prohibited Internet
gambling service for the purposes of the Bill: aservice rdating to certain Corporations Law
contracts (as set out in clause 9), an excluded wagering service (clause 8A), and excluded
gaming service (clause 8B), a service that has a designated broadcasting or datacasting link
(clause 8C), an excluded lottery service (clause 8D) and an exempt service (clause 10).

Clause 8 — Australian-customer link

Clause 8 provides that for the purposes of the Bill, agambling service (as defined in clause
4) will have an Audrdian-customer link if, and only if, any or dl of the cusomers of the
sarvice are physicaly present in Audrdia

A person’sresidency or citizenship is not relevant in establishing an Audtrdian-customer
link. It need only be established that a customer is physicaly present in Audtrdia, whether
on holiday or as aresident.

An Audrdian-customer link is one of the key eements of the definition of * prohibited
Internet gambling services in dause 6 of the Bill. It isaso used in the offence provisonsin
clauses 15 and 15A of the Bill. Under clause 15, for example, aperson will be guilty of an
offence if the person intentiondly provides an interactive gambling service and the service
has an Audrdian-customer link.

Clause 8A - Excluded wagering service
Clause 8A provides a definition of ‘excluded wagering service'.

For the purposes of clause 8A, wagering services are different to gaming services.

Wagering is focused on a bet on an event or contingency while gaming is focused on playing
games of chance for money or something else of value. In awager, the bettor usually does
not participate in the actud event or contingency. In contradt, interactive gaming involvesthe
bettor in the game.

Paragraph 8A(1)(a) provides that an excluded wagering serviceis a service that relatesto
betting on a horse race, harness race, greyhound race or a sporting event, or a series of
those races or sporting events. ‘ Sporting event’ isto be given its ordinary meaning.
Therefore, for example, a completed match of tennisis a sporting event, but if only a part of
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that match is completed, for example just one game or s&t, then it is not a gporting event for
the purposes of subclause 8A(1).

Paragraph 8A(1)(b) provides that other wagering services that relate to betting on an event,
aseries of events, or a contingency are aso excluded wagering services. In this context, a
wager includes a bet on any outcome or event. For example, abet on the weether for a
particular day would be awager for the purposes of this paragraph.

Paragraph 8A(1)(b) diginguishes an ‘event’ from a‘series of events. Thisis congstent with
the anti-hoarding provisionsin Part 10A of the Broadcasting Services Act 1992, which
a0 digtinguish between ‘events and a* series of events. For example, in the case of the
game of cricket, the ‘event’ would be characterised as a single cricket match. However, the
test serieswould be characterised as a“ series of events'. In the game of tennis, an
individua tennis match would be an ‘event’. However atennis tournament, such asthe
Augtrdian Open, would be characterised as a‘ series of events'.

Paragraphs 8A(1)(a) and (b) are intended to cover a service that introduces individuas who
wish to make or place bets to individuas who are willing to receive or accept bets on the
events or contingencies specified in those paragraphs. Such a service would be a“ service
that relates to betting’ on those events or contingencies.

Subclause 8A(1A) provides that subclause (1) does not apply to a service unless such other
conditions (if any) as are specified in the regulations have been satisfied. The effect of
subclause (1A) isto give the Minigter areserve power alowing him or her to impose further
conditions in relation to wagering services, through regulations, relating to the exemption for
excluded wagering services. This reserve power would alow the Minister to monitor the
ongoing effect of this exemption and will ensure that it will not be used as a platform for the
sgnificant extenson of interactive wagering services epecidly in the home environment.

Subclause 8A(2) isintended to exclude from the definition of *excluded wagering service
types of continuous wagering, such as red-time ‘bal-by-bdl’ betting on interactive
televison, that could evolve into highly addictive and easily accessble forms of interactive
gambling. Ancther type of continuous wagering is ‘ betting on the run’, where a person bets
after an event has commenced on the outcome of that event. An example of betting on the
run iswhere a person bets on who will win afootbal match after that match has aready
darted (for instance, at haf time).

These types of continuous wagering mentioned above are al'so known as ‘ micro-wagering'.

Paragraph 8A(2)(a) providesthat a service is not an excluded wagering service to the extent
to which it relates to betting on the outcome of a sporting event where the bets are placed,
made, received or accepted after the beginning of the event. Therefore, for example, an
interactive gambling service that enables the placing of a bet on the result of a cricket match
after the firgt ball has been bowled is not an excluded wagering service. Such a service will
be covered by the offence provisonsin clauses 15 and 15A of the Bill.
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Paragraph 8A(2)(b) providesthat a service is not an excluded wagering service to the extent
to which it relates to betting on a contingency that may or may not happen in the course of a
sporting event, where the bets are made after the event has commenced. Examples of such
contingency betting after an event has commenced include who is going to take the most
wickets in a cricket match, whether the next bal in a cricket match will take awicket, who
will serve the next ace in atennis match or who will win atennis match after the first st has
finished but before the second set has commenced.  Such micro-wagering services will be
covered by the offence provisonsin clause 15 and 15A of the Bill.

However paragraph 8A(2)(b) does not cover services relating to betting on extraneous
events unrelated to the officia course of an event, after an event has started. For example,
betting on the likelihood of rain during a cricket match, after the match has begun, would not
be categorised as a ‘ contingency that may or may not happen in the course of a‘ sporting
event’”’. Consequently this would mean that a service related to such betting would be an
excluded wagering service and will not be covered by the Bill.

Nor would subclause 8A(2) cover betting services on the outcome of a tournament or series
after the first match within that tournament or series has begun. Subclause 8A(2) only
covers wagering on a sporting event after the event has begun. A ‘sporting event’ refersto
anindividual event. It does not cover wagering on a‘ series of sporting events, such asa
tournament or series, after an individua event has begun. Paragraph 8A(2)(b) clearly
distinguishes between an ‘event’ and a* series of events' (see discussion above on

paragraph 8A(2)(b)). Consequently, betting services on the find outcome of a cricket test
series after the first cricket match has begun would not be covered by subclause 8A(2) and
therefore would be excluded from the Bill.

Paragraphs 8A(3)(a) and (b) provide that a service for the conduct of a scratch lottery or
other ingtant |ottery, or the service for the supply of tickets in a scratch lottery or other
ingtant lottery is not an excluded wagering service for the purposes of clause 8A. Paragraph
8A(3)(c) provides that a service relaing to the betting on the outcome of a scratch lottery or
other ingtant lottery is not an excluded wagering service for the purposes of clause 8A.
Paragraphs 8A(3)(a) to () relate to excluded lottery servicesin clause 8D and ensure that
sarvices which are properly characterised asinteractive lottery services do not come within
the exemption provided in paragraph 5(3)(aa) of the Bill. For example, the betting on the
outcome of an dectronic ingtant scratch ticket service would not be excluded wagering
service and will till be subject to the offence provisonsin clause 15 and 15A of the Bill.

Paragraph 8A(3)(d) providesthat a service for the conduct of a game covered by
paragraph (e) of the definition of ‘gambling service in clause 4 of the Bill is not an excluded
wagering service for the purposes of clause 8A. Gamesrelevant to this paragraph are
games played for money or anything ese of vaue, which are of chance or mixed skill and
chance and involve the customer giving consderation to play or enter the game. Examples
of such games include roulette and games played on poker machines. Thereisno skill
involved in these games.
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Paragraph 8A(3)(€e) provides that a service that relates to betting on the outcome of agame
of chance or of mixed chance and skill is ot an excluded wagering service for the purposes
of clause 8A.

For example, an interactive gambling service which involves a game of virtud roulette, or bet
on the outcome of the spin of avirtua roulette whed, would not be an excluded wagering
service and will il be subject to the offence provisonsin clause 15 and 15A of the Bill.
This ensures that services which are properly characterised asinteractive gaming services do
not come within the exemption provided in paragraph 5(3)(aa) of the Bill.

The effect of clause 8A, in combination with paragraph 5(3)(ag) of the Bill, isthat an
excluded wagering service is not an ‘interactive gambling service . Consequently it does not
come within the offence provisonsin clause 15 and 15A. Similarly, paragraph 6(3)(a8)
provides that an excluded wagering service does not come within the complaints sysemin
relation to prohibited Internet content, set out in Part 3 of the Bill.

Clause 8B - Excluded gaming service
Clause 8B provides a definition of ‘excluded gaming service .

Subclause 8B(1) provides that an excluded gaming service is a service for the conduct of a
game covered by paragraph (e) of the definition of ‘gambling service' in dause 4 of the Bill,
to the extent to which the serviceis provided to customers who arein apublic place.

Games covered by paragraph (e) of the definition of ‘gambling service indause 4 are
games played for money or anything else of vaue, which are of chance or mixed skill and
chance and involve the customer giving consderation to play or enter the game. Examples
of such games include roulette, games played on poker machines and games played on
machines that utilise linked jackpots. Thereisno skill involved in these games.

Subclause 8B(1A) provides that subclause (1) does not apply to a service unless such other
conditions (if any) as are specified in the regulations have been satisfied. The effect of
subclause (1A) isto give the Minister areserve power alowing him or her to impose further
conditionsin reaion to gaming services, through regulations, relating to the exemption for
excluded gaming sarvices.

This reserve power would dlow the Minigter to monitor the ongoing operation of this
exemption and will ensure that it will not be used as a platform for the significant extenson of
interactive gaming services especidly in the home environment. 1t will dso dlow the
Minigter to monitor the * public places aspect of the exemption and ensure that it does not
lead to the spread of interactive gaming services in ways that would exacerbate problem

gambling among Audrdians

Subclause 8B(2) provides for definitions of ‘ public place’ and ‘ section of the public’.
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A ‘public place’ means a place or part of aplace to which the public ordinarily has access
whether or not by payment or by invitation. ‘The public’ includes a‘section of the public’.
Examples of public places include a shop, casino, bar or club.

‘Section of the public’ includes the members of a particular club, society or organisation.
This means that “members-only” clubs, which provide traditional gambling services such as
poker machines, are included in the definition of ‘public place’. ‘ Section of the public’ does
not include agroup consisting only of persons with a common workplace or acommon
employer. Itisnot intended that common workplaces be included in the definition of * public
place’.

The effect of clause 8B, in combination with paragraph 5(3)(ab) of the Bill, isthat an
excluded gaming sarvice is not an ‘interactive gambling service . Consequently it does not
come within the offence provisonsin clause 15 and 15A. Similarly, paragraph 6(3)(ab)
provides that an excluded gaming service does not come within the complaints sysemin
relation to prohibited Internet content, set out in Part 3 of the Bill.

The effect of paragraph 5(3)(ab), in combination with clause 69 of the Bill, isto exclude
gaming services provided in accordance with a State or Territory lawv where they are
provided to customersin a public place.

Clause 69 of the Bill preserves any State or Territory laws that are capable of operating
concurrently with the Bill. Therefore, a gaming service that is provided in accordance with
State or Territory laws and that is provided to customersin a public place as defined in
subclause 8B(2) will not be in breach of the Bill or the rdlevant State or Territory law.

The words ‘to the extent’ in subclause 8B(1) make it clear that interactive gambling services
are only exempt from the offence provision of the Bill if they are provided wholly in apublic
place.

Thiswill impact on the provison of gambling services through new interactive broadcasting
services and wird ess telecommunications services technology. With such technology, the
only way an interactive gambling service provider could be certain of avoiding a breach of
the offence provision isfor that provider to ensure that the means of ng its gaming
saviceisfixed inapublic place. An example of agaming service that isfixed in apublic
place is a poker machine in aclub or casno.

If agambling service provider uses technology that cannot guarantee that the gaming service
will not be accessed in non-public places then it risks breaching the offence provisions of the
Bill. Thisreflectsthe intention of the Bill to ensure that people do not have reedy accessto
interactive gambling services in a private place such astheir own home.

The definition of ‘excluded gaming services ensures that gaming services will not be offered
in public places such as Internet cafes and shopping centres unless the relevant gambling
service provider can ensure that the services can only be accessed in those places, and are
provided in accordance with relevant State or Territory laws. Therefore, an interactive
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gaming service that can be accessed in both an Internet cafe and a private home would
result in the provider being in breach of the Bill, because the definition gpplies only to gaming
services provided wholly in public places.

If it were hypotheticaly possible to offer interactive gaming services that were only
accessiblein certain Internet cafes (or other ‘fixed” public places) then those fixed places
would need to meet the gtrict licensing requirements under the relevant State or Territory
laws.

Prohibited Internet gambling content hosted outside Australia, which could be accessed in
public places like Internet cafes, is subject to the complaints mechanism set out in Part 3 of
the Bill. Action can be taken by the Audtrdian Broadcasting Authority in relation to such
content under Divison 3 of Part 3 of the Bill.

Clause 8C - Designated broadcasting and designated datacasting link

Clause 8C provides for definitions of ‘ designated broadcasting link’ and * designated
datacagting link’.

For the purposes of paragraph 8C(1)(a) of the Bill agambling service has a‘ designated
broadcadting link’ if ether:

the service is expresdy and exclusvely associated with a particular program, or a
particular series of programs, broadcast on a broadcasting service; or

the sole purpose of the gambling service isto promote goods or services (other
than gambling services) that are the subject of advertisements broadcast on a
broadcagting service, and the gambling service is associated with those
advertisements.

For the purposes of paragraph 8C(1)(b) of the Bill agambling service has a* designated
broadcasting link’ if other conditions that are specified in the regulations have been satisfied.

For the purposes of paragraph 8C(2)(a) of the Bill a gambling service has a*designated
datacadting link’ if ether:

the service is expresdy and exclusively associated with a particular program, or a
particular series of content, transmitted on a datacasting service; or

the sole purpose of the gambling service is to promote goods or services (other
than gambling services) that are the subject of advertisements tranamitted on a
datacasting service, and the gambling service is associated with those
advertisements.

For the purposes of paragraph 8C(2)(b) a gambling service has a‘ designated datacasting
link’ if other conditions that are specified in the regulations have been satisfied.



46

Subclause 8C(3) defines ‘ content’ and ‘ program’ for the purposes of clause 8B. ‘Content’
in relation to a datacasting service does not include advertisng or sponsorship materid.
‘Program’ has the same meaning asin the Broadcasting Services Act 1992 (BSA) but
does not include advertisng or sponsorship meterid.

Clause 8C isintended to cover televison game shows that involve an eement of interactivity
and include some form of entry fee such as a 1900 tdlephone call. Examples of gameson
TV programs that include some eement of interactivity and are intended to be covered by
thisexemption are ‘ Classic Catches and programs like ‘Big Brother’ and *Video Hits' that
involve televison viewers voting for prizes. Clause 8C is aso intended to cover promotions
or games conducted on television or over the Internet that involve congderation including,
for example, the purchase of a product.

Subparagraph 8C(1)(a)(i) is intended to cover services that are expresdy and exclusively
asociated with a particular program. Thiswould include, for example, aviewer paying an
entry fee and voting on the Internet for his or her favourite song where that song was played
on a paticular televison program and the Internet entry was specificaly linked to that
program. These services are intended to be exempt from the Bill.

Subparagraph 8C(1)(a)(ii) isintended to cover services that are have the sole purpose of
promoting goods or services (other than gambling services) that are included in televised
advertisements, and the services are associated with those advertisements. Examples of
such services include prize draws conducted through advertising campaigns. Such a
promotiona service might require a person to purchase a soft drink, enter the barcode of
that soft drink into an Internet-based draw, and possibly win a prize as the result of theat
draw. These sarvices areintended to be exempt from the Bill.

For subclause 8C(1), ‘ broadcagting service' has the same meaning as in the Broadcasting
Services Act 1992, as provided for in current clause 4 of the Bill, and includes televison
and radio services.

Subclause 8C(2) isintended to cover the same services covered by subclause 8C(1), but
where those services are tranamitted on a datacasting service.

For subclause 8C(2), ‘ datacasting service has the same meaning as in the Broadcasting
Services Act 1992, as provided for in current clause 4 of the Bill.

Paragraphs 8C(1)(b) and 8C(2)(b) provide that in addition to the condition in paragraph (a)
of each subclause being satisfied, a gambling service has a desgnated broadcasting or
datacagting link if such other conditions (if any) as are pecified in the regulations have been
satisfied. The effect of these paragraphsisto give the Minister areserve power dlowing him
or her to impaose further conditions on broadcasters and datacasters, through regulations,
relaing to the exemption for TV game shows and promotions. This reserve power would
alow the Minister to monitor the ongoing development of these services and ensure the
proposed exemption will not be used as a platform for the Sgnificant extenson of gambling
in the home environment.
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Clause 8C is not intended to cover interactive games such as trivia games and arcade games
of ill that are or may become available through subscription-based broadcasting services,
digital broadcasting services or datacasting services. Such interactive games are generaly
regarded as games of <kill for the purposes of the definition of ‘gambling service' in dause 4
of the Bill. Therefore, they are not intended to be covered by the Bill, whether afeeis
charged to play such games and whether such games are played for prizesor not. Asa
result, such games do not need to be exempted from the offence provisonsin clause 15 and
15A of the Bill.

The reference to a game of mixed chance and sKill in the definition of ‘gambling service in
clause 4 of the Bill is not intended to include games that would generally be regarded to be
games of kill even though it could be argued that the outcome of those games might be
affected by chance. For example atriviaquiz game, available through interactive or
subscription-based televison services, that requires competitors to answer generd
knowledge questions will not be covered by the Bill asit does not involve mixed chance and
kill. 1t should be regarded as a game of sKill.

Smilarly an arcade-style game, available through interactive or subscription-based televison
sarvices, should be regarded as agame of skill even though it could be argued thet there is
an dement of chance in rdation to playing the game. Examples of these arcade-style games
include Tetris, Space Invaders, Tomb Raider and Scrabble-type games.

Where such skill-based quiz or arcade-style games involve interactive ‘leaderboards’, which
are ligts of the top scoring players of the same game across the network or subscriber base,
they should il be regarded as games of skill because aplayer’ s overdl kill in hisor her
performance will determine the position of that player on the leaderboard.

The effect of clause 8C, in combination with paragraphs 5(3)(ac) and (ad) of the Bill, isthat
agambling service that has a designated broadcasting link or a designated datacasting link is
an excluded sarvice for the purposes of the definition of an ‘interactive gambling service'.
Consequently it does not come within the offence provison in clause 15. Similarly,
paragraphs 6(3)(ac) and (ad) provide that an excluded gaming service does not come within
the complaints system in relaion to prohibited Internet content, set out in Part 3 of the Bill.

Clause 8D - Excluded lottery service
Clause 8D provides for a definition of ‘excluded lottery service .

Subclause 8D(1) provides that an excluded lottery serviceis a service for the conduct of a
lottery or aservice for the supply of lottery tickets. For darification, the ordinary meaning of
‘lottery’ isrdlevant to clause 8D. The ordinary meaning of lottery is discussed abovein
relation to clause 4 of the Bill. 1t makes reference to the Macquarie Dictionary definition of
‘lottery’, which definesit as a‘ scheme or arrangement for raising money...by thesdeof a
large number of tickets, certain among which, as determined by chance after the sde, entitle
the holdersto prizes.
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The reference to ‘lottery’ in subclause 8D(1) is dso intended to include reference to ‘lotto’.
‘Lotto’ servicesinclude the sale of alarge number of tickets or entries, certain among which,
as determined by a chance event or draw after the sale, entitle the holders to prizes such as
cash jackpots. Examples of such lotto servicesthat are intended to be covered by the
referenceto ‘lottery’ are Tattdotto, Oz Lotto, Super 66 and Powerball. ‘Keno' isaso
intended to be covered by the reference to ‘lottery’, but only wheniit isin the form of a
|otto-based service as described above.

Subclause 8D(1A) provides that subclause (1) does not apply to a service unless such other
conditions (if any) as are specified in the regulations have been satisfied. The effect of
subclause (1A) isto give the Minigter areserve power alowing him or her to impose further
conditionsin relaion to lottery services, through regulations, rdating to the exemption for
excluded lottery services.

Subclause 8D(1B) provides that without limiting subclause (1A), a condition specified in
regulations made under subclause (1A) may provide that the lottery must not be ahighly
repetitive or frequently drawn form of a keno-type lottery or smilar |ottery.

An example of a‘keno-type lottery isalottery in which a certain number of ‘bals or
numbers are drawn (for ingtance, 20) out of an origind set of bals or numbers (for instance,
aset of 100). A customer playsthe lottery by choosing certain numbers before the draw
commences. After the draw takes place, the customer’ s numbers are matched up with the
numbers that are drawn out of the origina set of numbers as the winning numbers. The
customer receives a prize depending on how many of his or her numbers are matched with
those drawn out of the origina set of numbers.

This reserve power would alow the Minister to monitor the ongoing effect of this exemption
and will ensure that it will not be used as a platform for the Sgnificant extension of interactive
lottery services epecidly in the home environment. It will aso dlow the Minigter to ensure
that eectronic scratch or other ingtant lotteries, which are not included in the exemption for
lottery services, are not being provided to Austrdians despite their exclusion from the
exemption provison.

Subclause 8D(2) provides that the definition of ‘excluded lottery service' does not gpply to
an dectronic form of scratch lottery or an eectronic form of other ingtant lottery. Traditiona
forms of scratch or other ingtant lotteries are | otteries where the result and any prizeis
predetermined at the time of purchase or entry, or is not subject to a separately scheduled
drawing. These are not covered by the Bill because they are non-dectronic lotteries that
involve a physica ticket that a customer scratches or otherwise uses.

However, when scratch or other ingtant lotteries are in electronic form, they are not covered
by the excluson in subclause 8D(1) and are prohibited by operation of the offence
provisonsin clause 15 and 15A of the Bill of providing an interactive gambling service.
Scratch or other ingtant lotteries in eectronic form are lotteries where the result and prizeis
not determined by an independent or separate draw held some time after the time of
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purchase. The result and prize may be determined by a separate or random electronic
process, but that process occurs at atime instantaneous to the * scratching’ (or other form of
playing or use) of the eectronic lottery ticket, and is not subject to a separatdly scheduled
drawing. Therefore, it isascratch or other ingtant lottery for the purposes of subclause
8D(2), and is not an ‘excluded lottery service .

An examples of aprohibited eectronic scratch or ingant lottery isan ‘on-ling scratch
lottery ticket, which is provided to the customer in avirtua form after that customer
acceses an ‘on-line scratchies Internet Site. After accessing an image of aticket, the
customer controls a cursor and * scratches away a covering picture on the ticket to reveal
various figures representing amounts of money. If the uncovered ticket reveds, for example,
three matching figures, then the customer wins a gpecified amount of money. This example
isnot an ‘excluded lottery service for the purposes of clause 8D.

The effect of clause 8D, in combination with paragraph 5(3)(ae) of the Bill, isthat an
excluded lottery serviceis not an ‘interactive gambling service . Consequently it does not
come within the offence provisonsin clause 15 and 15A. Similarly, paragraph 6(3)(ae)
provides that an excluded lottery service does not come within the complaints sysemin
relation to prohibited Internet content, set out in Part 3 of the Bill.

Clause 9 - Contracts exempt under the CorporationsLaw

Clause 9 sets out the meaning of ‘ contracts that, under the Corporations Law, are exempt
from alaw rdating to gaming or wagering' for the purposes of the Bill. It refersto option
contracts covered by subsection 778(1) of the Corporations Law, relevant agreements
covered by subsection 778(2) of the Corporations Law, futures contracts covered by
subsection 1141(1) of the Corporations Law, and Chapter 8 agreements covered by
subsection 1141(2) of the Corporations Law.

The terms ‘ option contracts’, ‘relevant agreements, ‘futures contracts and ‘ Chapter 8
agreements are discussed in the commentary on clause 4. These contracts and agreements
may, for example, involve speculation on whether the price of ashare may rise or fal or on
what level of a Stock Exchange Index a share may be at a particular time in the future.

‘Contracts that, under the Corporations Law, are exempt from alaw reating to gaming or
wagering’ are referred to in subclause 5(3) and subclause 6(3). Subclause 5(3) provides
that for the purposes of the Bill a service to the extent to which it relates to such contractsis
not an interactive gambling service. Similarly subclause 6(3) exempts such services from the
meaning of prohibited Internet gambling services for the purposes of the Bill. Thismeans
that such contracts are not covered by the offence provisonsin clause 15 and 15A of the
Bill or the complaints sysem in the Bill. Exempting such services from the operation of the
Bill is consstent with the exemption, under the Corporations Law, from alaw relating to

gaming or wagering.

Clause 9A - Designated country
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Clause 9A sets out the meaning of the term *designated country’, which is used in the
offencein clause 15A of providing an Audrdian-based interactive gambling service to
customers in designated countries.

Subclause 9A(1) provides that the Minister may declare that a pecified foreign country isa
designated country for the purposes of the Bill. The declaration must bein writing.

Subclause 9A(2) provides that a declaration under subclause (1) has effect accordingly.

Subclause 9A(3) provides that the Minister must not declare aforeign country under
subclause (1) unless the government of that country has requested the Minister to make a
declaration and there isin force in that country legidation that corresponds to clause 15 of
the Bill. Such corresponding legidation would have to provide for a ban on the provison of
interactive gambling services to cusomersin that country.

Subclause 9A(4) providesthat at least 90 days before making a declaration under subclause
(2) the Minister must cause to be published a notice in the Gazette and in a newspaper
circulating in eech State, the Northern Territory and the Austrdian Capita Territory. The
notice must set out the Miniger’ sintention to make the declaration. This notice will give
Audrdian interactive gambling service providers, who might offer interactive gambling
sarvices to a country that is proposed to be desgnated under clause 9A, sufficient timeto
put in place arrangements to avoid providing such services to customers in that designated
country before the proposed instrument comes into effect.

Subclause 9A(5) provides that in deciding whether to declare a foreign country under
subclause (1) the Minister must have due regard to any complaints and any supporting
gatements made by the government of that country. Thisisintended to ensure that aforeign
country will only be designated under subclause (1) after consultation with that country has
taken place and the comments of that country’ s government are given due regard by the
Minigter.

Subclause 9A(6) provides that an instrument made under subclause (1) isadisalowable
instrument for the purposes of section 46A of the Acts Interpretation Act 1901. The
ingrument must accordingly be natified in the Commonwedth Gazette, tabled in the
Parliament and will be subject to Parliamentary disalowance.

The term *desgnated country’ is used in the offence provison in clause 15A of the Bill.
Under dlause 15A a person will be guilty of an offence if the person intentiondly provides an
Audrdian-basad interactive gambling service and the service has a designated country-
customer link.

Clause 9B - Designated country-customer link
Clause 9B provides that for the purposes of the Bill agambling service has a designated

country-customer link if, and only if, any or dl of the customers of the service are physicaly
present in a designated country.
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A person’sresidency or citizenship is not relevant in establishing a designated country-
customer link in relation to that designated country. It need only be established that a
customer is physicdly present in that designated country, whether on holiday or asa
resident.

The term is used in the offence provison in clause 15A of the Bill. Under clause 15A, a
person will be guilty of an offence if the person intentionaly provides an Austrdian-based
interactive gambling service and the service has a designated country-customer link.

Clause 10 — Exempt services

Clause 10 enables the Minigter to determine that each service included in a specified class of
services is an exempt service for the purposes of the Bill. If the Minister were to make such
a determination, the service would not be an interactive gambling service nor a prohibited
Internet gambling service (see subclauses 5(3) and 6(3)).

If the Minister were to make such a determination it would have effect accordingly
(subclause 10(2)).

Any such determination will be a disdlowable instrument for the purposes of section 46A of
the Acts Interpretation Act 1901 (subclause 10(3)). Assuch it will therefore be required
to published in the Commonwedth Gazette, tabled in both Houses of Parliament, and will
be subject to Parliamentary disalowance.

The Minigterid determination power is intended to be used only in extraordinary
circumstances to ensure that the Bill does not gpply to servicesto which it was never meant
to apply. The Ministeriad determination cannot specify that a particular provider is taken not
to provide an interactive gambling service or a prohibited Internet gambling service. The
determination must be a generd rule of gpplication, which relates to each service included in
aspecified class of services.

Clause 11 — Extended meaning of use

Clause 11 is based on section 24 of the Telecommunications Act. It providesthat, unless
the contrary intention appears, areference in the Bill to the ‘use’ of athing isareferenceto
the use of the thing either in isolation or in conjunction with one or more other things.

An example of aprovison of the Bill which usesthisterm is paragraph 5(1)(b) which refers
to an interactive gambling service being provided to customers using an Internet carriage
sarvice, any other listed carriage service, a broadcasting service, any other content service,
or adatacagting service. Clause 11 ensuresthat it is clear that a customer would be
consdered to use an Internet carriage service for example if the customer usesthe Internet
carriage service in conjunction with another listed carriage service.

Clause 12 — Crown to be bound
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Subclause 12(1) provides that the Bill binds the Crown in right of the Commonwedth, and
each of the States and Territories.

Subclause 12(2) provides that the Bill does not make the Crown liable to be prosecuted for
an offence.

Subclause 12(3) provides that the protection in subclause 12(2) does not apply to an
authority of the Crown.

Clause 13 — Extension to external Territories

Clause 13 provides that the Bill extendsto every externd Territory. The externd Territories
include Norfolk Idand, Christmas Idand and Cocos (Kedling) Idands.

Clause 14 — Extra-territorial application

Clause 14 provides that, unless the contrary intention appears, the Bill extends to acts,
omissons, matters and things outsde Audtrdia. The offence provison in clause 15 of the
Bill is extraterritorid in its application, as discussed below.

Part 2—Offence of providing an interactive gambling service to
customersin Australia

Clause 15 — Offence of providing an interactive gambling service to customersin
Audralia

Clause 15 isthe principa offence provison in the Bill.

Subclause 15(1) provides that a person is guilty of an offenceif the person intentionally
provides an interactive gambling service (as discussed in dlause 5 of the Bill) and the service
has an Audrdian-customer link (as discussed in clause 8 of the Bill).

The offence provison extends in its gpplication to offshore providers of interactive gambling
sarvices. This meansthat any interactive gambling service provider, either within or outsde
Audrdia, would be committing an offence if it had cusomersin Audrdia

The pendty for the offenceis 2,000 pendty units. A pendty unit is currently $110, so the
current maximum penalty is $220,000. Under subsection 4B(3) of the Crimes Act 1914, if
abody corporateis convicted of an offence against a Commonwesdlth law, the Court may
impose a pendty of up to 5 times the amount of the maximum pendty that could be imposed
on anaturd person. Asaresult, the current maximum pendty that could be imposed on a
corporation is$1.1 million.

Internet Service Providers will not be prosecuted for the offence of intentionaly providing an
interactive gambling service unless they themselves are the providers of the content of such a
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savice. The offence relates specificdly to the provison of an interactive gambling service
and does not gpply to a person who carries the service — an Internet Service Provider.
Similarly, the offence will not result in the prosecution of any person who provides services
ancillary to an interactive gambling service, such ashill payment in relation to such aservice,
unless the person is dso the provider of the content of such a service.

Subclause 15(2) provides that a person who contravenes the offence provison in subclause
15(1) is quilty of a separate offence in respect of each day (including aday of a conviction
for the offence or any later day) during which the contravention continues. The effect of
subclause 15(2) isthat the maximum possible pendty that may be impaosed for contravention
of the offencein subclause 15(1) is, for an individud, 2,000 pendty units multiplied by the
number of days during which the contravention continues. |f a contravention continued for
10 days, the current maximum penaty would be $2.2 million. If abody corporate
contravened the offence provision in subclause 15(1) for 10 days, the maximum penalty
would be $11 million.

Subclause 15(3) provides that subsection (1) does not apply if the person (the provider of
an interactive gambling service) did not know and could not, with reasonable diligence, have
ascertained, that the service had an Audtralian-customer link (ie. that it was being provided
to persons who were physicaly present in Audrdia).

The exception in subclause 15(3) recognises that providers of interactive gambling services
will not be able to turn ablind eye or ignore breaches of the Bill. They will be required to
use reasonabl e diligence (including reasonable monitoring systems) to ascertain whether the
sarviceis being provided to persons who are physicdly present in Audrdia

Subclause 15(4) provides detail for the defence of ‘reasonable diligence’ in paragraph
15(3)(b) of the Bill. Subclause 15(4) provides that in determining whether a person could,
with reasonable diligence, have ascertained that the service had an Audrdian-customer link,
the following matters are to be taken into account:

(&) whether prospective customers were informed that Austrdian law prohibits the
provison of the service to customers physicaly present in Austrdia;

(b) whether customers had entered a contractud relationship with the provider with an
explicit condition that the customer was not to use the service while physicaly
located in Audrdig;

(c) whether the person providing the service required customers to provide persona
details, and, if so, whether those details suggested that the customer was not
physicdly present in Augrdig;

(d) whether the person providing the service has network data that indicates that a
customer was physicdly present outsde Austrdia when the relevant customer
account was opened and throughout the period when the services were provided to
the customer; and

(e) any other rdlevant matters.
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An example for the matter provided for in paragraph 15(4)(a) is whether a customer was
informed of the prohibition through a disclaimer message posted on an Internet site that
offersthe service.

The matters outlined in paragraphs 15(4)(d) and (e) are intended to cover any new
technology thet alows interactive gambling service providers who are operating legdly by
providing their serviceswhally to customers outsde Audrdiato determine that their
customers are physicaly present outside Audtrdia. Paragraph 15(4)(e) is dso intended to
cover any other rlevant matters not necessarily relating to technology.

Inan aticle by Lisa Guernsey of the New Y ork Timesthat gppeared in the Sydney Morning
Herald on 16 March 2001, it was noted that geolocation software programs are available to
assg inworking out the location of end-users who access the Internet. By conducting redl-
time andyses of Internet traffic, these software programs can try to determine the country,
the State and, in limited cases, even the city from which a person is accessing the Internet.
Based on that extrapolated location and with the use of programs such as keyword filters,
the software can then block Web pages from being seen, essentidly putting atal fence
around part of the Web.

In determining whether the use of geolocation software programs or other monitoring
systems constituted reasonable diligence, regard would need to be had, anongst other
things, to the technical and commercid feashility of usng such programs or systems.

The note at the end of subclause 15(3) explains that the effect of the Criminal Code is that
the defendant bears an evidentid burden. An evidentia burden requires the defendant to
adduce evidence that suggests ared possibility that the matter exists or does not exist
(subsection 13.3 of the Criminal Code). This means that the defendant must adduce or
point to evidence that suggests they did not know that the service had an Audtrdian-
customer link and could not, with reasonable diligence, have ascertained that the service had
an Audrdian-customer link. If the defendant does this then the prosecution would then
need to disprove that the defendant did not know, and could not with reasonable care and
diligence have ascertained, that the service had an Audraian-customer link (subsection
13.1(2) of the Code).

Pacing an evidentid burden on the defendant is condgtent with the Criminal Code (see
subsection 13.3 of the Code).

Subclause 15(5) provides that section 15.4 of the Criminal Code appliesto the offencein
clause 15(1) of providing an interactive gambling service to a customer in Audrdia. Section
15.4 of the Criminal Code relates to extended geographicd jurisdiction and providesthat if
alaw of the Commonwedth gpplies section 15.4 of the Code to a particular offence, the
offence applies whether or not the conduct congtituting the aleged offence occursin
Audrdiaand whether or not aresult of the conduct congtituting the aleged offence occursin
Audrdia
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Subclause 15(5) ensures that the extraterritoriad extension of the offence in clause 15 of the
Bill is done within the framework of Commonwedth crimind law policy, as set out in the
Criminal Code.
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Part 2A—Offence of providing an Australian-based interactive
gambling service to customersin designated countries

Clause 15A — Offence of providing an Australian-based inter active gambling
service to customersin designated countries

Clause 15A provides for an offence of providing an Audtrdian-based interactive gambling
service to customersin designated countries. This offence is separate to the offence in
clause 15.

Subclause 15A(1) providesthat a person is guilty of an offence if the person intentiondly
provides an Audtrdian-based interactive gambling service (as discussed in subclause 15A(6)
below) and the service has a designated country-customer link (as discussed in clause 9B
above).

The pendty for the offence is 2000 pendty units. A pendty unit is currently $110, so the
current maximum penalty is $220,000. Under subsection 4B(3) of the Crimes Act 1914, if
abody corporateis convicted of an offence against a Commonwesdlth law, the Court may
impose a pendty of up to 5 times the amount of the maximum pendty that could be imposed
on anaturd person. Asaresult, the current maximum pendty that could be imposed on a
corporation is$1.1 million.

Internet Service Providers will not be prosecuted for the offence of intentionaly providing an
Audtrdian-based interactive gambling service to customers in designated countries unless
they themselves are the providers of the content of such aservice. The offence rdlates
specificaly to the provison of an Audtralian-based interactive gambling service to customers
in designated countries and does not apply to a person who carries the service — an Internet
Service Provider. Smilarly, the offence will not result in the prosecution of any person who
provides services ancillary to such an Audtraian-based interactive gambling service, such as
bill payment in relation to such a service, unless the person is dso the provider of the content
of such asarvice.

Subclause 15A(2) provides that a person who contravenes the offence provision in
subclause 15A(1) is quilty of a separate offence in respect of each day (including aday of a
conviction for the offence or any later day) during which the contravention continues. The
effect of subclause 15A(2) is that the maximum possible penalty that may be imposed for
contravention of the offence in subclause 15A(1) is, for an individual, 2,000 pendty units
multiplied by the number of days during which the contravention continues. If a
contravention continued for 10 days, the current maximum pendty would be $2.2 million. If
abody corporate contravened the offence provision in subclause 15A(1) for 10 days, the
maximum pendty would be $11 million.

Subclause 15A(3) provides that subsection (1) does not apply if the person (the provider of
an Audrdian-based interactive gambling service) did not know and could not, with
reasonable diligence, have ascertained, that the service had a designated country-customer



57

link (ie. that it was being provided to persons who were physicaly present in adesignated
country).

Subclause 15A(4) provides detail for the defence of ‘reasonable diligence’ in paragraph
15A(3)(b) of the Bill. Subclause 15A(4) provides that in determining whether a person
could, with reasonable diligence, have ascertained that the service had a designated country-
customer link, the following matters are to be taken into account:

(a) whether prospective customers were informed that Austrdian law prohibits the
provision of the service to customers physicaly present in a designated country;

(b) whether customers were required to enter into contracts with the provider that were
subject to an explicit condition that the customer was not to use the service while
physicdly present in the desgnated country;

(c) whether the person providing the service required customers to provide persona
detalls, and, if so, whether those details suggested that the customer was not
physicadly present in the designated country;

(d) whether the person providing the service has network data that indicates that a
customer was physicaly present outside the designated country when the relevant
customer account was opened and throughout the period when the services were
provided to the customer; and

(e) any other rdlevant matters.

An example for the matter provided for in paragraph 15A(4)(a) is whether a customer was
informed of the prohibition through a disclaimer message posted on an Internet site that
offersthe service.

The matters outlined in paragraphs 15A(4)(d) and (€) are intended to cover any new
technology that alows interactive gambling service providers to determine that their
customers are physicaly present outside arelevant designated country. Paragraph
15A(4)(e) is dso intended to cover any other relevant matters not necessarily relating to
technology.

The note a the end of subclause 15A(3) explains that the effect of the Criminal Code is
that the defendant bears an evidential burden. An evidentia burden requires the defendant
to adduce evidence that suggests aredl possibility that the matter exists or does not exist
(subsection 13.3 of the Criminal Code). This means that the defendant must adduce or
point to evidence that suggests they did not know that the service had a designated country-
customer link and could not, with reasonable diligence, have ascertained that the service had
adedgnated country-customer link. If the defendant does this then the prosecution would
then need to disprove that the defendant did not know, and could not with reasonable care
and diligence have ascertained, that the service had a designated country-customer link
(subsection 13.1(2) of the Code).

Pacing an evidentiad burden on the defendant is congstent with the Criminal Code (see
subsection 13.3 of the Code).
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Subclause 15A(5) providesthat section 15.4 of the Criminal Code applies to the offencein
clause 15A(1) of providing an Audrdian-based interactive gambling service to a customer in
adesgnated country. Section 15.4 of the Criminal Code relates to extended geographica
jurisdiction and providesthat if alaw of the Commonwedlth gpplies section 15.4 of the
Codeto a particular offence, the offence gpplies whether or not the conduct congtituting the
aleged offence occurs in Australia and whether or not aresult of the conduct condtituting the
aleged offence occursin Audrdia

Subclause 15A(5) ensures that any extraterritorid extension of the offence in clause 15A of
the Bill is done within the framework of Commonwedth crimind law palicy, as st out in the
Criminal Code.

Subclause 15A(6) provides that for the purposes of clause 15A, an Austraian-based
interactive gambling service provider is an interactive service provider where the service has
an Audrdian-provider link. ‘Augrdian-provider link’ is defined in subclause 15A(7).

Subclause 15A(7) provides that for the purposes of clause 15A an interactive gambling
sarvice has an Audrdian-provider link if, and only if:

@ the service is provided in the course of carrying on abusinessin Audrdia; or

(b) the centrd management and control of the serviceisin Audrdia; or

(© the service is provided through an agent in Augtrdia; or

(d) the service is provided to customers using an Internet carriage service, and any or dl
of the relevant Internet content is hosted in Audrdia

One or more of these conditions are dl that is required to establish an Austraian-provider
link. Resdency or citizenship issues are not rlevant in relation to whether one of the above
conditionsis satisfied.

An example of the centra management and control of a service being in Audraiawhen a
service would be consdered to have an Audtrdian-provider link isthat of acompany that
provides an on-line gambling service such as a casno which hasits web-ste maintained in
an offshore jurisdiction and the company executives (or principad company executives) are
based in Audrdia

Subclause 15A(8) provides that for the purposes of clause 15A the ‘relevant Internet
content’ in relation to agambling service is Internet content thet is accessed or available for
access by an end-user in the capacity of customer of the service.

Part 3—Complaints system: prohibited I nternet gambling content

Divison 1—Making of complaintsto the ABA
Clause 16 — Complaints about prohibited I nternet gambling content

If aperson (including an Augtrdian Government or company — see s. 22(1) of the Acts
Interpretation Act 1901 and clause 19 of the Bill) has reason to bdlieve that end-usersin
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Audrdia can access prohibited Internet gambling content using an Internet carriage service
the person will be able to make a complaint to the ABA about the matter (subclause 16(1)).

Subclause 16(2) sets out the details that must be included in acomplaint. It includes
identification of the Internet content, how to access the Internet content, the name of the
country in which the Internet content is hosted (if known), reasons for believing the Internet
content is prohibited Internet gambling content, and any other information (if any) required
by the ABA.

Asaresult of clause 23, acomplainant who makes a complaint under Divison 1 of Part 3in
good faith will be given immunity from civil proceedings (such as for defamation or breach of
contract) if another person suffers loss, damage or injury or any kind because of the making
of the complaint.

The action which the ABA must take in relation to a complaint will depend on whether a
complaint relates to Internet content hosted in Austraia or outside Audtralia (see clauses 20
and 24).

Clause 17 — Complaints about breaches of online provider rulesetc.

Clause 17 providesthat if a person has reason to believe that an Internet service provider
has contravened arelevant industry code under Part 4 of the Bill or has contravened a
relevant online provider rule (see dause 54), including the requirement in clause 48 to
comply with ardevant industry standard, a person will be able to make a complaint to the
ABA &bout the matter.

Clause 18 — Form of complaint

Clause 18 generdly requires a complaint under Divison 1 of Part 3 of the Bill (ie about
prohibited Internet gambling content, breaches of online provider rules or breach of an
industry code or standard) to be inwriting. The ABA will, however, be able to permit
complaints to be given in accordance with specified software requirements, by way of a
specified kind of dectronic trangmisson.

Clause 19 — Residency etc. of complainant

Clause 19 provides that a person will not be entitled to make a complaint under Divison 1
of Part 3 of the Bill unless the person isaresident of Audtrdia, abody corporate that carries
on activities in Audtrdia or the Commonwedth, a State or a Territory.

Division 2— nvestigations by the ABA

Clause 20 — Invedtigation of complaints by the ABA

The ABA will be required to investigate a complaint under Divison 1 of Part 3 of the Bill
unless
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the complaint relates to Internet content hosted in Audtrdia; or

the ABA is stisfied that the complaint is frivolous, vexatious or not made in good faith;
or

the ABA has reason to believe that the complaint was made for the purpose, or for
purposes that include the purpose, of frugtrating or undermining the effective
adminigtration of Part 3 of the Bill (subclauses 20(3) and (4)).

If acomplaint relates to Internet content hosted in Audtrdiathe ABA must not investigate
the complaint. However, the ABA must refer the complaint to a member of an Audtraian
police force if the ABA consders the complaint should be so referred (paragraphs 20(3)(a)
and (b)). For example, the ABA may consder that the complaint should be referred to the
policeif the complaint suggests that there may be a breach of clause 15 (ie that a person
was providing an interactive gambling service to Audrdian cusomers) or if it pointsto some
other fraudulent activity.

The ABA is not required to carry out an investigation to determine if the subject of a
complaint amounts to a breach of clause 15. Such an investigation would be properly
carried out by the police once the matter had been referred to them.

Where the ABA has referred acomplaint to an Audtrdian police force, the ABA must give
written notice to the complainant stating that the complaint has been so referred

(subparagraph 20(3)(b)(ii)).

The manner in which Internet content will be able to be noatified to the police under
paragraph 20(3)(b) will include, but will not be limited to, amanner ascertained in
accordance with an arrangement (such as an MOU) between the ABA and the chief
(however described) of the police force concerned (subclause 20(7)).

If acomplaint isreferred to amember of an Audtrdian police force under subclause 20(3)
the member may refer the complaint to amember of another Austrdian police force
(subclause 20(8)).

Clause 20 will not, by implication, limit the ABA’s powersto refer other mettersto a
member of the Australian Federd Police or of a State or Territory police force (subclause
20(9)).

The ABA will be required to notify the complainant of the results of an investigation
(subclause 20(5)).

The ABA will dso be able to terminate an investigation if it is of the opinion that it does not
have sufficient information to conclude the investigation (subclause 20(6)).
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Clause 21 — ABA may investigate matterson itsinitiative
Clause 21 sets out the matters that the ABA may investigate if it thinks it desirable to do so.

It provides that the ABA may investigate:

- whether an Internet service provider is supplying an Internet carriage service that
enables end-users to access prohibited Internet gambling content hosted outside
Augrdig;
whether an Internet service provider has contravened arelevant industry code;
whether an Internet service provider has contravened an online provider rule.

Clause 21 is not intended to preclude the ABA from actively monitoring content. In addition
clause 21 provides a mechaniam to alow the ABA to investigate matters where, for
example, information about particular Internet content or conduct of an Internet service
provider is drawn to its attention by a source other than a complaint from the public. Clause
21 will dso improve the ABA’s dbility to ded with avoidance Stuations.

Clause 22 — Conduct of investigations

Clause 22 enables the ABA to conduct investigations under Divison 2 of Part 3 of the Bill
asit thinksfit.

The ABA will be able, for the purposes of an investigation, to obtain information from such
persons and make such inquiries asit thinks fit.

Clause 22 will apply in addition to Part 13 of the BSA which dedls with information
gathering by the ABA, including investigation powers and procedures.

Clause 23 — Protection from civil proceedings

Clause 23 provides an immunity from civil proceedings (such as proceedings for breach of
contract in relation to the disclosure of a password or proceedings for defamation) for a
person who in good faith makes a complaint under Divison 1 of Part 3 of the Bill or who
makes a Satement or gives information to the ABA in connection with an investigation under
Divison 2 of Part 3.

Divison 3—Action to betaken in relation to a complaint about prohibited | nter net
gambling content hosted outside Australia

Clause 24 — Action to be taken in relation to a complaint about prohibited I nter net
gambling content hosted outside Australia

If, in the course of an investigation under Divison 2 of Part 3 of the Bill the ABA is stisfied
that Internet content hosted outside Austraiais prohibited Internet gambling content, the
ABA will berequired:
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if the ABA considers the content should be referred to alaw enforcement agency
(whether in or outside Audtrdia) — notify the content (see clause 29).

— toamember of the Audtraian police force (see clause 4); or

—  if thereis an arrangement (such as an MOU) between the ABA and the chief  of
an Audrdian police force under which the ABA is authorised to notify the  content to
another person or body, whether in Australia or overseas—tothat  other person or

body; and

if an industry code or industry standard under Part 4 dedls exclusively with designated
Internet gambling matters (ie. formulation of a designated natification scheme and
procedures which Internet service providers will follow in dedling with overseas hosted
Internet content notified by the ABA under a designated notification scheme set out in an
industry code, see clause 35) — notify the content to Internet service providers under the
designated notification scheme (see clause 4) set out in the code or standard; and

if there is no code or standard dedling with the designated Internet gambling matters—
give each Internet service provider known to the ABA awritten notice (known asa
standard access-prevention notice) directing the provider to take dl reasonable stepsto
prevent end-users from accessing the content (subclause 24(1)).

Clause 31 ded s with the circumstances where the ABA may be deemed to have given a
standard access-prevention notice for the purposes of paragraph 24(1)(c).

The ABA’ s decision to issue such a standard access-prevention notice will be reviewable by
the Tribuna on the gpplication of the rlevant Internet service provider concerned
(paragraph 61(1)(a) and subclause 61(2)).

In determining whether particular steps are reasonable for the purposes of paragraph
24(1)(c), regard will be required to be had to the technical and commercid feasibility of
taking the steps and the matters set out in the statement of Parliamentary intention in
subsection 4(3) of the BSA and such other matters as are relevant (subclauses 24(2) and
(3)). Itisdso anticipated that the statement of Parliamentary intention in subsection 4(3) of
the BSA will inform the development of any industry code or industry standard on thisissue.

Many users, including schools and mgor businesses, will dready have their own blocking
technologies in place such asfirewalls and filtering software. 1t would be inefficient to be
‘doublefiltering’ such materid by aso requiring Internet service providersto filter dl
requests coming from such users. The processing overheads from filtering requirements
would be reduced significantly if such users could be exempted from the filtering
requirements.

Subclauses 24(4) to (7) address thisissue.
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Subclause 24(4) providesthat an Internet service provider will not be required to comply
with a standard-access prevention notice under paragraph 24(1)(c) in relation to a particular
end-user of Internet content if access by the end-user is subject to arecognised dternative
access-prevention arrangement that is applicable to the end-user.

Subclause 24(5) defines the term ‘ recognised alternative access-prevention arrangement’.
The ABA will be able, by written instrument, to declare that a specified arrangement or a
specified class of arrangement is a recognised dternative access-prevention arrangement for
the purposes of the gpplication of Divison 3 of Part 3 of the Bill (which deds with action to
be taken in relation to a complaint about prohibited Internet gambling content hosted outside
Audrdia) to one or more specified end-users. The ABA will beabletodo soif itis
satisfied that the arrangement is likely to provide areasonably effective means of preventing
access by those end-users to prohibited Internet gambling content.

Subclause 24(6) provides examples of arrangements that could be declared to be
recognised aternative access-prevention arrangements under subclause 24(5). These
include an arrangement that involves the use of regularly updated Internet content filtering
software and an arrangement that involves the use of afiltered Internet carriage service.
These examples are not intended to be exhaudtive.

Subclause 24(7) providesthat the ABA’ sinstrument declaring that a specified arrangement
or specified class of arrangement is arecognised dternative access-prevention arrangement
under subclause 24(5) will be adisdlowable ingrument. The instrument must accordingly
be natified in the Commonwedth Gazette, tabled in the Parliament and will be subject to
Parliamentary disdlowance.

The ABA will not be able to deegate its power to make, vary or revoke an instrument
under subclause 24(5) (see paragraph 18(2)(p) of Schedule 3 to the BSA).

The manner in which Internet content will be able to be natified to the police under
paragraph 24(1)(a) will include, but will not be limited to, amanner ascertained in
accordance with an arrangement (such as an MOU) between the ABA and the chief
(however described) of the police force concerned (subclause 24(8)).

If amember of the Australian Federd Police or of a State or Territory policeforceis
notified of particular Internet content under clause 24, that person may notify the content to
amember of another law enforcement agency in Austrdia or overseas (subclause 24(9)).

Clause 24 will not, by implication, limit the ABA’s powersto refer other mattersto a
member of the Audtrdlian Federa Police or of a State or Territory police force (subclause
24(10)).

Clause 25 — Deferral of action in order to avoid prgudicing a criminal investigation

In cases of extreme concern, for example a serious online fraud, it is possible that a police
investigation may be concurrent with a complaint to the ABA about particular materid. The
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public nature of the ABA complaints and investigation process proposed in the Bill could
pregjudice a police investigation in these circumstances. As asafeguard, therefore, it is
proposed to give the ABA adiscretion to defer action where amember of the Federd,
State or Territory police satisfies the ABA that an investigation should be deferred for a

specified period.
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Clause 25 specificdly providesthat if:

in the course of an investigation under Divison 2 of Part 3 of the Bill the ABA issatidfied
that Internet content hosted outside Audtraiais prohibited Internet gambling content; and

gpart from subclause 25(1), the ABA would be required to take action under subclause
24(1) in relation to a complaint about content; and

amember of an Audtrdian police force satisfies the ABA that the taking of that action
should be deferred until the end of a particular period in order to avoid prgudicing a
aimind invegtigation;

the ABA will be able to defer taking that action until the end of that period (subclause
25(2)).

Subclause 25(1) will have effect despite anything in clause 24 (subclause 25(2)).
Clause 26 — Anti-avoidance—notified I nter net content
As an anti-avoidance mechanism, clause 26 providesthet if:

particular Internet content has been notified to Internet service providers under a
designated notification scheme contained in an industry code or industry standard; and

the ABA is satisfied that Internet content that isthe same as, or substantialy smilar to,
this particular Internet content and is being hosted outside Audralia; and

the ABA is satidfied that the identical or smilar Internet content is prohibited Internet
gambling content; and

an industry code or an industry standard under Part 4 of the Bill dedls exclusively with
designated Internet gambling matters (see clause 35);

the ABA will be required to notify the smilar Internet content to Internet service providers
under the designated notification scheme (see clause 4) set out in the code or standard.

The reference to Internet content being the same as prohibited Internet gambling content is
intended to address the Stuation where Internet content is moved to another site without
modification.
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Clause 27 — Anti-avoidance—special access-prevention notice
If:

a standard access-prevention notice (see paragraph 24(1)(c)) relating to particular
Internet content is gpplicable to a particular Internet service provider; and

the ABA is satisfied that the provider is supplying an Internet carriage service that
enables end-users to access Internet content that is the same as, or substantialy smilar
to, the Internet content identified in the standard access-prevention notice; and

the ABA is satisfied that the amilar Internet content is prohibited Internet gambling
content;

the ABA will be able to give the provider awritten notice known as a specid access
prevention notice directing the provider to take al reasonable steps to prevent end-users
from ng the smilar Internet content at any time when the standard access-prevention
notice isin force (subclause 27(1)).

Clause 31 sets out the circumstances in which the ABA may be deemed to have given a
notice under clause 27.

The ABA’s decison to give an Internet service provider a specid access-prevention notice
will be reviewable by the Tribuna on the gpplication of the relevant Internet service provider
concerned (paragraph 61(1)(b) and subclause 61(2)).

In determining whether particular steps are reasonable for the purposes of subclause 27(1),
regard will be required to be had to the technical and commercid feasibility of taking the
steps and the matters set out in the satement of Parliamentary intention in proposed
subsection 4(3) of the BSA and such other matters as are relevant (subclauses 27(2) and

3)).

Many users, including schools and mgor businesses, will dready have their own blocking
technologies in place such asfirewalls and filtering software. 1t would be inefficient to be
‘doublefiltering’ such materid by aso requiring Internet service providersto filter dl
requests coming from such users. The processing overheads from filtering requirements
could be reduced sgnificantly if such users could be exempted from the filtering
requirements.

Subclause 27(4) addressesthisissue. It providesthat an Internet service provider will not
be required to comply with a specia-access prevention notice under subclause 27(1) in
relation to a particular end-user of Internet content if access by the end-user is subject to a
recognised dternative access-prevention arrangement that is gpplicable to the end-user.

Subclause 24(5) defines the term * recognised dternative access-prevention arrangement’.
The ABA will be able, by written instrument, to declare that a specified arrangement or a
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specified class of arrangement is a recognised dternative access-prevention arrangement for
the purposes of the gpplication of Divison 3 of Part 4 of the Bill (which dedls with action to
be taken in reation to a complaint about prohibited Internet gambling content hosted outside
Austrdia) to one or more specified end-users. The ABA will beabletodo soif itis
satisfied that the arrangement is likely to provide a reasonably effective means of preventing
access by those end-users to prohibited Internet gambling content.

Subclause 24(6) provides examples of arrangements that could be declared to be
recognised dternative access-prevention arrangements under subclause 24(5). These
include an arrangement that involves the use of regularly updated Internet content filtering
software and an arrangement that involves the use of afiltered Internet carriage service.
These examples are not intended to be exhaugtive.

Clause 28 — Compliance with access-prevention notices

An Internet service provider will be required to comply with a standard access-prevention
notice (see paragraph 24(1)(c)) or a specia access-prevention notice (see clause 27) that
appliesto the provider as soon as practicable, and in any event by 6pm on the next business
day, after the notice was given to the provider (subclauses 28(1) and (2)).

The term ‘businessday’ is defined in dause 4 of the Bill to mean aday that isnot a
Saturday, a Sunday or a public holiday in the place concerned.

These requirements are online provider rules (see clause 54). Accordingly, an Internet
sarvice provider who fails to comply with a standard access-prevention notice or a specia
access-prevention notice that applies to the provider in accordance with clause 28 will be
subject to an offence under clause 55 and to a continuing offence under clause 57.

The pendty for the offence of contravening an online provider rule is 50 pendty units. A
pendty unit is currently $110, so the current maximum pendty is $5,500. Under subsection
4B(3) of the Crimes Act 1914, if abody corporate is convicted of an offence againg a
Commonwedth law, the Court may impose a pendty of up to 5 times the amount of the
maximum penalty that could be imposed on a naturd person. Asareault, the current
maximum penalty that could be imposed on a corporation is $27,500.

Clause 29 — Notification of Internet content

Clause 29 provides that Internet content will be able to be notified in accordance with
Divison 3 of Part 3 of the Bill by setting out the content, describing the content or in any
other way.

Clause 30 — Application of notifications under this Division

For the purposes of greater clarity concerning the operation of clause 29, clause 30 puts

beyond doubt that notices under Divison 3 should identify a particular Internet Ste, aclass
of Internet dte or adistinct part of such asite.
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Clause 31 — ABA may be taken to have issued access-prevention notices

Subject to subclause 31(2), the ABA will be empowered to formulate a scheme, by
disdlowable ingrument:

in the nature of a scheme for subgtituted service (eg. publication in a nationa newspaper
or by some other means, such as on awebsite, with or without security measures,
without the need to physicdly serve the notice);

under which the ABA will be deemed, for the purposes of the Bill, to have done any or
al of thefollowing:

—  given each Internet service provider a standard access-prevention notice under
paragraph 24(1)(c) of the BiIll;

— given each Internet service provider a specia access-prevention notice under
clause 27 (subclauses 31(1) and (4)).

At aminimum, a scheme formulated under subclause (1) must provide for each Internet
sarvice provider to be derted by dectronic means (ie. by e-mail) to the existence of anoctice
(subclause 31(2)).

Astheingrument under subclause (1) is disalowable (see subclause 31(4)) it will be
required to be published in the Commonwedth Gazette, tabled in both Houses of
Parliament and will be subject to Parliamentary disallowance.

The ABA will not be able to delegate its power to make, vary or revoke an instrument
under subclause 31(1) (see paragraph 18(2)(p) of Schedule 3 to the BSA).

Paragraph 24(1)(c) of the Bill will have effect, in relation to a scheme under subclause
31(1), asif the reference in paragraph 24(1)(c) to each Internet service provider known to
the ABA were areference to each Internet service provider (subclause 31(3)).

Part 4—Compaints system: industry code and industry standard

Part 4 of the Bill sets out rules for the development of a sdf-regulatory industry code by
bodies and associations that represent Internet service providers. The only code that will be
able to be developed is a code that dedls with the designated Internet gambling matters (see
clause 35). These are formulation of a designated notification scheme (a scheme whereby
the ABA istaken to have notified an Internet service provider of a particular matter) and
procedures which an Internet service provider must follow when the ABA natifies them of
prohibited Internet gambling content under paragraph 24(1)(b) or clause 26.

The ABA will have areserve power to make amandatory industry standard if theindudtry is
unwilling to make such codes or such codes are deficient. This Part operates independently
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of the program codes and standards provisons for the broadcasting industry made under
Part 9 of the BSA.

Divison 1—Simplified outline
Clause 32 — Smplified outline

Clause 32 contains a smplified outline of Part 4 of the Bill (which dedls with the industry
codes and industry standards) to assist readers.

Divison 2—I nterpretation

Clause 33 — Industry code

Clause 33 provides that for the purposes of this Bill, an industry code will be a code
developed under Part 4, whether or not in response to arequest under Part 4. Codes will
be devel oped by bodies and associations that represent Internet service providers.
Clause 34 — Industry standard

Clause 34 defines an industry standard as a standard determined under Part 4 of this Bill.
Standards will be determined by the ABA if there are no industry codes or if an industry
codeis deficient.

Clause 35— Designated | nter net gambling matters

Clause 35 sets out the meaning of designated Internet gambling matters for the purposes of
the Bill. Industry codes or sandards are to dedl with designated Internet gambling matters
(see clause 37).

Clause 35 sets out two designated Internet gambling metters:

the formulation of a designated notification scheme (a scheme whereby the ABA is
taken to have naotified an Internet service provider of a particular matter, see clause 4);

procedures which an Internet service provider must follow when the ABA natifies them
of prohibited Internet gambling content hosted outside Australia under paragraph
24(1)(b) or clause 26. An example of such procedures are procedures relating to the
provison of regularly updated Internet content filtering software to subscribers.
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Divison 3—General principlesreating to industry code and industry standard
Clause 36 — Statement of regulatory policy

Clause 36 is a staement of the Parliament’ s regulatory policy and provides important
guidance to the ABA in performing its functions under Part 4.

Subclause 36(1) providesthet it isthe Parliament’ sintention that bodies or associations that
the ABA is satisfied represent Internet service providers should develop a single industry
code that is to apply to Internet service providers and dedl's only with designated Internet
gambling matters (see clause 35).

This reflects the sdf-regulatory objective of the code-standard regime. An industry body or
association which represents Internet service providers does not need to be incorporated to
develop acode.

Subclause 36(2) providesthat it isthe intention of Parliament that an industry code
developed or standard determined under Part 4 should be in addition to any codes
developed, or standards determined under Schedule 5 to the BSA  (which regulates the
publication of illega and offensve materid on the Internet).

General codes that are dready in place for the purposes of Schedule 5 to the BSA (which
regulates the publication of illegd and offensive content on the Internet) will not be
disolaced. They will continue to cover matters such as giving customers informeation about
the avallability, use and gppropriate gpplication of Internet filtering software and the
supervising and controlling children’s access to Internet content.

The genera codes dedl with procedures directed towards the achievement of the objective
of ensuring tha online accounts are not provided to children without the consent of a parent
or responsible adult; procedures to be followed in order to assist parents and responsible
adults to supervise and control children’s accessto Internet content and the procedures to
be followed in order to inform producers of Internet content about their legal responsibilities
inrelation to that content. In addition the codes outline the obligations of Internet service
providersin relation to access to content hosted outside Australia.

Subclause 36(3) providesthat it isthe intention of Parliament that Part 4 does not limit the
matters that may be dedlt with by any codes developed, or standards determined under
Schedule 5 to the BSA.

Subclause 36(4) providesthat it is the Parliament’ s intention that the ABA should make
reasonable efforts to ensure that, either an industry code is registered under Part 4 before
Part 3 of the Bill commences (see clause 2) or an industry standard is registered under that
Part before thistime.

Clause 37 — Mattersthat must be dealt with by industry code and industry standard
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Clause 37 sts out the matters to be dealt with in an industry code or standard.

Subclause 37(2) providesthat it isthe intention of the Parliament that, for the Internet
service provider, there should be an industry code or an industry standard that deals with, or
an industry code and an industry standard that together dedl with each of the following
matters:

the formulation of a designated notification scheme (see clause 34);

procedures to be followed by Internet service providers in dealing with overseas hosted
Internet content notified to them by the ABA in accordance with a designated natification
scheme (for example, procedures relaing to the provision of regularly updated Internet
content filtering software to subscribers).

Many users, including schools and mgor businesses, will dready have their own blocking
technologies in place such asfirewalls and filtering software. 1t would be inefficient to be
‘doublefiltering’ such materid by aso requiring Internet service providersto filter dl
requests coming from such users. The processing overheads from filtering requirements
could be reduced sgnificantly if such users could be exempted from the filtering
requirements.

Subclauses 37(3) to (8) address thisissue.

Subclause 37(3) provides that an industry code or an industry standard will be able to
exempt an Internet service provider from taking steps to prevent end-users from accessing
prohibited Internet gambling content hosted outside Austrdia, or content thet is substantialy
smilar to such prohibited content, if accessis subject to an arrangement that is declared by
the code or standard to be a designated dternative access-prevention arrangement for the
purposes of the application of clause 37 to those end-users.

Subclause 37(4) provides that the body or association developing an industry code will not
be able to able to declare that a pecified arrangement, or a class of specified arrangement,
is adesgnated dternative access-prevention arrangement for the purposes of the application
of clause 37 to one or more specified end-users, or classes of specified end-users, unless
the body or association is satisfied that the arrangement is likely to provide a reasonably
effective means of preventing access by those end-users to prohibited Internet gambling
content.

Similarly, subclause 37(5) provides that the ABA, in making an industry standard, will not
be able to able to declare that a pecified arrangement, or a class of specified arrangement,
is adesgnated dternative access-prevention arrangement for the purposes of the application
of clause 37 to one or more specified end-users, or classes of specified end-users, unless
the ABA is satisfied that the arrangement is likdly to provide areasonably effective means of
preventing access by those end-users to prohibited Internet gambling content.
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Subclause 37(6) provides examples of arrangements that could be declared to be
designated dternative access-prevention arrangements under subclause 37(3). These
include an arrangement that involves the use of regularly updated Internet content filtering
software and an arrangement that involves the use of afiltered Internet carriage service.
These examples are not intended to be exhaudtive.

Subclauses 36(7) and (8) provide that for the purposes of the Bill, if an industry code or an
industry standard:

dedlsto any extent with procedures to be followed by Internet service providersin
dedling with prohibited Internet gambling content hosted outside Austraia, or content
that is subgtantidly smilar to such content; and

makes provision for a designated aternative access-prevention arrangement;
then

the code or standard is deemed to have dedlt with the requirements of paragraph
35(2)(b) (which requires codes and standards to deal with procedures, including filtering
procedures, to be followed by Internet service providersin deding with prohibited
Internet gambling content hosted outside Audtrdia, or content that is substantidly smilar
to such content); and

the code or standard is deemed to be consistent with subclause 37(2).
Division 4—Industry code
Clause 38 — Registration of industry code

Clause 38 will enable abody or association representing Internet service providers to submit
adraft industry code that gpplies to Internet service providers and dedls exclusively with
designated Internet gambling matters (see clause 35) to the ABA for regidration.

Subclauses 38(1) and (2) require the ABA to register an industry code if the ABA is
stisfied that:

the code provides appropriate community safeguards for the designated Internet
gambling matters. An example of what may be considered an appropriate community
safeguard is that the code provides for appropriate regularly updated Internet content
filtering software. The community has an interest in ensuring that software is regularly
updated s0 as to include matters such as addressing issues of children’s access and

problem gambling;

the body or association has published a draft code, invited Internet service providersto
meake submissions within a period of at least 30 days (subclause 38(3)) and considered
any submissions, and
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the body or association has published a draft code, invited members of the public to
make submissions within a period of at least 30 days (subclause 38(3)) and considered
any submissons.

The public comment requirements are additiona to any opportunities the industry may
provide for the involvement of the public or consumer representatives in the code
devel opment process.

Subclause 38(4) provides that when anew code is registered under Part 4 and it is
expressed to replace another industry code, the other code ceases to be registered.

A decison to refuse to register acode is subject to Tribund review on the gpplication of the
body or association that devel oped the code (see subclauses 61(3) and (4)).

Clause 39 — ABA may request Code

Clause 39 performs the function of being aformd trigger for the development of an industry
code. The falureto deveop the code which has been requested provides a ground for the
ABA to develop an industry standard (clause 44). That provision has the effect of
preventing the ABA developing a standard before the industry has the opportunity to
develop a code.

Clause 39 provides that if the ABA is satisfied that abody or association represents Internet
sarvice providers, it may request them to develop a code that appliesto Internet service
providers and dedls exclusvely with designated Internet gambling matters (see clause 35).
The ABA must specify aperiod of at least 120 days for a code to be developed and a copy
to be given to it (subclause 39(2)).

The ABA will not be permitted to make arequest under clause 39 unlessit is satisfied thet it
is unlikely that an industry code would be devel oped within a reasonable period without
such arequest (subclause 39(3)).

The ABA will be ableto vary the request by extending the period (subclause 39(4)). This
will not by implication limit the gpplication of subsection 33(3) of the Acts Inter pretation
Act 1901 which provides that where an Act confers a power to make an instrument, the
power shall, unless the contrary intention appears, be construed as including a power
exercisable in alike manner and subject to like conditions (if any), to revoke or vary such an
instrument (subclause 39(5)).

The ABA’s notice under subclause 39(1) will be able to specify indicative targets for
achieving progress in developing the code. The targets are binding and may be used to
guide the timing of the development process of a sandard (see subparagraph 44(1)(b)(ii)).

The ABA’s request for acode must be kept on a publicly available Register (see clause 53).
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Clause 40 — Publication of notice where no body or association represents | nter net
service providers

Clause 40 providesthat if the ABA is satisfied that there is no body or association in
exigence that represents Internet service providers, it may publish ancticein the
Commonwedth Gazette to the effect that if such abody were to come into existence, the
ABA would be likely to request it to develop a code under clause 39. The notice must set a
period of at least 60 days for the Internet service providers to establish arepresentative

body.
The notice must be kept on apublicly avallable Register (see clause 53).

If no such body or association is formed within the period set out in the notice, thiswould be
acongderation in whether an industry standard would be made under clause 45. Again, the
provison hasthe effect of preventing the ABA developing an industry standard before
industry has an opportunity to develop a code.

Clause 41 — Replacement of industry code

Clause 41 provides that changes to an industry code are to be achieved by replacement of
the code rather than varying the code. However, when the changes are of aminor nature,
the requirements for consultation with Internet service providers and the public in paragraphs
38(1)(e) and (f) of the Bill will not goply to the regidtration process. Thiswill limit
consultation to when matters of substance arise and facilitate the making of minor changesto
registered codes.

Clause 42 — Compliance with industry code

Clause 42 provides that Internet service providers must comply with any ABA direction to
comply with an industry code registered under Part 4 that applies to them. The ABA may
make such adirection if the ABA is satisfied thet the Internet service provider has
contravened, or is contravening aregistered code.

The ABA’ s direction must be kept on a publicly available Register (see clause 53).

This requirement is an online provider rule (see clause 54). Contravention of online provider
rulesis an offence (clause 55) and a continuing offence (clause 57).

The ABA’s decison to give, vary or refuse to revoke a direction to an Internet service
provider will be reviewable by the Tribuna on the application of the Internet service
provider concerned (paragraph 61(1)(c) and subclause 61(2)).

Clause 43 — Formal war nings—breach of industry code

Clause 43 providesthat if an Internet service provider contravenes an industry code, the
ABA may issue aforma warning to the Internet service provider. It isintended to enable
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the ABA to formally indicate its concerns about a contravention of a code to a person.

Such awarning may be a precursor to the taking of enforcement action under clauses 56 to
59. However, in the case of aserious, flagrant or recurring breach, the ABA may decideto
indtitute enforcement action without giving a prior forma warning.

Division 5—Industry standard

Clause 44 — ABA may determine an industry standard if arequest for an industry
codeisnot complied with

Clause 44 will enable the ABA to make a standard where it has requested industry to
develop acode and it hasfailed to do so or to have made satisfactory progress.

Clause 44 providesthat, if the ABA requests a code to be developed by an Internet service
provider under subclause 39(1) and this request has not been complied with, indicative
targets have not been met, or a code has been developed that the ABA subsequently
refused to register, then the ABA may determine an industry standard. The standard isto
ded exclusvey with designated Internet gambling matters (see clause 35).

Subclause 44(3) requires the ABA to consult the body or association to which it made the
request before determining an industry standard.

Subclause 44(4) provides that a standard is a disdlowable instrument for the purposes of
the Acts Inter pretation Act 1901 which accordingly must be notified in the Commonwedth
Gazette, tabled in the Parliament and will be subject to Parliamentary disalowance.

The ABA will not be able to delegate its power to make a standard under subclause 44(2)
(see paragraph 18(2)(p) of Schedule 3 to the BSA).

Subclause 44(5) empowers the Minigter to give the ABA awritten direction asto the
exercise of its powers under clause 44.

Before the ABA determines a sandard it must provide for public consultation (see clause
52).

Clause 45 — ABA may determine industry standard where no industry body or
association formed

Clause 45 enables the ABA to make a stlandard where no industry representative body has
been established. The provison works in tandem with clause 40. It preventsthe ABA from
making a standard before Internet service providers have had an appropriate opportunity to
develop a code.

If the ABA is satisfied that Internet service providers are not represented by a body or
association, has published anotice under subclause 40(1) and no such body or association
comes into existence within the period in the notice, then the ABA may determine an



76

industry standard. The standard isto ded exclusvely with designated Internet gambling
matters (see clause 35).

Subclause 45(3) providesthat such a stlandard is a disallowable instrument for the purposes
of the Acts Interpretation Act 1901 which accordingly must be natified in the
Commonwedth Gazette, tabled in the Parliament and will be subject to Parliamentary
disalowance.

The ABA will not be able to delegate its power to make such a standard (see paragraph
18(2)(p) of Schedule 3 to the BSA).

Subclause 45(4) empowers the Minigter to give the ABA awritten direction asto the
exercise of its powers under clause 45.

Before the ABA determines a sandard it must provide for public consultation (see clause
52).

Clause 46 — ABA may deter mine industry standard—total failure of industry code

Clause 46 enables the ABA to make a stlandard where a code hastotdly failed. It prevents
the ABA from making a sandard before a code has proven to be ineffective.

If the ABA isstidfied that an industry codeis totaly deficient; awritten notice has been
given to the devel oper of a code to address these deficiencies within a period of at least 30
days, and after that period the ABA is satisfied that it is hecessary or convenient to
determine a sandard, the ABA may determine an industry standard. This clause only
applies to codes registered for at least 180 days to ensure that the implementation of a code
has had adequate time before its success is judged and is intended to reinforce the
preference for successful industry sdf-regulation.

If the ABA is satisfied that abody or association represents Internet service providers,
subclause 46(4) requires the ABA to consult with the body or association before
determining an industry standard. The industry code ceases to be registered on the day the
industry standard comes into force (subclause 46(6)).

Subclause 46(5) providesthat such a stlandard is a disalowable instrument for the purposes
of the Acts Interpretation Act 1901 which accordingly must be natified in the
Commonwedth Gazette, tabled in the Parliament and will be subject to Parliamentary
disalowance.

The ABA will not be able to delegate its power to make such a standard (see paragraph
18(2)(p) of Schedule 3 to the BSA).

Anindustry code istotdly deficient if, and only if, it is not operating to provide gppropriate
community safeguards in relation to the designated Internet gambling meatters (subclause
46(7)). An example of what may be considered an appropriate community safeguard is that
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the code provides for gppropriate regularly updated Internet content filtering software. The
community has an interest in ensuring that software is regularly updated so asto include
meatters such as addressing issues of children’s access and problem gambling.

Subclause 46(8) empowers the Minister to give the ABA awritten direction as to the
exercise of its powers under clause 46.

Before the ABA determines a standard it must provide for public consultation (see clause
52).

Clause 47 — ABA may deter mineindustry standar d—ypartial failure of industry code

Clause 47 enables the ABA to make a standard where a code has partidly failed. It
preventsthe ABA from making a standard before a code has proven to be ineffective. Itis
intended to provide flexibility in the scheme deding with industry codes and industry
gandards. Itisanticipated that the ABA would make use of this provison only asalast
resort.

If the ABA is stisfied that an industry code is partidly but not totaly deficient; awritten
notice has been given to the developer of a code to address these deficiencieswithin a
period of at least 30 days, and after that period the ABA is satisfied that it is necessary or
convenient to determine a standard, the ABA may determine an industry standard. This
clause only applies to codes registered for at least 180 days to ensure that the
implementation of a code has had adequate time before its success is judged and isintended
to reinforce the preference for successful industry sdf-regulation. The industry standard
determined by the ABA will only dedl with the deficient metter.

If the ABA is satisfied that abody or association represents Internet service providers,
subclause 47(4) requires the ABA to consult with the body or association before
determining an industry standard. The deficient matter in the industry code ceasesto have
effect on the day the industry standard comesinto force. This does not, however, affect the
continuing regigtration of the remainder of the code or any pre-existing investigation,
proceeding or remedy in respect of a contravention of the code or of an ABA direction to
comply with the code (subclause 47(6)).

Subclause 47(5) providesthat such a standard is a disalowable instrument for the purposes
of the Acts Interpretation Act 1901 which accordingly must be natified in the
Commonwedth Gazette, tabled in the Parliament and will be subject to Parliamentary
disalowance.

The ABA will not be able to delegate its power to make such a standard (see paragraph
18(2)(p) of Schedule 3 to the BSA).

Anindustry code is deficient if, and only if, it is not operating to provide appropriate
community safeguardsin reation to adesignated Internet gambling matter (subclause 47(7)).
An example of what may be considered an appropriate community safeguard isthet the
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code provides for appropriate regularly updated Internet content filtering software. The
community has an interest in ensuring that software is regularly updated so asto include
meatters such as addressing issues of children’s access and problem gambling.

Subclause 47(8) empowers the Minister to give the ABA awritten direction as to the
exercise of its powers under clause 47.

Before the ABA determines a standard it must provide for public consultation (see clause
52).

Clause 48 — Compliance with industry standard

Clause 48 provides that Internet service providers must comply with any industry standard
registered under Part 4 that appliesto them.

This requirement is an online provider rule (see clause 54). Contravention of online provider
rulesis an offence (clause 55) and a continuing offence (clause 57).

Clause 49 — For mal war nings—breach of industry standard

Clause 49 providesthat if an Internet service provider contravenes an industry standard, the
ABA may issue aforma warning to the Internet service provider. It isintended to enable
the ABA to formally indicate its concerns about a contravention of a standard to a person.
Such awarning may be a precursor to the taking of enforcement action under clauses 56 to
59. However, in the case of aserious, flagrant or recurring breach, the ABA may decideto
indtitute enforcement action without giving a prior forma warning.

Clause 50 — Variation of industry standard

Clause 50 provides that the ABA will be able to vary an industry standard if it is satisfied
that it is necessary or convenient to do o to provide appropriate community safeguardsin
relation to either or both of the designated Internet gambling matters. An example of what
may be consdered an appropriate community safeguard isthat the code provides for
appropriate regularly updated Internet content filtering software. The community has an
interest in ensuring that software is regularly updated so as to include matters such as
addressing issues of children’s access and problem gambling.

A vaiation will be adisdlowable instrument for the purposes of the Acts Interpretation
Act 1901 and accordingly must be natified in the Commonwedth Gazette, tabled in the
Parliament and will be subject to Parliamentary disallowance (subclause 50(2)).

The ABA will not be able to delegate its power to vary an industry standard (see paragraph
18(2)(p) of Schedule 3 to the BSA).

Before the ABA varies astandard it must provide for public consultation (see clause 52).
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Clause 51 — Revocation of industry standard

Clause 51 provides that the ABA will be able to revoke an industry standard by written
ingrument.

An ingrument of revocation will be a disalowable insrument for the purposes of the Acts
Interpretation Act 1901 and accordingly must be notified in the Commonwedth Gazette,
tabled in the Parliament and will be subject to Parliamentary disalowance (subclause 51(3)).

The ABA will not be able to delegate its power to revoke an industry standard (see
paragraph 18(2)(p) of Schedule 3 to the BSA).

If anindustry code is developed by Internet service providers to replace an industry
standard, the industry standard is revoked when the new code is registered. The process by
which the code will be registered will ensure the code provides appropriate community
safeguards.

Clause 52 — Public consultation on industry standard

Clause 52 provides that, before the ABA determines or varies a standard, it must publish a
notice in a newspaper circulating in eech State and the internd Territories seeking public
comment on a draft industry standard within a specified period (being a least 30 days after
the publication of the notice). Minor variations are exempted from this requirement
(subclause 52(3)).

The ABA must have due regard to any comments made (subclause 52(4)).
Divison 6 - Industry code and industry standard to be included on a Register
Clause 53 — Industry code and industry standard to beincluded on a Register

Clause 53 provides for the establishment and maintenance by the ABA of a Register of
industry codes and standards, requests under clause 39 (ABA requests for a Code), notices
under clause 40 (a notice where there is no body or association representing Internet service
providers) and ABA directions under clause 42 (directing persons to comply with a Code).
The Register may be maintained in eectronic form and is to be made available for ingpection
on the Internet.

The maintenance of the Regigter isintended to provide industry and the public with ready
information about the codes and standards that are in force.
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Part 5—Complaints system: online provider rules
Clause 54 — Online provider rules

Clause 54 provides that for the purposes of the Bill, each of the following is an online
provider rule:

the rules set out in subclauses 28(1) and (2), which require an Internet service provider
to comply with any standard access-prevention notice (see paragraph 24(1)(c)) or any
specia access-prevention notice (see clause 27) that gpplies to the provider as soon as
practicable, and in any event by 6pm on the next business day, after the notice was given
to the provider;

the rule set out in subclause 42(2), which requires an Internet service provider that has
contravened, or is contravening, arelevant registered indusiry code to comply with any
ABA direction to comply with the code;

the rule set out in clause 48, which requires an Internet service provider to comply with
any industry standard registered under Part 4 that applies to them.

Under clauses 55 and 57, a person subject to online provider rules who contravenes any of
those rules will be guilty of an offence and a continuing offence for each day during which the
contravention continues.

Clause 55 — Compliance with online provider rules

Clause 55 provides that a person subject to an online provider rule whose conduct
contravenes the rule will be guilty of an offence subject to amaximum pendty of 50 pendty
unitsin the case of an individua and 250 pendty unitsin the case of abody corporate (see
subsection 4B(3) of the Crimes Act 1914 (Cth)). A pendty unit equals $110 (see section
4AA of the Crimes Act 1914 (Cth)).

A contravention of the online provider rules will aso be a continuing offence in respect of
each day during which the contravention continues (see clause 57).

Clause 56 — Remedial directions—breach of online provider rules

Clause 56 will gpply if an Internet service provider has engaged in conduct that amountsto a
contravention, or is engaging in conduct that amounts to a contravention, of an online
provider rule.

The ABA will be empowered to give the Internet service provider awritten direction
requiring the provider to take specified action (including the compliance time for this action)
directed towards ensuring that the rule is not contravened, or is not likely to be contravened,
in the future.
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Subclause 56(3) gives two examples of the kinds of directions which the ABA may give
under subclause 56(2):

adirection that the provider implement effective adminigtrative sysems for monitoring
compliance with an online provider rule; and

adirection that the provider implement a system designed to inform its employees, agents
and contractors of the requirements of an online provider rule.

Subclause 56(4) provides that a person subject to aremedia direction who engagesin
conduct in contravention of the direction will be guilty of an offence subject to a maximum
pendty of 50 pendty unitsin the case of an individua and 250 pendty unitsin the case of a
body corporate (see subsection 4B(3) of the Crimes Act 1914 (Cth)). A pendty unit
equals $110 (see section 4AA of the Crimes Act 1914 (Cth)).

A contravention of aremedid direction will dso be a continuing offence in respect of each
day during which the contravention continues (see clause 57).

The ABA’sdecison to give, vary or refuse to revoke aremedia direction that is applicable
to an Internet service provider will be reviewable by the Tribund on the gpplication of the
Internet service provider concerned (paragraph 61(1)(c) and subclause 61(2)).

Clause 57 — Continuing offences

Clause 57 provides that a person who contravenes.

clause 55 (which provides that a person subject to an online provider rule who engages
in conduct in contravention of the rule will be guilty of an offence); or

subclause 56(4) (which provides that a person subject to aremedia direction who
engagesin conduct in contravention of the direction will be guilty of an offence);

will be guilty of a separate offence in respect of each day (including the day of aconviction
for the offence or any later day) during which the contravention continues.

The maximum pendty for each day that the offence continues is ten percent of the maximum
pendlty that could be imposed in respect of the principa offence. That isten percent of 50
pendty units ($5,500) or $550 for each of the offencesin clauses 55 and 56(4).

Clause 58 — Formal war nings—breach of online provider rules

Clause 58 will dlow the ABA to issue aforma warning if a person contravenes an online
provider rule.
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Clause 59 — Federal Court may order a person to cease supplying Internet carriage
services

If the ABA is satisfied that an Internet service provider is supplying an Internet carriage
sarvice, otherwise than in accordance with an online provider rule, the ABA will be adleto
apply to the Federd Court for an order that the provider cease supplying that service, asthe
case requires (subclause 59(1)).

If the Federd Court is satisfied, on such an gpplication, that the Internet service provider is
supplying an Internet carriage service, otherwise than in accordance with the online provider
rule, it will be able to order the provider to cease supplying that service (subclause 59(2)).

Part 6—Complaints system: Protection from civil proceedings
Clause 60 — Protection from civil proceedings

Internet service providers will be protected from civil proceedings (for example, for breach
of contract or defamation) in regpect of anything done by them in compliance with:

an industry code or an industry standard under Part 4 of the Bill in so far as the code or
standard deals with procedures to be followed by providersin deding with Internet
content notified under a designated notification scheme set out in the code or standard
(subclause 60(1)); or

clause 28 which requires an Internet service provider to comply with a standard access-
prevention notice or apecia access-prevention notice that appliesto the provider as
so0n as practicable, and in any event by 6pm on the next business day, after the notice
was given to the provider (subclause 60(2)).

Part 7— Complaints system: review of decisions
Clause 61 — Review of decisions

Clause 61 of the Bill providesfor the review of certain decisons of the ABA by the
Tribund. Persons whose interests are affected by adecison referred to in clause 61 may
apply to the Tribund for areview of the decison.

The Tribunad means the Adminigrative Appedls Tribund (AAT) or, after the commencement
of Parts 4 to 10 of the Administrative Review Tribunal Act 2001, the Adminigretive
Review Tribuna, which is the body which is proposed to replace the AAT (subclause
61(6)).

The ABA’s decision to issue a standard access-prevention notice to an Internet service
provider under paragraph 24(1)(c) will be reviewable by the Tribund on the gpplication of
the relevant Internet service provider concerned (paragraph 61(1)(a) and subclause 61(2)).



83

The ABA’s decison to give an Internet service provider a specid access-prevention notice
(see dause 27) will be reviewable by the Tribuna on the application of the rlevant Internet
service provider concerned (paragraph 61(1)(b) and subclause 61(2)).

The ABA’s decison to give, vary or refuse to revoke a direction to comply with an industry
code (clause 42) or aremedia direction (clause 56) that is gpplicable to an Internet service
provider will be reviewable by the Tribuna on the gpplication of the Internet service
provider concerned (paragraph 61(1)(c) and subclause 61(2)).

An ABA decision to refuse to register a code is subject to Tribuna review on the
application of the body or association that developed the code (see subclauses 61(3) and

(4).

Subclause 61(5) is based on section 205 of the BSA. It providesthat if the ABA makesa
decison that isreviewable under clause 61, it must include in the document by which the
decison is notified a satement setting out the reasons for the decision and a statement to the
effect that an gpplication may be made to the Tribund for areview of the decison.

Part 7A—Prohibition of advertising of interactive gambling services
Part 7A of the Bill provides for a prohibition of advertising of interactive gambling services.

Part 7A establishes a prohibition on both online and offline advertisng of interactive
gambling in Audrdia and the externa Territories.

The prohibition in Part 7A isto apply to any person who publishes or broadcasts an
advertisement in Audrdiafor any interactive gambling service (whether or not the interactive
gambling service has any Audtraian customers), subject to certain exceptions set out in Part
7A.

The prohibition does not extend to advertisements published in overseas media such as
magazines published overseas or websitesthat are aimed a non-Audtraian audiences.

The prohibition extends to dl forms of media, both dectronic and non-eectronic, including
advertising viathe Internet, broadcasting, print media, billboards and hoardings.

The amendments are modelled broadly on the Tobacco Advertising Prohibition Act 1992
(the Tobacco Act). The amendments include trangtiona provisons modelled on the
equivaent provisonsin the Tobacco Act to accommodate existing arrangements relaing to
the advertiang of interactive gambling services.

There are two generd offences.

an offence of broadcagting or datacasting an interactive gambling advertisement in
Audrdig and



84

an offence of publishing an interactive gambling advertisement in Audrdia
Divison 1—Interpretation: definitions
Clause 61AA — Definitions

Clause 61AA sats out the key definitions used in Part 7A. These definitions are discussed
below.

Broadcast

The term *broadcast’ is defined to mean transmit by means of a broadcagting service, and is
used in Divison 4 of Part 7A, which sets out the prohibition of broadcasting or datacasting
interactive gambling service advertisementsin Audrdia

Broadcasting service

‘Broadcasting service is given adifferent meaning in Part 7A to the remainder of the Act.
‘Broadcasting service' is defined to mean aservice that deliversteevision programs or radio
programs to persons having equipment appropriate for receiving that service, whether the
ddivery uses the radiofrequency spectrum, cable, opticd fibre, satdlite or any other means
or acombination of those means, but does not include:

(a) adatacasting service; or
(b) Internet video and audio Streaming.

Paragraph (b) of the definition of ‘broadcasting service' provides that Internet audio and
video streaming are not a broadcasting service for the purposes of Part 7A of the Bill. This
is congstent with aMinigterid determination made under paragraph () of the definition of
‘broadcasting service' in subsection 6(1) of the Broadcasting Services Act 1992 (the
BSA) (Determination under paragraph (¢) of the definition of ‘broadcasting service' (No.1
of 2000)). The determination made it clear that audio and video streaming over the Internet
are not broadcasting services for the purposes of the BSA.

Broadcasting service bands

The term ‘ broadcasting service bands has the same meaning asin the BSA.

Datacast

The term ‘datacast’ is defined to mean tranamit by means of a datacasting service. The
phrase ‘ datacasting service' is defined in clause 4 of the Bill and means a datacasting service
provided by alicensed datacaster. ‘Datacast’ isused in Divison 4 of Part 7A, which sets

out the prohibition of broadcasting or datacasting interactive gambling service
advertissmentsin Audrdia
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Display

Theterm ‘display’ is defined to include continueto display. ‘Display’ isused in clause
61CA, which sets out the meaning of ‘publigh’.

Exempt library

The phrase ‘exempt library’ is defined in to mean apublic library, alibrary of atertiary
indtitution, or alibrary of an authority of the Commonwedth or of a State or Territory.
‘Exempt library’ is used in clause 61CE, which establishes an exception to the meaning of
‘interactive gambling service advertissment’ in rdation to ordinary activities of exempt
libraries.

Government or political matters

The phrase ‘ government or political matters is defined to mean government or politica
meatters rdating to any level of government in Audtrdia, and includes:

() mattersrdating to any eection or gppointment to public office; and

(b) palitica views or public conduct relating to activities that have become the subject of
politica debate; and

(c) the performance, conduct, capacity or fitness of a person elected, or seeking
gppointment, to any public office; and

(d) the actions or policies of any government in Austrdia or any Audtrdian politica party.

This phraseis used in clause 61BB, which establishes the political communication exception
to the meaning of ‘interactive gambling service advertisement’.

| nteractive gambling service provider

The phrase ‘interactive gambling service provider’ is defined to mean a person who
provides an interactive gambling service.

The phrase ‘interactive gambling service' isto have the same meaning as ‘interactive
gambling service as defined in clause 5 of the Bill. Itisused in clauses 61BC, 61BD, 61BE
and 61CD.

Periodical

Theterm ‘periodica’ is defined to mean an issue of a newspaper, magazine, journd,
newdetter, or other smilar publication, issues of which are published a regular or irregular
intervals. Thetermisused in clause 61EB relating to periodicas distributed outside
Audrdia

Program
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The term ‘program’ istaken to have the same meaning asinthe BSA. The BSA defines
‘program’ in section 6 to mean:

(&) matter the primary purpose of which isto entertain, to educate or to inform an audience;
or

(b) advertisng or sponsorship matter, whether or not of acommercid kind.

Theterm isused in dlause 61CA, which provides the basic meaning of ‘publish an
interactive gambling service advertisement’.

Public place

The phrase ‘public place’ is defined to mean a place, or part of a place, to which the public,
or asection of the public, ordinarily has access, whether or not by payment or by invitation
(including, for example, a shop, restaurant, hotd, cinemaor club). Clause 61AA dso
defines * section of the public’, as set out below. Theinclusion of a place accessible by only
asection of the public in the definition of ‘public place’ is desgned to dlow ‘member’s only’
clubs to be covered.

Publish

The term ‘publish’ is given a specid meaning with respect to an interactive gambling service
advertisement in Divison 3 of Part 7A. For matters other than interactive gambling service
advertissments, ‘publish’ isto have ameaning equaly as broad asit hasin relaion to
interactive gambling service advertisements. Further explanation of the definition of * publish’
in Divison 3is st out below.

Section of the public

The phrase ‘ section of the public’ is defined to include members of a club, society or
organisation, or agroup conssting only of persons sharing a common workplace or
common employer. An example of a section of the public is the members of a sporting club.
The definition of *section of the public’ for the purposes of Part 7A differs from the definition
of ‘section of the public’ set out in clause 8B of the Bill. For the purposes of Part 7A it is
defined more broadly to include persons with a common workplace. Thisisto ensurethe
prohibition on advertisng extendsin its application to sections of the public in particular
workplaces. Thetermisused in dlause 61CA in rdation to the basic meaning of publish.

Workplace
Theterm ‘workplace' is defined as a premises where contractors or employees work, other

than a premisesthat is primarily used as aprivate dweling. The term is used in the definition
of ‘section of the public'.
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Divison 2—I nter pretation: interactive gambling service advertisement
Clause 61BA — Basic meaning of inter active gambling service advertisement

Subclause 61BA(1) provides that for the purposes of Part 7A an ‘interactive gambling
sarvice advertisement’ is any writing, still or moving picture, sign, symboal or other visud
image or audible message, or any combination of 2 or more of those things, that gives
publicity to or otherwise promotes or is intended to promote:

an interactive gambling service,

interactive gambling services in generd;

the whole or part of atrademark or design in repect of an interactive gambling service,
such as adomain name;

adomain name or URL that rdatesto an interactive gambling service; or

any other words that are closdy associated with an interactive gambling service, whether
aso closdy associated with other kinds of services or products.

In paragraph 61BA(1)(d), 'URL' hasits ordinary meaning of ‘uniform resource locator’,
which isthe address of a document on the Internet.

‘Interactive gambling service advertissment’ is intended to cover more than just the
promotion of an individud interactive gambling service. For example, an advertissment that
refersto awebdgte where details of interactive gambling services can be found should be
regarded as advertisng for the purposes of Part 7A of the Bill.

Further, the term isintended to cover both advertisements for particular interactive gambling
gtes, such as“IGSP.com.au’, aswell asthe advertising of particular interactive gambling
services, such as online casinos.

Clause 61BA has effect subject to exceptions set out in clauses 61BB, 61BC, 61BD,
61BE, 61BF and 61BG.

Clause 61BB — Exception—political communication

Clause 61BB darifiesthat interactive gambling service advertissments are permitted in the
context of discourse on government and political matters, provided the advertisements do
not promote interactive gambling services.

Subclause 61BB(1) provides that if an advertisement does not promote and is not intended
to promote any particular interactive gambling service, and the advertisement relates solely
to government or politica matters, the advertisement is not an interactive gambling service
advertisement for the purposes of Part 7A of the Bill.

Subclause 61BB(2) provides that the use in an advertisement of the whole name of an
interactive gambling service provider does not itsdf congtitute promation of an interactive
gambling service or services for the purposes of paragraph 61BB(1)(a).
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Subclause 61BB(3) provides that subclause (2) does not apply to the use of names referred
to in that subclause in away prohibited by regulations made for this subsection. Thisis
intended to prevent manipulation of the exemption set out in subclause 61BB(2).

Subclause 61BB(4) is asaving provision that providesthat clause 61BA does not gpply to
the extent that it would infringe any doctrine of implied freedom of politicd communication.

Clause 61BC — Exception—I nter net sites etc. and business documents

The exception in clause 61BC isintended to gpply in asmilar way to the exemption in
subsection 9(2) of the Tobacco Act that alows words to appear on tobacco products and

packaging.

The exception in clause 61BC provides that the following materid does not condtitute an
interactive gambling service advertisement:

(& words, sgns or symbols that appear on the Internet Site of an interactive gambling
sarvice that is provided to customers using an Internet carriage service or on or a an
equivaent point of provison of any other interactive gambling service; or

(b) words, sgns or symbols that gppear on business documents of interactive gambling
service providers, whether or not the documents are in dectronic form. Business
documents include an invoice, statement, order form, letterhead, business card,
cheque, manud of other document ordinarily used in the course of business.

However, this does not prevent a till or moving screen shot of an Internet Site or equivaent
point of provison referred to in (a) from being an interactive gambling service advertisement.
Likewise, it does not prevent atill or moving picture or other visud image of business
documents referred to in paragraph (b) from being an interactive gambling service
advertisement. The intention of this qudification is that the exception for the materid
mentioned in paragraphs (&) and (b) does not extend to the secondary transmission of that
meterid.

The reference to "an equivaent point of provision of any other interactive gambling service in
paragraph 61BC(a) isintended to include interactive gambling services provided via means
other than the Internet. Thiswill include, for example, interactive gambling services provided
through interactive televison, through datacasting and through other interactive technologies.

Clause 61BD — Exception—premises of providers

The exemption in clause 61BD isintended to cover words, Sgns or symbols

gppearing on land or buildings occupied by interactive gambling service providers. Aswith
the exception in clause 61BC, the exception for these words, Sgns and symbols does not

extend to secondary transmission of those things.

Clause 61BE — Exception—management advertisements etc.
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Clause 61BE is intended to remove any doubt as to whether or not certain things fal within
the definition of interactive gambling service advertisement. The clause provides that the
following things are not to be consdered interactive gambling service advertisements for the
purposes of Part 7A of the Bill:

anything that is required to be done under Commonwedth, State or Territory laws,
an advertisement relating to the internd management of the business of an interactive
gambling service provider, provided that the advertisement does not promote the
interactive gambling service. This could include, for example, as advertisement in a
newspaper or on the Internet for staff or caling for tenders;

the taking of any action to prevent persons becoming victims of fraud or any other
dishonest or unethical conduct. This could include, for example, the publishing of a
notice warning consumers of the fraudulent offering of services supposedly connected
with the interactive gambling service provider who publishes the notice.

Clause 61BF — Exception—products or services having the same hame asan
inter active gambling service

Subclause 61BF(1) provides that an advertisement for a product that is not an interactive
gambling sarvice, but which by coincidence shares a name with an interactive gambling
service or an interactive gambling service provider, does not congtitute an advertisement for
an interactive gambling service.

Paragraph 61BF(1)(b) provides that the exception in paragraph (1)(a) only appliesif the
manufacturer, digtributor or retailer of the non-gambling product or the provider of the
sarviceis not associated in any way with the interactive gambling service provider
concerned.

Subclause 61BF(2) provides that two corporations that are related to each other are taken
to be associated with each other for the purposes of subclause 61BF(1).

Subclause 61BF(3) states that for the purposes of subclause (2), the question of whether
two corporations are related to each other will be determined in the same way that the
question would be determined under the Corporations Law.

Clause 61BG — Exception—anti-gambling adver tissments

Clause 61BG provides that something, such as an anti-gambling advertisement, thet is
clearly intended to discourage the use of interactive gambling services or particular kinds of
gambling servicesis not to be consdered to be a ‘interactive gambling service

advertisement’ for the purposes of Part 7A of the Bill.

Clause 61BH — Definition



90

Clause 61BH satesthat for the purposes of Divison 2 of Part 7A, ‘words includes
abbrevidions, initias and numbers.

Divison 3—Interpretation: publication of interactive gambling service
advertisement

Clause 61CA —Basic meaning of publish an interactive gambling service
advertisement

Clause 61CA provides that for the purposes of Part 7A a person publishes an interactive
gambling gteif the person does any of the following things:

includes the advertissment on an Internet Site;

includes the advertisement in a document, including a newspaper, magazine, program,
lesflet or ticket, that is avalable or distributed to the public;

includes the advertisement in afilm, video, televison program or radio program thet is or
isintended to be seen or heard by the public;

the person sdls or hires the advertisement to the public, or offersit for sale, supply or
hire to the public;

the person displays, screens or plays the advertisement so that it can be seen or heard in
apublic place, on public transport or in aworkplace;

the person otherwise brings the advertisement to the notice of or disseminatesthe
advertisement to the public by any means, including for example, by means of afilm,
video, computer disk or eectronic medium.

For the above matters ‘the public’ includes a section of the public. An advertisement
includes something that contains the advertisement

Clause 61CA has effect subject to exceptions set out in clauses 61CB, 61CC, 61CD,
61CE and 61CF.

Clause 61CB — Publish does not include broadcast or datacast

Clause 61CB excludes the broadcasting or datacasting of an interactive gambling service
advertisement from the definition of * publish an interactive gambling service advertissment’.
Thisisto avoid overlap between publishing, and broadcasting or datacasting, which are
addressed separately in Part 7A.

Clause 61CC — Exception—trade communications

Clause 61CC excludes from the definition of ‘publish’ the communication of information
within the interactive gambling service industry to people who are dl involved in the
interactive gambling service industry.

Therefore, publishing an interactive gambling service advertissment in atrade journd that
goes only to people in the interactive gambling service industry would not be ‘ publishing an
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interactive gambling service advertisement for the purposes of Part 7A. However, if this
journd containing the interactive gambling service advertissment was d o available to the
public or to people whose only involvement in the industry is as consumers, then the
publishing would be congdered * publishing an interactive gambling service advertisement’.

Clause 61CD — Exception—advertisementsin telephone directories

Subclause 61CD(1) provides that the publishing of the name of an interactive gambling
sarvice provider in atelephone directory does not amount to the publication of an interactive
gambling service advertisement.

However, subclause (2) provides that subclause (1) does not gpply if the publication is on
the Internet and the entry for the provider contains alink to an Internet Site for the provider
that relates to an interactive gambling service. Therefore, for example, alisting in an on-line
White Peges for an interactive gambling service provider that contains alink to that
provider’s Internet Site will not come within the exception in this dause.

An example of an acceptable ligting for the purposes of subclause (1) would be alisting on
an Internet directory dte that Smply providesinformation reating to an interactive gambling
service provider’ s business address and telephone number, and does not provide any link
whasoever to an interactive gambling service site.

Clause 61CE — Exception—ordinary activities of exempt libraries

Clause 61CE excludes from the definition of ‘publish an interactive gambling service
advertissment’ anything done on behaf of an ‘exempt library’ for the norma practices of
thet library.

Clause 61CF — Exception—acknowledgments of assistance or support

Clause 61CF excludes from the definition of ‘ publish an interactive gambling service
advertisement’ limited recognition of a sponsorship or some other arrangement of assistance
or support. However, such recognition must comply with relevant regulations made for the
purposes of this provison in order to qualify with this exception.

Divison 4—Broadcasting or datacasting of interactive gambling service
advertisementsin Australia

Clause 61DA — Interactive gambling service advertisements not to be broadcast or
datacast in Australia

Subclause 61DA (1) providesthat a person is guilty of an offenceif:

the person broadcadts or datacasts an interactive gambling service advertisement in
Augrdia and
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the broadcast or datacast is not permitted by section 61DB, which relatesto accidenta
or incidental broadcasts; and

the broadcast or datacast is not permitted by section 61DC, which relates to the
broadcast or datacast of advertisements during flights of aircraft.

Subclause 61DA(2) providesthat a person is guilty of an offenceif:

the person authorises or causes an interactive gambling service advertisement to be
broadcast or datacast in Australia; and

the broadcast or datacast is not permitted by section 61DB; and

the broadcast or datacast is not permitted by section 61DC.

The pendty for the offences in subclauses 61DA(1) and (2) is 120 pendty units. A penalty
unit is currently $110, so the current maximum pendty for an individud is $13,200. Under
subsection 4B(3) of the Crimes Act 1914, if abody corporate is convicted of an offence
againg a Commonweslth law, the Court may impose a pendty of up to 5 times the amount
of the maximum pendlty that could be imposed on anaturd person. Asaresult, the current
maximum penalty that could be imposed on a corporation is $66,000.

The offencesin clause 61DA do not specify fault dements, in line with Commonwesdlth
crimind law policy. In place of specified fault dements, section 5.6 of the Criminal Code
gppliesto the offencesin clause 61DA.

Section 5.6(1) of the Criminal Code providesthat if afault dement for aphysica dement
conssts only of conduct, intention is the fault dement for that physical eement. Section
5.6(2) providesthat if afault dement for a physica eement conssts of acircumstance or a
result, recklessness is the fault e ement for that physica ement.

This ensures that the appropriate fault e ement of intention gpplies to the physical eement of
conduct in the offences in clause 61DA, and the fault element of recklessness gppliesto the
physicd dement of circumstance or result in the offence.

Clause 61DB — Accidental or incidental broadcast or datacast per mitted

Clause 61DB permits an interactive gambling service advertisement that is broadcast or
datacast as an accidenta or incidental accompaniment to other matter provided the
broadcaster or datacaster does not receive any benefit additiond to the benefit they receive
for broadcasting the other matter. The benefit need not be financid.

Thiswill permit broadcasters and datacasters to include incidental materia that istechnicaly
advertising in their broadcasts or datacasts. For example, thiswould permit the broadcast
of an internationa sporting event at an overseas venue where an interactive gambling service
advertisement might be permitted. If however, the broadcaster receives some benefit for the
interactive gambling service advertisement, additiond to the benefit arising from broadcasting
the sporting event, the interactive gambling service advertisement would not be permitted
under this clause.
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Subclause 61DB(2) provides that subsection (1) only has effect for the purposes of Part
7A.

Clause 61DC — Broadcast or datacast of advertisements during flights of air craft

Subclause 61DC(1) permits the publication of advertisements for interactive gambling
sarvicesin an arcraft during aflight of the aircraft, provided the flight does not commence
and terminate within Audtrdia. The effect of this provison isto permit the advertising of
interactive gambling services on internationd flights. Such advertisements are not permitted
on domedtic flights, which are flights Sarting a aplace in Augrdia and terminating within
Audrdia

For example, an advertisement for interactive gambling services on aflight departing from
Japan and arriving in England would not be covered. Neither would an advertissment on a
flight from Paristo Audrdia  However, an advertisement for an interactive gambling service
on aflight from Sydney to Perth would be prohibited as the flight begins and ends within
Audrdia

Subclause 61DC (2) providesthat each sector of aflight of an aircraft isto be takento be a
separate flight. This covers flights with various stops between the departure point and the
eventuad dedtination. For example, aflight might commence in Sydney, stop in Perth, and
continue on to London. The flight from Sydney to Perth, and the flight from Perth to
London, are treated as separate flights for the purposes of subclause (2). Asaresult, an
interactive gambling advertisement broadcast during the flight from Sydney to Perth would
be prohibited, but if the advertisement was broadcast during the flight from Perth to London,
the advertisement would be permitted.

Subclause 61DC(3) provides that subsection (1) only has effect for the purposes of Part
7A.
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Divison 5—Publication of interactive gambling service advertisements
in Australia

Clause 61EA — I nteractive gambling service advertisements not to be published in
Augralia

Clause 61EA prohibits the publication of advertisements for interactive gambling servicesin
Audrdia

Subclause 61EA (1) provides that a person is guilty of an offenceiif:

the person publishes an interactive gambling service advertisement in Audrdia; and

the publication is not permitted by section 61EB, which relates to periodicds distributed
outsde Audrdia; and

the publication is not permitted by section 61EC, which relaesto Audrdian sporting
and culturd events of internationd sgnificance; and

the publication is not permitted by section 61ED, which relates to accidentd or
incidental publication; and

the publication is not permitted by section 61EE, which relates to publications by
persons not receiving any benefit; and

the publication is not permitted by section 61EF, which relates to publication of
advertisements during flights of aircraft.

Subclause 61EA(2) provides that a person is guilty of an offenceiif:

the person authorises or causes an interactive gambling service advertisement to be
published in Audtrdia; and

the publication is not permitted by section 61EB; and

the publication is not permitted by section 61EC; and

the publication is not permitted by section 61ED; and

the publication is not permitted by section 61EE; and

the publication is not permitted by section 61EF.

The pendty for the offences in subclauses 61EA(1) and (2) is 120 pendty units. A pendty
unit is currently $110, so the current maximum pendty for an individud is $13,200. Under
subsection 4B(3) of the Crimes Act 1914, if abody corporate is convicted of an offence
againg a Commonwedth law, the Court may impose a pendty of up to 5 times the amount
of the maximum penalty that could be imposed on anaturd person. As aresult, the current
maximum penalty that could be imposed on a corporation is $66,000.

As discussed above in relation to the offences in clause 61DA, the offences in clause 61EA
aso do not specify fault dements. In place of specified fault dements, section 5.6 of the
Criminal Code therefore gpplies to the offences in clause 61EA.
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This ensures that the appropriate fault e ement of intention gpplies to the physical eement of
conduct in the offences in clause 61EA, and the fault eement of recklessness appliesto the
physicd dement of circumstance or result in the offence.

Subclause 61EA (3) sets out the circumstances where an interactive gambling service
advertisement published on an Internet site will be considered to have been published in
Audrdia Publication will be taken to have occurred in Audrdiaif two conditions are
satisfied. Fird, the site must be accessible for usersin Audrdia. Second, the content and
marketing of the Ste must indicate that the mgority of users accessing the Ste are physicaly
present in Audraia.

An examplefor the first condition, as set out in paragraph 61EA(3)(a), is aste that does not
block users from registering with the Ste if they supply an Audrdian address. An example
for the second condition, as set out in paragraph 61EA(3)(b), is asSte that contains reports
of events occurring in Audrdia, results of sporting matches held in Austrdia, reports from
Australian stock markets and Austrdian wegther reports. A site that had an internationa
focus with little or no mention of matters specific to Audrdiawould not be a gte for the
purposes of paragraph (3)(b). ‘Time.com’ and ‘CNN.com’ are examples of international
Internet Sites that would not come within paragraph (3)(b).

Clause 61EB — Periodicals distributed outsde Australia—acts of publication
per mitted

Subclause 61EB(1) permits interactive gambling service advertissments to be published in
any magazine, newspaper, journd or smilar document that is not principaly intended for the
Audtrdian market. Therefore, for example, such documents can be printed in Austraia but
only where those documents are not principdly intended for the Australian market and are
thus mostly didtributed outsde Audrdia

Advertisements for interactive gambling services would not be permitted in the Austrdian
edition of aperiodical. Likewise, it would not be permitted in a periodica which has more
than 50 percent of its readership in Audrdia, which is an example of aperiodicd that is
‘principdly intended for the Audtrdian market'.

Subclause 61EB(2) provides that subclause (1) only has effect for the purposes of Part 7A
of the Bill.

Clause 61EC — Australian sporting and cultural events of inter national
significance—acts of publication per mitted

Clause 61EC permits the publication of interactive gambling service advertisementsin
association with specified sporting or cultura events, subject to conditions. Clause 61EC is
modelled on section 18 of the Tobacco Act, which permits publication of tobacco
advertisng in smilar circumstances. The advertisng prohibition in Part 7A of the Bill is
moddled subgtantidly on the Tobacco Act prohibition, and the intention isto provide Smilar
exemptions for sporting and culturd events as are available in the Tobacco Act.
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Subclause 61EC(1) provides that a person may publish an interactive gambling service
advertisemen if:

the advertisement is published in connection with a sporting or culturd event held or to
be hdd in Augrdia; and

the event is specified in anotice in force under subclause (2); and

the publication of the advertissment complies with any conditions specified in the notice
in accordance with subclause (3).

Subclause 61EC(2) provides that for the purposes of subclause (1) the Minister may by
natice published in the Gazette specify asporting or cultura event to be hed in Audtrdia
only if:

the Minister is satisfied the event isto be completed before 1 October 2003; and

if the event isto be held on or after 1 October 2001, asimilar event held before that
date was specified in a notice under this subclause and no gpplication to have another
amilar event specified in anotice under this subclause has been rgjected since the earlier
event; and

the Minister is satisfied, having regard to the guideines in force under subclause (5) that
the event is of internationd sgnificance and failure to specify the event would be likely to
result in the event not being held in Audrdia

Clause 61FB, sat out below, provides for the making of applications to have events
specified in notices under subclause (2).

Subclause (3) provides that in a notice under subclause (2) specifying an event, the Minister
may impaose conditions on the interactive gambling service advertisng permitted at a
specified sporting or cultura event. The Miniger isto have regard to any guiddinesin force
under subclause (5) when imposing conditions relating to the content, number and method of
publication of the advertisements that may be published under this provison.

Subclause (4) provides that a notice under subclause (2) comes into force on the day itis
published in the Gazette or on alater day specified in the notice. A notice sops being in
force (unlessit is revoked earlier) a the end of 3 years after it came into force, or if an
earlier day is specified in the notice, on that earlier day.

Subclause (5) provides that the Minister may determine guidelines for the purposes of
subclauses (2) and (3). These guiddines must be made in writing.

Subclause (6) providesthat the guiddines are a disdlowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901. Accordingly, the guiddines will be
required to be natified in the Gazette, tabled in the Parliament and will be subject to
Parliamentary disallowance.

Subclause (7) limits the application of subclause (1) to Part 7A only.
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Clause 61ED — Accidental or incidental publication permitted

Subclause 61ED(1) permits advertisements for gambling services where the advertisement
was published accidentdly, or where the advertisement was an incidental accompaniment to
another matter. For the advertisement to be permitted, the publisher must not receive any
benefit, ether financid or other, in addition to the benefit received for the publication of the
other matter.

This dause permits publishers to include incidental materia in their publicationswhich is
technicdly interactive gambling advertising, provided they receive no benefit for including
such materia. For example, reporting on a specified sporting or cultura event sponsored by
an interactive gambling service provider would not breach Part 7A unless the publisher
received some benefit for the interactive gambling advertisng.

Subclause (2) provides that subclause (1) only gppliesto Part 7A of the Bill.
Clause 61EE — Publication by person not receiving any benefit per mitted

Subclause 61EE(1) permits the publication of an interactive gambling service by a person if
that person:

is not publishing the advertissment in the course of providing interactive gambling
SErvices,

is publishing the advertissment on his or her own initiative; and

isnot receiving any direct or indirect benefit, whether financia or not, for the publication.

This cdlause is intended to make it clear that aperson is not covered by the prohibition on
advertisng interactive gambling services where that person is not deriving any kind of benefit
from the advertiasng. Examples of interactive gambling advertisng which are permitted
under this provison include:

wearing items of clothing with the names of interactive gambling service providers on
thoseitems;

listing interactive gambling service providers on Internet search engines; and
providing links on persona homepages to interactive gambling Internet Sites.

Theintention of this clause isto permit such activities as long as the publication is not in the
course of the provigon of interactive gambling services, the person publishesthe
advertisement a his or her own initiative, and no benefits are recelved by the person for the
publication of the advertisement.

Subclause (2) provides that subclause (1) only appliesfor the purposes of Part 7A.
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Clause 61EF — Publication of advertisements during flights of air cr aft

Subclause 61EF(1) permits the publication of advertisements for interactive gambling
sarvicesin an arcraft during aflight of the aircraft, provided the flight does not commence
and terminate within Augtrdia

This permitted activity is discussed in more detail above in relation to clause 61DC, which
permits the broadcasting or datacasting of advertisements during aircraft flights.

Clause 61EG — Defence—advertising under existing contracts or arrangements

Subclause 61EG(1) provides for atemporary defence from the publishing prohibition for
persons publishing interactive gambling service advertisements arisng from a ponsorship
contract or other legally enforceable arrangement dready entered into before the
commencement of the Bill. The advertissment may not be published (including displayed)
after 30 June 2003.

In order to qudify for this defence, each party to the contract or arrangement must have
notified the Minigter, before the advertisement was published, of the specifics of the
advertisements which are to be published and the date of the contract or arrangement out of
which the advertisement arises. For example, the parties should notify the Minigter of the
location, size and content of the advertisements.

The contract or arrangement may be dtered without affecting the defence provided that the
advertisng arose from legdly enforceable obligations under the origind contract or
arrangement. Furthermore, the advertising may be continued past the origina termination
date of the contract or arrangement.

For the defence in dause 61EG, the defendant bears an evidential burden in rdation to the
matters set out in subclause (1).

An evidentia burden requires the defendant to adduce evidence that suggests aredl
possibility that the matter exists or does not exist (subsection 13.3 of the Criminal Code).
This means that the defendant must adduce or point to evidence that establishes that the
requirements in paragraphs 61EG(1)(a) to (d) were dl met in relation to the publication of
the relevant interactive gambling service advertisement.

If the defendant can do this then the prosecution would then need to disprove that those
requirements were met by the defendant (subsection 13.1(2) of the Code).

Pacing an evidentid burden on the defendant is condgstent with the Criminal Code (see
subsection 13.3 of the Code).

Subclause 61EG(2) provides that, should this defence gpply to advertising published asa
result of a particular sponsorship contract or arrangement, then the defence would dso
gpply to other persons involved in the publishing of the interactive gambling advertisement.
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Clause 61EH — Defence—display of signsbefore 1 July 2003

Subclause 61EH(1) provides atemporary defence from the publishing prohibition for
persons publishing an interactive gambling advertisement on a billboard, illuminated sign or
other outdoor Sgn. The advertisement may not be published (including displayed) after 30
June 2003 or an earlier date if specified in any regulation made pursuant to this provision
and mugt arise from a contract or arrangement entered into before the commencement of
this Bill.

For the defence in clause 61EH, the defendant bears an evidentid burden in rdation to the
matters set out in subclause (1). The effect of an evidentia burden is explained abovein
relation to the defence in clause 61EG.

Subclause (2) provides that regulations are to be made which specify the permitted
circumgtances for the digplay of 9gns, the sze and composition of the signs, and the find
date that the sgns may be used to publish interactive gambling advertisements.

Subclause (3) ensures that this defence applies aso to persons who publish an interactive
gambling sarvice advertisement using an eectronic Sgn. This subclause defines the terms
‘interactive gambling service advertisng Sgn’ and ‘sgn’ which fal within this provison.

Division 6—M iscellaneous

Clause 61FA — Failureto broadcagt, datacast or publish advertisement not
actionableif this Part would be contravened

Subclause 61FA (1) providesthat if aperson refuses or fails to broadcast, datacast or
publish an interactive gambling advertisement in compliance with the prohibition contained in
Part 7A of thisBill, no legd action can be taken againgt that person for not engaging in that
prohibited conduct.

Clause 61FB — Applicationsfor the purposes of section 61CC

Subclause 61FB (1) provides that a person may apply to the Minister for a
specification under subclause 61EC(2) in relaion to an event of internationa significance.

Subclause (2) provides that gpplications under this provison must be in writing and must st
out the grounds on which the gpplicant thinks the Minister should grant it.

Subclause (3) provides that the Minister may ask the gpplicant to provide further information
to enable the Minigter to decide on an gpplication.

Subclause (4) provides that the Minister must make a decison regarding an gpplication
within 60 days, subject to subclauses (5) to (7).
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Subclause (5) providesthat the Minister may extend the period for deciding an gpplication
by up to 60 daysif the Minister thinks that it will take longer to decide an gpplication.

Subclause (6) requires the giving of notice in writing to the gpplicant where the Minister has
decided to extend the period for deciding an application.

Subclause (7) requires the Minister to decide the gpplication within any extended period.

Subclause (8) provides that if the Minister has not reached a decison on the gpplication
before the end of the day by which the Minister is obliged to decide it, then it isto be taken
that the Minister has refused the gpplication under clause 61EC.

Subclause (9) makes it clause that the Minister is able to make decisons in respect of
matters under subclause 61EC without an application being made pursuant to this provision.

Clause 61FC — Review of decisons

Subclause 61FC(1) provides that decisions concerning events of internationa significance
(subclauses 61EC(2) and 61EC(3)) are to be reviewable by the Tribund.

Subclause (2) defines the term “Tribund” as meaning:

before the commencement of Parts 4 to 10 of the Administrative Review Tribunal Act
2001—the Adminigrative Appedls Tribund; and

after the commencement of Parts 4 to 10 of the Administrative Review Tribunal Act
2001—the Adminigrative Review Tribund.

Clause 61FD — Additional conditionsfor licences under the Broadcasting Services
Act 1992

Clause 61FD sats out further conditions which apply to licences granted under the
provisons of the Broadcasting Services Act 1992 (BSA). Subclause (1) providesthat al
commercid televison broadcasting licences are subject to the condition that the licensee
does not broadcast an interactive gambling service advertisement in breach of Part 7A of the
Bill.

Subclause (2) provides that al commercia radio broadcasting licences are subject to the
condition that the licensee does not broadcast an interactive gambling service advertisement
in breach of Part 7A of the Bill.

Subclause (3) providesthat al community broadcasting licences are subject to the condition
that the licensee does not broadcast an interactive gambling service advertissment in breach
of Part 7A of the Bill.
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Subclause (4) provides that al subscription television broadcasting licences are subject to
the condition that the licensee does not broadcast an interactive gambling service
advertissment in breach of Part 7A of the Bill.

Subclause (5) provides that dl persons providing broadcasting services under aclass licence
must not broadcast an interactive gambling service advertisement in breach of Part 7A of the
Bill.

Subclause (6) provides that al datacasting licences are subject to the condition that the
licensee does not broadcast an interactive gambling service advertissment in breach of Part
7A of the BiIll.

Subclause (7) defines the terms “class licence’, “commercid radio broadcasting licence’,
“commercid televison broadcagting licence”, “community broadcagting licence” and
“subscription televison broadcasting licence’. All terms in subclause (7) have the same
meaning asin the BSA.

The licence conditions imposed under this clause are additiona conditions for those licences
under the BSA and are enforceable under provisons of the BSA that ded generdly with
breaches of licence conditions.

Where a licensee breaches the condition that interactive gambling service advertisements are
not to be broadcast, the Austrdian Broadcasting Authority (ABA) may take action against
the licensee under Divison 3 of Part 10 of the BSA.

Broadcasting an interactive gambling service advertisement in contravention of acommercia
televison broadcasting licence, acommercid radio licence, acommunity broadcasting
licence, or a subscription televison broadcasting licence may be an offence under sections
139 or 140 of the BSA. Further, the ABA may issue anotice to the licensee to cease
broadcasting in contravention of the licence under section 141, and a breach of anotice
issued by the ABA will be an offence under section 142. The ABA may suspend or cancel
alicence under section 143 for breach of alicence condition or breach of a notice issued by
the ABA. Thus, the ABA may take action under these provisons of the BSA wherea
licensee breaches alicence condition created under subclauses 61FD(1), (2), (3) or (4) of
the Bill.

Under s144 of the BSA, the ABA may seek aFederd Court order against a class licensee
to cease broadcasting where the class licensee breaches a condition attached to the class
licence. Thus, where a class licensee broadcasts an interactive gambling service
advertisement in contravention of subclause 61FD(5) of the Bill, the ABA may seek a
Federd Court order under section 144 of the BSA to prevent the continued broadcasting of
that advertisement by the class licensee.

Breaches of datacasting licence conditions are dealt with under Part 8 of Division 1 of
Schedule 6 to the BSA. A breach of a datacasting licence condition may result in an offence
under clause 52 of Schedule 6 to the BSA. Under subclause 53(1) of Schedule 6 to the
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BSA the ABA may direct alicensee not to breach alicence condition, and afallure to
comply with a notice issued by the ABA may be an offence under subclause 53(4). The
ABA may dso suspend or cancel a datacasting licence under clause 54 if the licensee failsto
comply with adirection of the ABA or breaches alicence condition. In addition, clause 55
grants the ABA the power to gpply to the Federd Court for an injunction to prevent a
breach of alicence condition. These provisions provide the mechanisms for enforcing
subclause 61FD(6) of the Bill and provide remedies to prevent datacasters from datacasting
interactive gambling services advertisements.

Clause 61FE — Reportsto Parliament

Subclause 61FE(1) provides that as soon as practicable after each 31 December, the
Minister must cause areport to be prepared on:

the number and nature of any contraventions of Part 7A of the Bill occurring in the
preceding 12 months; and

any action taken by the Minister or a Commonwedth agency in response to each
contravention.

Subclause (2) provides that the person who prepares the report must give a copy to the
Miniger.

Subclause (3) requires the Minigter to lay copies of the report before each House of
Parliament within 15 Stting days of that House after receiving it.

The reporting requirement will ensure that the operation of the prohibition on interactive

gambling service advertisements is monitored for its efficacy in limiting the teke-up by
Audrdians of new and potentidly addictive forms of interactive gambling services.

Part 8—Miscellaneous

Clause 62 — Application of Criminal Code

Clause 62 provides that Chapter 2 of the Criminal Code (except Part 2.5) gppliesto an
offence againg the Bill.

The Criminal Code is contained in the Schedule to the Criminal Code Act 1995, which
was enacted as part of the development of a nationwide uniform crimind code. Chapter 2
of the Criminal Code contains dl the genera principles of crimina responghility that apply
to any offence againg alaw of the Commonwedlth. For example Chapter 2 sets out:

the dements of an offence;

the adrcumgances in which thereis no crimind respongibility (for exampleif achild is
under 10, duress, self defence);
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the generd principles of corporate crimina respongbility;

offences which ded with extensons of crimind responsbility (for example attempt and
conspiracy); and

the proof of crimind responsihility.

While Chapter 2 of the Criminal Code does not gpply to al existing Commonwedth
offences until on and after 15 December 2001, the Codeis being gpplied to al new
legidation which contains offences, to ensure that they are consstent with the Code once it
comesinto operation. Clause 62 ensures that the generd principles contained in the Code
will gpply to an offence againg the Bill.

Part 2.5 of the Code deals with generd principles of corporate crimind responsibility. Part
2.5 of the Codeis the only part of Chapter 2, which does not gpply automatically to
offences. When the Criminal Code was introduced into the Senate on 30 June 1994 it was
gated that Part 2.5 would be the basis of lighbility if no other basis were provided. Since
clause 63 of this Bill contains a provison that dedls with corporate crimina responshility,
Part 2.5 of the Criminal Code has not been gpplied to an offence againgt this Bill.

Clause 63 — Conduct by directors, employees and agents

If abody corporate (such as a company) has committed an offence or an ancillary offence
relating to the Bill (see subclause 63(8)) and it is necessary in proceedings to establish the
gate of mind of the body corporate, it will be sufficient to show that:

adirector, employee or agent of the body corporate, acting within the scope of his or her
authority, engaged in that conduct; and

the director, employee or agent had that state of mind (subclause 63(1)).

If conduct is engaged in on behaf of abody corporate by a director, employee or agent of
the body corporate and the conduct is within the scope of his or her authority, the conduct
will be taken, for the purposes of a prosecution for an offence under this Bill or an ancillary
offence that relaes to this Bill, to have been engaged in by the body corporate unlessthe
body corporate establishes that it took reasonable precautions and exercised due diligence
to avoid the conduct (subclause 63(2)).

If, in proceedings for an offence or an ancillary offence relating to this Bill in respect of
conduct engaged in by a person other than abody corporate, it is necessary to establish the
gate of mind of the person, it will be sufficient to show that the conduct was engaged in by
an employee or agent of the person within the scope of his or her authority and the
employee or agent had that state of mind (subclause 63(3)).

If conduct is engaged in on behaf of a person other than a body corporate by an employee
or agent of the person and the conduct is within the scope of his or her authority, the
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conduct will be taken, for the purposes of a prasecution for an offence againg this Bill or an
ancillary offence rdlaing to this Bill, to have been engaged in by the person unless the person
establishes that he or she took reasonable precautions and exercised due diligence to avoid
the conduct (subclause 63(4)).

If aperson other than a body corporate is convicted of an offence for which the person
would not have been convicted if subclauses 63(3) and (4) had not been in force, the person
will not be liable to be punished by imprisonment for that offence (subclause 63(5)).

For the purposes of subclauses 63(1) and (3), the state of mind of a person will include the
person’s knowledge, intention, opinion, belief or purpose and the person’s reasons for the
intention, opinion, belief or purpose (subclause 63(6)).

A referencein clause 63 to adirector of abody corporate will include areferenceto a
congtituent member of abody corporate incorporated for a public purpose by
Commonwedlth, State or Territory law such as amember of a statutory authority or
Government Business Enterprise (subclause 63(7)).

A reference in clause 63 to ‘an ancillary offence relaing to this Act’ means areferenceto an
offence created by:

section 6 of the Crimes Act 1914, dedling with persons who are accessories after the
fact; or

Part 2.4 of the Crimind Code, dedling with extensons of crimind responshility such as
attempt, complicity and common purpose, innocent agency, incitement and conspiracy;

that relates to the Bill (subclause 63(8)).

Clause 64 — Service of summonsor processon foreign corporations—criminal
proceedings

Clause 64 provides a specid rule for the service of summons or process on foreign
corporations for criminal proceedings under the Bill.

The specid ruleis additiona to the generd rule for service of documents a section 28A of
the Acts Interpretation Act 1901.

The specid rule dlows asummons or processin crimind proceedings under the Bill to be
effected by serving the summons or process on an Austraian agent of abody corporate
incorporated outsde Audrdiain the following circumstances.

@ the body corporate does not have aregistered office in Audtralia; and

(b) the body corporate has an agent in Austrdia.
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Clause 65 — Service of notices

Clause 65 provides that anotice under this Bill (for example a specia access-prevention
notice) may be given by fax, aswell as by other means.

Clause 66 — Application of the Broadcasting Services Act 1992

Clause 66 ensures that a reference to the BSA in the following provisonsin the BSA aso
include areference to this Bill:

Section 3, which contains the objects of the BSA;

Subparagraph 5(1)(b)(ii) and subsection 5(2), which provides for the role of the ABA in
achieving the objects of the BSA.

Paragraph 158(n). Paragraph 66(1)(d) ensuresthat the ABA’ s function to monitor and
report to the Minister on the operation of the BSA will aso extend to afunction to
monitor and report to the Minister on the operation this Bill;

Paragraph 160(c). Currently paragraph 160(c) provides that the ABA is required to
perform its functions in amanner consstent with any directions given by the Miniger in
accordance with the BSA. Paragraph 66(1)(c) ensuresthat the ABA’ s functions must
a0 be performed conggtently with any directions given by the Minister in accordance
with this Bill. Thisensuresthat the genera obligations of the ABA under adl of section
160 will gpply to the ABA when performing its functions under this Bill,

Subsection 162(1). Subsection 162(1) provides that written directions given to the
ABA by the Miniger rdating to the performance of its functions must be of agenerd
nature, except as otherwise pecified inthe BSA. Thisis extended to include this Bill;

Paragraph 168(2)(b). This paragraph relates to the ABA obtaining information.
Paragraph 66(1)(g) will ensure that the procedures that the ABA adoptsin informing
itself of matters relevant to its functions will promote the due administration of the BSA
and this Bill;

Paragraph 171(2)(a). This paragraph relatesto a Minister’ s direction to the ABA to
conduct an investigation. Paragraph 66(1)(b) will ensure that the Minister may direct the
ABA to invedtigate any matter that the Minigter is satisfied should be investigated in the
interets of the due adminigiration of the BSA and this Bill;

Section 183. This section relatesto aMinister’ s direction to the ABA to hold a hearing.
Paragraph 66(1)(i) will ensure that if the Minigter is stisfied that the ABA should in the
interests of the due adminigtration of the BSA or this Bill, hold a hearing in relaion to
any métter, the Minister may so direct the ABA to hold a hearing;



106

Paragraph 187(2)(b). This paragraph relates to the conduct of ABA hearings.
Paragraph 66(1)(j) ensures that a hearing may be conducted in private if the ABA is
satisfied that hearing amatter in public would not be conducive to the due administration
of the BSA or this Bill.

Subclause 66(2) provides that paragraph 18(2)(j) of Schedule 3 to the BSA does not apply
to anotice given under this Act.

Clause 67 — Additional ABA function — monitoring compliance with codes and
gandards

Clause 67 provides that the ABA’ s functions include monitoring compliance with codes and
sandards registered under Part 4. Thisis additiond to the functions of the ABA for the
purposes of section 159 of the BSA.

Clause 68 — Review before 1 July 2003

Clause 68 requires the Minister to conduct areview before 1 July 2003 of the following
matters.

(@ theoperation of the Bill;

(b) thegrowth of interactive gambling services,

(o) thesocid and commercid impact of interactive gambling services,

(d) theeffect of the exemptions relating to excluded wagering services, excluded gaming
sarvices, sarvices that have a designated broadcasting or datacasting link, and
excluded lottery services,

(e) theeffectiveness of the Bill in dedling with the socid and commercid impact of
interactive gambling services,

(f)  technologicd developmentsthat are rdevant to the regulation of interactive gambling
srvices, and

(9 technologicd developmentsthat may assst in deding with problem gambling.

The review will look at the genera operation of the Bill and at the particular operation of the
exclusons st out in subclause 5(3) of the Bill. In addition, the review will cover the broader
issues of the growth of interactive gambling services in Audtrdia and overseas and the socid
and commercid impact of interactive gambling services. The effectiveness of the Bill in
addressing these impacts will be addressed.

The review will consder technologica developments that are rdevant to the regulation of
interactive gambling services. Because technology is developing so rapidly, it isimportant to
have a clear assessment of what istechnicdly avalable in terms of filtering prohibited
Internet gambling content on the Internet and in terms of assgting in dedling with problem

gambling.

Subclause 68(4) provides that for the purposes of the review dl gambling services referred
to in subclause (1) should be assumed to be interactive gambling services, even though they
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are presently excluded from the definition of ‘interactive gambling services by operation of
subclause 5(3) of the Bill. Thiswill ensure that al gambling services covered by the Bill,
whether or not they are ‘interactive gambling services for the purposes of clause 5, will be
consdered in the conduct of the review.

Clause 69 — Operation of Stateand Territory laws

Clause 69 provides thet the Bill is not intended to exclude or limit the operation of alaw of a
State or Territory to the extent that that law is capable of operating concurrently with the
Bill.

Clause 69 has been included to ensure that any State or Territory law that is capable of
operating concurrently with the Bill is not affected by the Bill in this regard.

Clause 69A — Regulations about unenfor ceability of agreementsrelatingtoillegal
interactive gambling services

Clause 69A provides that regulations may be made about the unenforceability of agreements
relating to illegd interactive gambling services.

Subclause 69A (1) provides that regulations may provide that an agreement has no effect to
the extent to which it provides for the payment of money for the supply of an illega
interactive gambling service. Regulations may dso provide that civil proceedings do not lie
againg a person to recover money aleged to have been won or paid in connection with an
illegd interactive gambling service.

Subclause 69A(2) providesthat the Minister must take dl reasonable steps to ensure that
regulations are made for the purposes of this clause within 6 months after the
commencement of Part 2. Part 2 of the Bill will commence on the 28" day after the day on
which the Bill receives Roya Assent.

Subclause 69A (3) provides that for the purposes of clause 69A an interactive gambling
saviceisan ‘illegd interactive gambling service if, and only if, the provison of the sarvice

contravenes an offence provison in the Bill.

Subclause 69A(4) defines * agreement” for the purposes of this clause. “ Agreement” is
defined to mean an agreement, whether made ordly or in writing.

Clause 70 — Regulations

Clause 70 provides that the Governor-Generd may make regulations prescribing matters
necessary or convenient to be prescribed for carrying out or giving effect to the Bill.



