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AVIATION SAFETY FORUM

RESPONSE TO GREEN PAPER

The Aviation Safety Forum (ASF) welcomes the publication of the Green Paper. It usefully describes the Australian aviation industry, identifies policy issues that are raised by that industry and its interface with the community and indicates how those issues are being, or might be, dealt with using up-to-date arrangements. The paper acknowledges that it is the second step in a three stage process, with a White Paper to be the final stage. 
The ASF notes that some of the recommendations in the Green Paper are the subject of proposed amendments to the Civil Aviation Act 1988 and the Transport Safety Investigation Act 2003 currently before Parliament. These recommendations are supported by the ASF and are in harmony with its comments on the Issues Paper; early enactment is welcomed.

Against this background, the ASF offers the following comments upon the Green Paper with a view to further improving its overall comment and the policy options that it offers.  
A key issue from the ASF’s point of view is the need for risk assessment wherever safety regulatory issues are involved. It was evident at the recent Senate inquiry into CASA that there are widely differing expectations of the regulator. On the one hand some expect the regulator to ensure that there are no transport category accidents and by implication, if there are any such accidents, the regulator has failed due to the failure to take pre-emptive action against the operator. On the other hand, and within a short time-frame during the inquiry, some wished for a more ‘hands off’, partnering approach. The reality is that there is no such thing as absolute safety. The regulator should however take all reasonable steps to identify and manage the risks involved. A statement to this effect in the White Paper would provide an authoritative basis upon which CASA can further develop risk-based regulation.    

Properly undertaken risk assessment ensures that regulation is set at the proper level and unnecessary costs are not placed on the regulator or industry or that activities are under-regulated, exposing participants or the community to unnecessary danger. In fairness to the Paper, it prominently (and appropriately) acknowledges the outcomes of CASA’s strategic identification of risks in its ‘Assessment of trends and risk factors in passenger air transport’. However, as its title suggests, this valuable report addresses emerging risks with respect to passenger air transport; it does not provide a methodology for assessing risks on an issue-by-issue or sector-by-sector basis. CASA’s rule making processes seeks to incorporate such 

methodology via the Classification of Activities which characterises risk on a relative rather than quantitative basis. However, it is by no means clear that risk assessment is, or is proposed to be, applied in the area of airspace design and classification. The Green Paper’s discussion of airspace management focuses on the importance of project management in this area. This is not unreasonable given the massive expenditures and path-breaking technologies that can be involved. However, the importance of risk-based classification and design of airspace cannot be over-emphasised, given the importance of the greatest possible access to airspace, subject to the constraints of risk, if the industry is to be allowed to grow, develop and prosper.

In addition, the White Paper could canvass the merits of defining target levels of safety for the various sections of the Australian aviation industry. ICAO has been considering this concept in recent years and a recommendation that CASA and other relevant agencies examine the merits of this concept may be useful. 

The ASF’s original submission on the Issues Paper identified the progressive merging of the Australian and New Zealand aviation markets as a ‘strategic issue’. This was in the context, on the one hand, of the benefit offered by the large market available to operators and, on the other, the need for their regulatory frameworks to ‘march in step’ if Australia was not to ‘become relatively unattractive to aviation businesses vis-à-vis New Zealand’ (New Zealand having modernised its rules ‘to afar greater extent than Australia’).

This issue is not referred to in the Green Paper; it is recommended that it should be.

Another strategic issue raised in the Issues Paper was the skills shortage.

This is discussed in the Green Paper but in terms of description of extant government programs rather than their enhancement to meet the challenge facing the aviation industry in terms of pilots and engineers. Notwithstanding the current downturn, this problem will continue; not least because age –related retirements will continue in both categories of employee. There is also the question of the need for other skills essential for the safe conduct of operations provided by operational support personnel with knowledge regarding safety management, navigation, airframe and power plant performance, aeronautical electronics and IT, rostering and fatigue management and so forth.  The ASF urges the government to expand and upgrade the support given to education and training of vital personnel, the quality of whose qualifications is critical to safety.

In our response to questions we emphasised the importance of accentuated surveillance of low-capacity RPT. Perhaps because we thought this point almost self-evident, we did not give this enough emphasis in our response to the Issues Paper. Successive low-capacity RPT accidents ranging from Monarch and Seaview through to Whyalla Airlines and Transair/Lockhart River and subsequent inquiries and investigations have demonstrated the risks in this area. This is a matter that should be canvassed in the White Paper. 
Our original submission responded to the questions in the Issue Paper. Not all that we offered in that regard has been taken up in the paper.

We ask that the following points be reconsidered:

· the expeditious issues licences, certificates and approvals and safety education provided by personnel who are not directly involved in the compliance and enforcement roles if CASA is to strengthen the way it relates to industry while meeting community expectations of a firm regulator;
· the need for independent drafting arrangements for CASA’s reform program to overcome delays under current arrangements if CASA is to complete its long running reform process as soon as possible; the importance of CASA’s classification of activities in ensuring that the AOC requirement is only applied ‘where it can have areal safety benefit’; the desirability of harmonisation of rules where appropriate to benefit from world’s best practice and international trade in aviation services (and incidentally comply with Chicago Convention requirements as to ‘uniformity’ of rules); the importance of bilateral aviation safety agreements to achieve mutual recognition of aviation safety regulatory decisions, facilitate international trade and enhance inter-agency relations;
· the submission drew attention to CASA’s accentuated oversight and involvement in flying training and reiterated the importance of harmonisation of rules in indicating how CASA could ensure Australia maintains a high standard of safety in the context of global developments;
· the need for consistency of rules between RAO-regulated activities and other activities , competency of RAO’s and effective management of accidents where RAO-regulated  activities impinge on passenger-carrying activities in relation to self-administration; and
· the importance of accentuated surveillance of low-capacity RPT was emphasised in response to the question regarding the appropriateness of security and safety measures adopted for major trunk routes for regional and remote services (discussed above).
The Green Paper prompts the following comments upon its detail:

· the discussion at p57 of the potential ‘nullification’ of CASA’s grounding power as result of the ‘automatic stay’ provision when a decision is appealed to the AAT ignores the degree to which the grounding power can also be nullified by the Administrative Decisions (Judicial Review) Act (ADJRA). The ASF suggests that the operation of the latter Act in relation to decisions pursuant to CASA’s grounding power be reviewed. The ADJRA is about procedural safeguards with respect to administrative decisions generally. When CASA feels it needs to ground an operator for the sake of crew and/or passenger and/or community safety it may not have the time or opportunity to offer procedural safeguards. At the same time the grounding power is subject to its own safeguards such as the need for a confirmatory order of the Federal Court within five business days. The ASF suggests that the ADJRA be unable to be used with respect to CASA’s grounding orders until the five business days by which CASA has to apply to the Federal Court for a confirmatory order have expired.

· the writing of rules may be assisted if there is a clearer understanding of the relative roles of the regulator in setting standards, the government as the rule-maker and the regulator as enforcer of the regulations. It is easy for these roles to become blurred. The context in which rules will operate such as published ‘Approved Means of compliance’ and guidance material also needs to be understood.  In the absence of such understanding the achievement of ‘outcome focussed’ rules may become unduly difficult. It is understood that the New Zealand Civil Aviation Authority addressed these issues at the time of its rule rewrite and an approach to that Authority may well produce assistance in terms of training material and so forth.
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