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Purpose

shouldratify theMontred Convention, aninternational legal instrument updeting

ar carriers liability and other consumer protection arrangements. Ratification
of the Conventionwill modernisetheinternationa air carriers liability framework and
provide measures such as el ectronic documentation to assi st the smooth movement of
air passengers, baggage and cargo. At present varying arrangementsare provided for
under the 1929 Warsaw Convention and an array of rel ated subsequent international
Ingruments

THE PRIMARY PURPOSE of thispaper isto seek viewsonwhether Australia

At the same time views are sought on whether relevant features of the Montreal
Convention should beapplied toAustralia’ sdomestic carriers ligbility provisons.

The Department of Transport and Regiona Services(DoTRS) will useresponsesto
advance Government consideration of theratification of theMontreal Convention.

Part | of thepaper first addressestheissuesrelating to Australia sratification of the
Montreal Convention and accompanying amendmentstothe Civil Aviation (Carriers
Liability) Act 1959 (in this paper ‘ Carriers Liability Act’ refersto the 1959 Act,
including proposed amendments, or areplacement new Act). If rétified, the Convention
will gpply toAudtrdianregistered internationd carriersandforeigncarriersinAudraias
jurisdiction whose Governmentsare aParty to the Montreal Convention.

The second section of Part 11 addresses measuresinthe Montreal Convention that do
not currently apply to Australian domestic aviation but which, if they were appliedto
domestic aviation, wouldimprovedomesticcarriers liability arrangements.

Part I raisesanumber of mattersconcerning aviationthird party insuranceand aircraft
registration. Theseissuesarenot related, per s, tothequestion of Audtrdia srétification
of theMontredl Convention, but the Department considersthat it isan opportunetime
to seek public comment on these matters.

Additiond copiesof thispaper and the 1999 Montreal Convention may bedownloaded
fromtheinternet at: www.dotrs.gov.au/aviation.



Part |

The Montreal Convention

(Convention for the Unification of Certain Rules for International Carriage by Air,
done at Montreal on 28 May 1999)

The average passenger and consignor using international air travel
is almost certainly ignorant of the limitations on recovery which are
imposed and the uncertainties and possible injustices involved in
the limitations provided by the Warsaw-Hague Convention.

Kirby, P. in S.S. Pharmaceutical v. Qantas [1991] 1 Lloyds Rep 288 at 306.

Introduction

N May 1999, the International Civil Aviation
I Organization (ICAO) held an International
ConferenceonAir Law in Montreal, Canada,
to cons der updating the Warsaw System of carriers
liability. TheoutcomewastheMontreal Convention.
The Convention dealsprincipally with theliability
rulesgoverning international carriage of persons,
baggage or cargo performed by aircraft for reward.
The new Convention hasanumber of advantages
over theexisting Warsaw Systemwhichincludethe
fallowing:

* twotier systemof liability for desth and injuries
to passengerswith absol uteliability upto 200,000
SDRS' (approx. $A242,000), and then unlimited
negligence/fault basadliability;

« otherligbility limitsupdated, withamechanismto
review dl limitsfor inflation every Syears,

* exclusonof punitivedamages,

» States may require advance payments and
mandatory insurance under their national law;

» passengersabletobringanactioninther principa
State of residence; and

« facilitationof eectronicticketing.

The Existing System

War saw Convention and amending Protocols

TheMontreal Convention updatesandwill eventudly
replace the Convention for the Unification of
Certain RulesRelating to International Carriage
by Air, done at Warsaw on 12 October 1929 (the
Warsaw Convention) and anumber of subsequent
Conventionsand Protocol s, whichtogether formthe
‘Warsaw System’. This system provides an
international treaty framework for liability rules

governingcommercia internationa aviationtravel,
and for documentation such as tickets and air
wayhills. Compensation arrangementsare provided
for passengers, baggage and cargo affected by
arcraft accidents.

Atthetimeof itsnegatiationinthe 1920s, theaviation
industry wasinitsearly years, struggling to compete
withtherall and shippingindustries. Consequently the
ligbility limitsfor air carrierswerecapped at limitsthet
weregppropriatefor that eraand for aninfantindustry.
The focus for policy makers at the time was on
protecting afledging industry from potentialy ruinous
claims for compensation, while at the same time
providingabasiclevd of protectionfor passengers.

Today theaviation industry isoperatinginavery
different environment—aviation, particularly
internationd aviation, isavery safemeansof trangport
and public perceptions have changed so that
unreasonably low limitson carrier liability areno
longer acceptable.

Despitestrenuouseffortsover many yearsto update
the Warsaw System, compensation limits have
remained low for victimsof air accidents, and the
provisonsfor regulating themovement of passengers,
baggage and cargo are now outdated. Some of the
protocol s which update the Warsaw Convention
have not been widely adopted. A complicated,
unwieldy and out of date system for international
cariers liability hasresulted.

Today the Warsaw System comprises the 1929
Warsaw Convention, The Hague Protocol (1955),
the GuadalgaraConvention (1961), the Guatemala
City Protocol (1971), the1975Additiona Protocols
Nos 1, 2, and 3, and Montreal Protocol No. 4
(1975). Themain dementsof these Conventionsand
Protocolsareoutlinedin Attachment A.

1 Specia Drawing Right (SDR) of the International Monetary Fund. For the current value of the SDR against the Australian dollar,
see http://www.rba.gov.au/bulletin/bulletin_database/FO9hist.xls. In this paper, one SDR equals A$2.42.



What is the Warsaw Convention?

The Warsaw Convention is an instrument of private international law. By signing it, countries agree to implement
its self-contained legal regime governing liability for international carriage by air between Parties. The Warsaw
Convention has been an outstanding success in terms of its adoption by States, with 149 Parties as at 30
June 2000. When it originally came into force, the Warsaw Convention established a uniform regime for air
carriers’ liability across all Parties. As noted, a number of attempts have been made to amend the Warsaw
Convention through amending Protocols. These efforts have been less than successful, as only some States
have ratified all amending Protocols, other States have ratified only a select few, while still others have ratified
none.

This means that four possible scenarios can govern carriage between countries:

. the Warsaw Convention;
*  the Warsaw Convention as amended by The Hague Protocol;
* the Warsaw Convention as amended by the Montreal Protocol No.1;

«  the Warsaw Convention as amended by The Hague Protocol as amended
by the Montreal Protocol No. 2.

Each of these has a different liability limit. Additionally, as the limits in the first two instruments rely on a
superseded currency, national practice on the conversion to national currency varies considerably.

Anumber of States have also implemented other supplementary arrangements through their domestic laws
that require carriers to enter into special contracts or which prevent carriers from arguing any defences up to
a particular limit of liability. The arrangements apply to the carriers of these States and to foreign carriers that
operate to or from their territory. As a result, between countries and between destinations there are significant
variations in the law governing air carriers’ liability. This breakdown in uniformity has meant that relatives of
passengers who are killed in the same aircraft accident may receive vastly different amounts of compensation.

This is illustrated by the analysis of the July 2000 Air France Concorde crash.

Other carriers liability instruments

In addition, a number of international
agreements and private voluntary arrangements
among air carriersdealing with carriers’ liability
have been developed, largely in responseto the
failureto effectively reform the Warsaw System.
Attachment B outlines the most important of
these arrangements, including those provided
for under the International Air Transport
Association (IATA) agreements and for the
European Union.

At present there is a very fragmented and
patchwork-like international legal system
covering carriers’ liability. It failsto providea
harmonised regime that adequately and
appropriately addresses carriers' liability issues
for both air carriers and their customers.

TheWar saw System in Australian law—Civil
Aviation (Carriers Liability) Act 1959
Austraiahasratified the Warsaw Convention, The
Hague Protocol, the Guadal gjara Convention and
Protocol No. 4. Theseinstrumentsare adopted into

Audrdianlaw throughtheCivil Aviation (Carriers
Liability) Act 1959 (Carriers Liability Act).

The Carriers’ Liability Act, together with
complementary StateActs governsAudrdianligbility
law. Whilebased on theWarsaw instruments, there
areggnificantimprovements. Importantly theAct sets
higher liability limitsthan those provided for under
theWarsaw system, being:

» A$500,000 for domestic carriers and 260,000
SDRsfor internationd carrierscovering passenger
death or personal injury; and

» A$1600 for registered baggage, and A$160 for
hand luggage.

The Carriers' Liability Act also stipulates
mandatory non-voidable insurance for all air
operators carrying fare-paying passengers,
including foreign carriersproviding servicestoand
fromAustralia, with the minimum insurancelevel
being A$500,000 per passenger.

Further details of the Carriers’ Liability Act and
current carriers liability arrangementsinAustralia
areat Attachment C.



The 1999 Montreal Convention

The 1999 Montreal Conventioniswidely regarded
asamajor achievement in reaching acompromise
between representativesof countrieswith disparate
views on the nature of the aviation industry and
appropriate methods and amounts of compensation
for injury or death asaresult of aviation accidents.
It is considered to be a fair and reasonable
compromise that offers the best chance yet to
achieveaglobd solutionto the problem of updating
theWarsaw System. To beeffective, itisessentia
that a magjority of States ratify the Convention,
particularly themgjor aviation nations, sothat intime
itwill completely replacethe Warsaw system.

The Montreal Convention introducesanumber of
improvementswhich moderniseand consolidatethe
Warsaw system, including measuresthat had been
proposed previoudy but not effectively adopted. It
is based on a composite text of the Warsaw
Convention, mgor lementsof TheHagueProtocol,
Montreal Protocol No.4, and elements of the
Guatemala City Protocol and Additional Protocol
No. 3. Itadsoincludesprovisonsof theGuadagara
Convention. Asaresult, it substantially improves
consumer protectionininternationa carriageby air
and modernises the smooth flow of passengers,
baggage and cargo. Most importantly it improves
theinternationa regimefor air carriers' liability by
providing aform of unlimited and more equitable
passenger compensation governing injury or death.

A key reformisthat it consolidates these features
into one complete package that States must either
accept or reject. Stateswill no longer be able to
ratify some Protocolsand not others. Asmoreand
more Statesratify the new Montreal Convention,
the Warsaw System will become increasingly
redundant and therewill beincreasing pressureon
non-partiesto sign ontothenew Convention.

Main features

Theconcept of unlimited liability for degth or injury
toanaircraft passenger isamgjor development from
the Warsaw System. For passengers, liability is
based on atwo-tier approach. Thefirsttier provides
for strict liability up to 100,000 SDRs (approx.
A$242,000) for proven damagesirrespectiveof the
carrier’s fault — only in the case of contributory
negligence of the passenger or person claiming
compensation could the carrier be partly or wholly
exonerated.? Thereisnolimit of liability in thesecond
tier (ie, for proven damages claims in excess of

100,000 SDRs) where there is a presumption of
fault of theair carrier. Thusthe carrier, rather than
the claimant, bears the burden of proof. This
represents an important compromise between the
moreadvanced aviation Statesthat favour no limits
onliability, andthebulk of theWorld' saviation Sates
that wishto retain someprotectionfor their carriers.

Another important achievement, and onethat wasa
cause of much dispute during previous attemptsto
updatethe Warsaw System, istheintroduction of the
“fifth’ jurisdiction. Thismeanslegd actionfor damages
fromthedeath or injury of apassenger may befiledin
the country where the passenger had his or her
principal and permanent res denceat thetimeof the
accident, subject to certain conditions. Thisreform
broadensthe scopefor passengersto pursuedamages
againgt acarrier, strengthening theright to bring an
actioninthepassenger’shomejurisdiction.

TheConvention dsoincludesthefollowing festures:

 updated liability limitsfor baggage, cargo and
delay;

* provisonfor thelnternational Monetary Fund's
Specid Drawing Right (SDR) asthemonetary unit;

* liability limitsto berevised every fiveyearsto
takeaccount of inflation;

 advancepaymentsby air carriersmay berequired
by national |aw without delay in casesof aircraft
accidents, to ass st entitled personsto meet their
immediate economic needs (paymentswill be
deductiblefromthefina settlement);

* arcariersmust maintain adequate insuranceto
guaranteefinancial resourcesfollowing aircraft
accidents, and must submit proof of thiswhen
required by national law;

 proven damages, not punitive damages, areto
bethebasisof claims; and

» the simplification and modernisation of
documentation related to passengers, baggageand
cargo (providing for electronic ticketing and air

wayhills).

The text of the Montreal Convention is at
www.dotrs.gov.a/aviation. A guideto and analysis
of the Convention, focussing on the provisions of
interest toAustraia, isat Attachment D.

Question for comment

1. Should Australiaratify the 1999 Montreal
Convention?

2Thisliahility limit isthe same amount as provided for in the |ATA MIA agreement and the European Union’s Regulation No. 2027/97.



The Concorde crash— an application of the Warsaw system

On 25 July 2000, in awidely publicised accident, an Air France Concorde, registered F-BTSC, Flight
4590to New York, crashed shortly after take-off from Charlesde Gaulle airport into asmall hotel inthe
nearby village of Gonesse. Thepreliminary report from the French accident investigation team established
that during take-off the front right tyre of the left main landing gear was destroyed, very probably
because it ran over a 43cm twisted strip of metal on the runway. The destruction of the tyre had
catastrophic consequences, being followed by a punctured fuel tank with amajor fuel leak, ignition of
theleaking fuel and an intensefire and two engine failures—contributing to the Concorde crashing less
than a minute and a half after the destruction of the tyre.

Theflight was carrying 100 passengers (96 Germans, one Dane, one Austrian and one American) and
nine crew. The relatives of the crew of the aircraft are not covered by the Warsaw regime, but would
probably receive compensation from the employer under workers' compensation arrangements.

The aircraft crashed during an international flight between Parisand New York, whilst on charter to a
German tour operator, Peter Deilmann Cruises. The passengers were flying to join a cruise on the MV
Deutchland that would take them to Ecuador, from where they could either fly home or continue to
Sydney for the Olympics. For the purposes of this analysis, it has been assumed that the passengers
flew to Paris on scheduled flights.

Between France, as the place of departure, and the United States, as the place of destination, the
Warsaw Convention is the only relevant Convention. This is because the US has not ratified the
Guadal gjara Convention or any amending Protocolsto the Warsaw Convention that France (or Germany)
haveratified.

Under Article 28 of the Warsaw Convention, the passengers’ relatives could bring an action in several
different locations. Since the German tour operator was the carrier with whom the passengers entered
into contract of carriage, the Convention would allow an action to be brought in aGerman Court. Under
Article 22 the maximum liability per passenger would be 125,000 francs Poincaré which under German
law is 12,666 Euros (approx. A$20,200). To recover more, the relatives of the passenger would need to
prove that the German tour operator, through its subcontractor, Air France, had committed wilful
misconduct.

Asthe USA was the destination, the passengers' relatives could also bring an action in a US Court.
Similarly, liability would be limited to 125,000 francs Poincaré, which under US practice would be
US$10,000 (approx. A$19,200). Carriersthat operateto the US arerequired to set ahigher limitintheir
contracts of US$75,000 (approx. A$144,200) or US$58,000 (approx. A$111,500) inlegal systemswhich
have separate awards for legal costs.




Nevertheless, carriers that have entered into the 1995-96 |ATA Intercarrier Agreements, such as Air
France, have agreed to a higher limit of 100,000 SDRs (approx. A$242,000). Additionally carriers
agree not to argue any defences under Article 20 of the Warsaw Convention. The German tour operator
is not, however, a Party to these agreements. So, unless the tour operator had similarly waived the
liability limit in its contracts with the passengers, these agreements would not benefit the victims
families in this instance. As in Germany, the relatives of the passengers would need to prove wilful
misconduct to recover greater damages. US Courts, faced with the original low limits of liability, have
tended to bemorewilling to explore the bounds of wilful misconduct, sotherelatives legal representatives
may encouragethem to pursue an actioninaUS Court. Also, US Courtsallow juriesto hear civil cases
and it is generally accepted that juries are more willing to award higher damages.

Finally, the passengers’ relatives could bring an action in the country in which the passengers purchased
their tickets. If we assume the passengers purchased their tickets in the country of their nationality,
their relatives could bring an action in Austriaor Denmark, although thiswould depend on whether the
German tour operator had a presence in those countries. If thiswerethe case, the relativeswould have
the convenience of bringing an action in their home courts.

France, Germany, Denmark and Austria, asmembersof the European Union, are subject to EC Regulation
No. 2027/1997. Thisregulation appliesto all European air carriers, including airlines operating charter
flights. This regulation imposes unlimited liability on air carriers and requires them not to argue any
defences up to an amount of 100,000 SDR (approx. A$242,000). It also requirestheair carrier to make
an advance payment to the passengers’ relatives of 15,000 SDRs (approx. A$36,300). Air France
would beliableto thefamilies of the passengersunder thisregulation, despite the silence of the Warsaw
Convention ontheliability of acharter airline.

If there had been an Australian on the flight, that person’s rights would depend on where he or she
bought his or her ticket. If the package was purchased in Australia through an agent, that persons

relativeswould probably not be ableto bring an action in Australiasince the German group does not do
business here. Instead they would have to suein German or US Courts. However, if the Concorde had
been on a scheduled flight and if the ticket was purchased in Australiaas part of around theworld fare
then relatives could bring an action under the Civil Aviation (Carriers' Liability) Act 1959. Australia
isaparty to the Warsaw Convention as amended by The Hague Protocol, so this regime would apply.
The Australian court decision would interpret the liability limit applied to the market price of gold
formula. Under this method the maximum amount payable would be approximately A$242,000, unless
the relatives could prove the carrier was reckless. In comparison, an Australian carrier would face a
limit of 260,000 SDRs (approx. A$629,200).

In summary, it can be seen that with the various amending Protocols and other instruments, there is
considerable diversity in the applicable law. It should be noted that this exampleisrelatively straight-
forward. A more common scenario would involvealargewide bodied jet carrying hundreds of passengers
travelling under tickets issued by a number of code share partners, with a multitude of places of
departure and destinations.

In comparison, if the new Montreal Convention were in force and governed carriage, the relatives of
the passengerswould face auniform system. They would not need to consider differing liability limits
as Parties would have the same two tier system of 100,000 SDRs without fault and unlimited fault
liability beyond that. They could sue both the tour operator, as charterer, and Air France, as the actual
carrier. They could choose to bring their action in the passenger’s home State, and if they wanted to
argue the carrier was negligent, they could bring that action in the forum where it was easiest to
present the evidence.




Theratification process

TheMontreal Conventionwassigned by 52 States
a theend of thelnternationa ConferenceonAir Law
inMay 1999. Thelarge number of signaturestothe
Conventionindicatesavery broad acceptance of the
final textand augerswell for it comingintoforceand,
evenmoreimportantly, for itssuccessasareplacement
of theWarsaw System. The Convention comesinto
forceonce 30 Stateshaveratified it.

The Department is seeking the views of interested
parties on whether Australia should ratify the
Convention. There has already been substantial
industry consultation duringAudtraia scongderation
of thedraft Convention, and prior to theintroduction
of thecurrent liability limitsand mandetory insurance
provisionsunder the Carriers’ Liability Act. The
treaty ratification process requires further
consultation with industry, relevant government
agencies, and Stateand Territory governments. The
Convention, together with a National Interest
Andyss will betabledin Parliament and consdered
by the Joint Standing Committee on Tregties, prior
to seeking Executive Council agreementtoAudrdia
ratifyingthe Convention.

Theprocesswill aso require either amending the
Civil Aviation (Carriers Liability) Act 1959,
which givesforceof law to theWarsaw System and
theair carriers' liability regimein Australia, or the
drafting of anew Act. To maintain aharmonious
regimeinAudrdia, thislegidationwould most likely
need to be supported by Australian State
governmentsenacting complementary legidationto
cover intrastate aviation activity.

Asnoted above, Australiahasincorporated inits
law higher carriers' liability limits than both the
Warsaw System and the Montreal Conventionfor
Augtraian carriersand it also mandates compul sory
non-voidableinsurancefor commercia air carriers.
The Department proposes that these provisions
continueto apply.

While not a part of the ratification process, the
Department proposesto maintain close contact with
the relevant authorities in New Zealand and
Singapore, and other countriesintheAsia-Pacific
Region, with aview to exploring the prospectsfor a
harmonised approach on the application of the
Montreal Conventiontointernationd air carriers.

Carriers liability for domesticcarriage

Asmentioned above, the Carriers’ Liability Act,
together with complementary StateActs, governs
Augtralianliability law for domestic carriage. (See
Attachment C for current carriers’ liability
arrangementsinAugraia.)

The adoption of the Montreal Convention by
Audrdia, without any other action, would meanthat
theliability limit for domestic carriage would be
A$500,000, whileatwo tier syssemwould operate
for Australian registered internationa carriersand
foreign carriersinAustraia sjurisdiction (withan
absolute liability up to 100,000 SDRs (approx.
A$242,000) for thefirst tier, and no limit for the
second tier if damages are proven in excess of
100,000 SDRs).

There are a number of features of the Montreal
Conventionthat Austrdiashould serioudy consider
incorporating intoitslegidation regulating domestic
carriage. If these provisions are not applied,
international passengerswill havebenefitswhichare
denied to domestic passengers. Amongst these
provisonsare:

» asecondtier liability for passenger death and
bodily/personal injury, providing for unlimited
liability wherethereisapresumption of fault of
theair carrier;

* regular reviewsof liability limitsto takeaccount
of inflation;

* advancepaymentsfor accident victimsand their
relativesto help meet their immediate economic
needs,

* provendamagesrather than exemplary damages
asthebasisfor compensation claims;

* darificationof responghilitiesbetween contracting
andactud carriers, for code-sharing arrangements
etc.; and

* modernisation of documentation relating to
passengers, baggage and cargo to provide for
€lectronic commerce.

These features of the Montreal Convention are
outlined and discussed further in Attachment D.

Question for comment

2. Should Australiaadopt relevant provisions
of the Montreal Convention for domestic
carriage?




Part Il

Other Aviation Insurance Issues

Introduction
HE Department has decided to take the
opportunity of releasing thisDiscussion Paper
to seek viewsonanumber of other aviationinsurance
matters, particularly whether:

1. themandatory requirement to hold non-voidable
insurance covering liability for passengersshould
be extended to include all aircraft carrying
passengers, whether fare-paying or not;

2. compulsory insurance should berequiredto cover
damage by aircraft to third partiesand property
ontheground; and

3. certain administrative issues associated with
insurance and aircraft ownership/registration
should deservefurther consderation—particularly
if theabovetwo ideasareimplemented.

Tosomeextent, theseissuesflow from consderation
of theadoption of theMontredl Convention, though
theconnectionisnat direct. However, acentra objective
of eechinitiativeistobetter protect consumer interests.

Compulsory non-voidable passenger
liability insurance

Compulsory non-voidablecarriers liability insurance
wasintroduced from January 1996, following the
1994 Monarch plane crash, to ensure that fare-
paying passengersand their relativesareadequately
compensated in the event of an aircraft accident.
Part IVA of the Civil Aviation (Carriers Liability)
Act 1959 (Carriers' Liability Act) requires that
compulsory and non-voidable carriers' liability
insuranceisheld by all operatorsof regular public
transport and charter operatorsthat carry passengers
for hireor revard—that is, fare-paying passengers.
Theinsurance requirement coversthe operator’s
ligbility againgt clamsfor passenger death or persond
injury from an aircraft accident.

Jurisdiction: TheCarriers Liability Act gppliesto
all Australian operators falling under the
Commonwedth'sjurisdiction. It gppliestointerstate
cariage, carriagewithinaTerritory and betweenthat
Territory and another place in Australia, and to
Austrdianinternationa carriage. Aircraft operators
involvedin purely intrastate activity arecovered by
complementary State carriers liability legidation,
providinganaionaly uniformcarriers lighility regime

Non-voidable: TheCarriers Liability Act requires
non-voidableinsurance to ensure that insurance
companies cannot annul the insurance contract if
the owner, operator or pilot failsto meet safety-
related requirements; which is likely to have
occurred in the case of most air accidents. These
arrangements are modelled on those applying to
the United States.

Value: Insurance must provide coverage for a
minimum of A$500,000 per domestic passenger, or
260,000 SDRsper international passenger. Foreign
international operators serving Australia must
demondratethat they have adequateinsurancecovey,
whichisdefined sothat it equatesto therequirement
placed onAudrdianinternationd carriers.

Regular review of limit: Thereis currently no
provisiontoreview thelimit of liability tomaintain
parity withinflation.

Question for comment

3. Should there be provision for reviewing the
minimum passenger insurance coverage at
regular intervals?

Advance payments: There is currently no
requirement for carriersto make advance payments
to accident victims to enable them to meet their
immediate economic needs, asisprovided for in
Article 28 of theMontreal Convention. Article28
providesfor acarrier to make advance payments
without delay following aircraft accidents, where
required by thecarrier’snational law. If itisdecided
to apply thisprovisiontoAustralian international
carriers, it would be appropriateto al so apply the
provisontoAustralian domestic carriers, especidly
inview of theincreasing awarenessof thevalueand
importance of mandated support to personsand their
familiesentitled to claim compensationfollowingan
arcraft accident.

Question for comment

4, Should advance payments be made to
persons and their families entitled to
claim compensation following a domestic
aircraft accident?




Non fare-paying passengers. Private operators
caryingnonfare-paying passengers paticulaly generd
aviationarcraft carryingfriendsand re atives, arenot
covered by thecurrent carriers’ ligbility legidation.
Passengersin cost sharing privateoperations asdefined
inthecivil aviationregulations, areasonot covered by
any compul ory insurancearrangements.

In practice, most owners and operators do have
appropriateinsurance, but thereisnolegd reguirementto
dosn. Inaddition, thereiscurrently nomechaniamtoenaure
that passengersinprivatearcraft aemadeavareof the
insurance cover of the pilot or owner of the aircraft.
Conssquently therehavebeenanumber of cassswherea
passenger involved in an accident has not received
appropristecompensationfalowinganararaftacadent,
even though the courtsfound the person should have
received compensation.

Question for comment

5. Should non-voidable insurance be required
for all passengers, whether fare paying or
non fare-paying?

Crew, includingairfreight and airwork crew:
Protection under the Carriers’ Liability Act doesnot
extend to crew, employeeswho arenonfare-paying
passengers and employeesinvolved in freight or
airwork operations. Employeesshould be covered
by workers' compensation arrangements, but the
guestion doesarise, given developmentsinthelaw
relaing to passenger ligbility, whether thisissufficient.

Question for comment

6. Should there be compulsory non-voidable
insurance for aircrew, including airfreight
crew and other personnel engaged in
airwork, such as agricultural activities?

Compulsory insurance for damage by

aircraft to third parties on the ground
The Damage by Aircraft Act 1999 was proclaimed
on 8 November 2000, the day Australia’s
denunciation of the 1952 Convention on Damage
caused by Foreign Aircraft to Third Partieson the
Qurface(theRome Convention) cameintoforce. The
Damageby Aircraft Act replacesthe Civil Aviation
(Damage by Aircraft) Act 1958 which gave the
Rome Conventionforceof lawinAustrdia Thenew
regimeprovidesfor strict and unlimited ligbility® for
compensating third partieson theground suffering
death, injury or damage from aircraft within the

Commonwedth'sjurisdiction. It gppliestoal arcraft
withinAustraia sterritory that cause damageonthe
ground. Complementary State |legislation covers
intrastate operations, except for Queendandwhichis
still working through the process of developing and
enactinglegidation. OnceQueandand hasitslegidation
inplace, therewill beauniformdrict andunlimitedliahility
regmewithinAudrdigsjurisdictioncoveringal ararat.

The Audrdian Government denounced the Rome
Convention becauseit was markedly out of dete. The
limitsonlichility arelow and quiteinedequate, andthereis
little progpect of them beingincreasedto areasonable
level under theConvention. Vary few of our mgjor aviation
partnersareadherentstothe Convention. It hasfaledto
provideinternationd uniformity inthetrestmentof daims
by third partiesontheground.

Incidents of aircraft causng damage to persons or
property ontheground arerare, but thereispotentid for
sgnificant damageand, therefore, lighility. Foringtance,
if aB747 crashedinaninner city area, compensaion
clamsfor thedesthandinjury of many peopleplusthe
destruction of buildings could be substantid. It is
understood that mog, if not al, commercid operators
haveadequateinsuranceandthat many other operators
asohavecover for thistypeof eventudity.

However, at present thereisnolegd requirement for
compulsory, non-voidableinsuranceto cover damege
caused by arcraft to third partiesand property onthe
ground. Consultation with industry during the
preparation of the Damage by Aircraft Act showed
support for the nationa introduction of mandatory
insurancefor third party onthegroundliabilities.

Question for comment

7. Should compulsory non-voidable
insurance for damage by aircraft to third
parties and property on the ground be
compulsory for all operators?

Administrative issues

Aircraft or owner/operator based insurance

At present in the aviation industry, insuranceis
authorised against the operator’sAir Operators
Certificate (AOC). Prior to the introduction of
compulsory carriers liability insurancein 1996, only
the general type of aircraft wasidentified on the
operator’'sAOC and therewas no requirement for
compulsory insurance. Sincecompulsory carriers
liability hasbeenintroduced, RPT aircraft havebeen
identified on AOCsby theaircraft’ sseria number

3 Strict liability does not depend on actual negligence or intent to cause harm but is based on the breach of an absolute duty to make
something safe, whereas limited liability isliability restricted by law or contract.
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and/or registration marks, but a charter aircraft
operator’sAOC still authorisesthe use of generic
aircraft typesand models, not individual aircraft.

Thisapproach has created significant uncertainties
over the risk exposure for the mgjor Australian
insurers, asthey havehad to provideinsurancefor an
operator rather than cover for aparticular aircraft.
Thereisnow frequent crosshiring of aircraft, regular
code-sharing and other schemeswheretheowner or
principal operator of thearcraft may not betheactua
operator of the aircraft. This creates significant
uncertaintiesin regard to the airworthiness of the
arcraft beinginsured, and may potentialy undermine
compensation for injured partiesinthe event of an
accident. Mgor Australianinsurershave requested
thecarriers liability insuranceschemebetransformed
into an aircraft based scheme.

The Civil Aviation Safety Authority’s (CASA’s)
current regulatory review includes areview of
standardsfor commercial air transport operations.
Thiswould remove the distinction between RPT
and charter aircraft. It may be appropriateto move
from operator-based to aircraft-based certification
and insurance at the same time as the new
classficationisintroduced.

Question for comment

8. Should insurance arrangements be linked
to the aircraft or to the owner/operator?

Annual aircraft registration

The Department isalso seeking views on whether
the adoption of compul sory third party insurancefor
all aircraft, covering full passenger liability and
ligbilitiesfor damagetothird partieson theground,
would be facilitated by anational aircraft-based
registration scheme, similar to theroad transport
industry. The concept could involve the use of
stickersor label swhichindicatethat registration and
insurancesarecurrent.

Thefollowing additional pointsareoffered:

» annual registration under this proposal could
require evidence of appropriateinsurance cover
and, perhaps, payment of aregistration fee (to
cover adminigtrativeexpenses, including thecosts
of CASA oversight/regulation) before the
registration is renewed. The fee could take
account of aircraft size, weight, specifications,
usage (passenger, cargo, or airwork), and
geographic operating locations (eg. controlled/

uncontrolled/remote aress);

it may be considered desirableto a so build into
theannud regidrationschemendatificationof finendd
encumbrances on aircraft — implementing the
scheme envisaged by Parliament in the recent
addition of s.27A tothe Air Navigation Act 1920;

* theregigtration schemecould beadministered by
CASA or, dternatively, contracted out;

* insurance companies would be required to
provide CASA or theschemeadministrator with
details of insurances held by aircraft owners/
operators, or thiscould be theresponsibility of
the owner;

* labelsaffixedtoaircraft could provideevidence
to passengers and CASA inspectors that
appropriateinsurancesare held;

+ alabd or noticecould befixedinsdean aircraft
to advise non fare-paying passengersthat the
owner/operator does not carry appropriate
insurance.

Theintroduction of aschemewith someor dl of the
features mentioned above would clearly require
substantial industry consultation and, most likely,
major legidativechanges.

A Sub-committee under CASA’s Standards
Consultative Committee has been established to
develop a Discussion Paper on a new aircraft
registration systemin consultation withtheaviation
industry. Theaimisto develop arobust and smple
system for allocating, amending, transferring and
cancelling aircraft registrations; to identify whois
responsible for making decisions about the
maintenance of an aircraft; and be consistent with
Audrdid sobligationsunder the Chicago Convention.
Congderationisadsobeing giventowhether aregister
of encumbered aircraft should be part of thescheme,
or the registration system be upgraded so aircraft
ownerscan useit asproof of ownership. The Sub-
committeeistoreport to CASA'sDirector of Aviation
Safety by 27 April 2001. A Discussion Paper should
be released for public comment soon theresfter.

Questions for comment

9. Should there be an annual aircraft
registration scheme, linked to compulsory
third party insurance ?

10. Should there be arequirement for aircraft
engaged in non-RPT/charter operations to
display anotice in the aircraft advising
passengers of theinsurance cover
provided?
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Part Il

Questions for Comment

The Department would welcome your comments and views on whether Australia should
ratify the 1999 Montreal Convention, your views on any or all of the issues raised in this
paper, and any other relevant comments or information you may care to submit. The
Discussion Paper and Montreal Convention may be downloaded from the Department’s
web site at: www.dotrs.gov.au/aviation.

10.

The Montreal Convention
Should Australia ratify the 1999 Montreal Convention?

Should Australia adopt relevant provisions of the Montreal Convention for domestic
carriage?

Other aviation insurance issues

Should there be provision for reviewing the minimum passenger insurance coverage
at regular intervals?

Should advance payments be made to persons and their families entitled to claim
compensation following a domestic aircraft accident?

Should non-voidable insurance be required to cover all passengers, whether paying
or non fare-paying?

Should there be compulsory non-voidable insurance for aircrew, including airfreight
crew and for other personnel engaged in airwork, such as agricultural activities?

Should compulsory non-voidable insurance for damage by aircraft to third parties
and property on the ground be compulsory for all operators?

Should insurance arrangements be linked to the aircraft or to the owner/operator?

Should there be an annual aircraft registration scheme, linked to compulsory third
party insurance?

Should there be a requirement for aircraft engaged in non-RPT/charter operations to
display a notice in the aircraft advising passengers of the insurance cover provided?

Submissions
Submissions should be sent by 20 April 2001 to:

Aviation Industry Policy

Aviation

Department of Transport and Regional Services
GPO Box 594

CANBERRA ACT 2601

Phone: 026274 7454
Fax: 02 6274 7463
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ATTACHMENT A

International Air Carriers’ Liability—
The Warsaw System

The Convention for the Unification of Certain
Rules Relating to International Carriageby Air,
done at Warsaw on 12 October 1929 (the
Warsaw Convention) agreed to limit the potential
liability of thefledgling air carrier industry in
accidentsinvolving personal injury or death to
passengersin exchangefor limiting the carriers
defences. The Warsaw System comprises the
Warsaw Convention together with thefollowing
legal instruments that amend and update the
Warsaw Convention:

* Protocol to Amend the Convention for the
Unification of Certain Rules relating to
International Carriage by Air signed at
Warsaw on 12 October 1929, done at The
Hague on 28 September 1955 (The Hague
Protocal).

» Convention, Supplementary to the Warsaw
Convention, for the Unification of Certain
RulesRelating to I nternational Carriageby Air
Performed by a Person Other than the
Contracting Carrier, done at Guadalajara on
18 September 1961 (the Guadalajara
Convention).

* Protocol to Amend the Convention for the
Unification of Certain Rules relating to
International Carriage by Air signed at
Warsaw on 12 October 1929 as Amended by
the Protocol Done at The Hague on
28 September 1955, done at Guatemala City on
8 March 1971 (Guatemala City Protocol).

» Additional Protocols, No.1, 2, 3, and Montreal
Protocol No. 4, done at Montreal on
25 September 1975 (the Montreal Protocols).

These Conventions and Protocols provide for
arangementsredingtoair carrier compensation and
ligbility limitsintheevent of deethor bodily injury toa
passenger, and damage or lossto baggage or cargo,
and documentation for passengers, baggage and
cargo. The main features of each of these legal
insrumentsareoutlined bel ow:

The Warsaw Convention (1929)
The Convention for the Unification of Certain
Rules Relating to International Carriage by Air,
done at Warsaw on 12 October 1929.

Enteredintoforce: 13 February 1933
Audrdiadgned: 12 October 1929

Totd rdifications. 149
Audrdiardified: 1August 1935

* Imposesdrict lidbility oncarriersfor desth or bodily
injury to passengers, destruction or damageto cargo
and baggage; and damage caused by delay inthe
carriageof passengers, cargo and baggage.

 Limitstheliability of carriersto:

— 125,000 francs Poincaré for the death or
bodily injury of a passengers (approx.
US$8,300)*,

— 250francsPoincaré per kilogramfor lossor
damageto registered baggage and of cargo,
and

— 5,000 francsPoincaré per passenger for loss
or damageto unregistered baggagewhichthe
passenger takescharge of himself.

» Under specid contract the carrier and passenger
may agreeon ahigher limit of liability, but not a
lower limit.

» Permitsaclaimant to recover amountsinexcessof
theligbility limitsif heor sheprovesthat thedamage
wascaused by thecarrier’ swilful misconduct.

» Permitsseveral contractual methodsby which
apassenger or air cargo consignor can contract
with a carrier for higher liability limits, but
prevents contractual lowering of thelimit or
ateringtherulesof liability.

» Permitsacarrier to absolveitsalf of liability if it
provesthat it hastaken all necessary measures
to avoid the damage or delay or if it proves
contributory negligence.

* Imposesrequirementson carriersand air cargo
consignors in relation to the provision of
documentation for passengers, baggageand cargo.

* Onefrancs Poincaré equals 65 Y2 milligrams of gold of millesimal fineness 900—as defined inArticle 22 of the Warsaw Convention.
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The Hague Protocol (1955)
Protocol to Amend the Convention for the
Unification of Certain Rulesrelating to I nternational
Carriage by Air sgned at Warsaw on 12 October
1929, doneat TheHagueon 28 September 1955.

1August 1963
1956

Enteredintoforce:
Audrdiasgned:

Totd reifications. 131

Audrdiardified: 23 June 1959

Themainamendmentswere:

¢ Incressedthelimitationof carriers lighility intheevert
of death or bodily injury to apassenger to 250,000
francsPoincaréper passenger (gpprox. US$16,600).

* Providedfor plantiffsto‘bresk’ thelimit of liability
Set out in the Warsaw Convention, if damageis
caused by thecarrier’s* wilful misconduct’.

Other amendmentswere:

»  Smplifyingthereguirementsfor passenger tickets
and baggage checks.

» Enablingacarrier to contract out of the strict
liability provisionsin relation to carriage of
cargo to the extent that damage caused to
goods or baggageis caused by ‘the inherent
defect, quality or vice' of the cargo carried.

» Extendingtheliability limitstocover theemployees
and agentsof thecarriers.

» Extendingthetimeinwhich clamsfor damageto
cargo and baggage must bemadefrom 7 daysto
14 daysand from 3 daysto 7 days, respectively.

» Extendingthetimeinwhichcamsfor dday must
be madefrom 14 daysto 21 days.

States which are not a Party to the Warsaw
Convention but which sign up to this Protocol are
considered to be a Party to the Warsaw
Convention asmodified by The Hague Protocol.
Together these are referred to as the Warsaw—
Hague Convention.

The Guadalajara Convention (1961)
Convention, Supplementary to the Warsaw
Convention, for the Unification of Certain Rules
Relating to International Carriage by Air
Performed by a Person Other thanthe Contracting
Carrier, donea Guaddgaraon 18 September 1961.

Enteredintoforce: 1 May 1964

Audrdiadgned: 19 June 1962
Totd retifications 82
Audrdiardified: 1May 1964

» Distinguishes between the actual and
contracting carrier, and providesthat both are
liable to the passenger, as if they were the
contracting carrier for the purposes of the
Warsaw Convention. The passenger isentitled
to claim against either or both the actual or
contracting carrier for bodily injury, loss or
damageto baggage and cargo or for delay. The
Convention aimsto cover such arrangements
as leasing, chartering, code-sharing and
interlining; commercial practiceswhich have
come into prominence since the Warsaw
Convention was developed in thelate 1920s.

Guatemala City Protocol (1971)
Protocol to Amend the Convention for the
Unification of Certain Rules relating to
International Carriage by Air signed at Warsaw
on 12 October 1929 as Amended by the Protocol
done at The Hague on 28 September 1955, done
at GuatemalaCity on 8 March 1971.

Enteredintoforce: unlikdy
Audrdiasgned: No
Totd ratificationdaccessons. 12
Audrdiaratified: No

* Imposed absoluteor ‘risk’ liability on carriers,
that is, carriers were unable to disavow
responsibility to compensate passengerswhere
they werewithout fault.

» Theliability limit wasincreased to 1,500,000
francs Poincaré (approx. US$100,000).

» Containedafaality for periodicreview of thelimits

* A carrier could reduce its liability if it could
establishthat apassenger’sinjuriesweretheresult
of the passenger’shedlth, aswell asestablishing
contributory negligence.

* Permitted apassenger toinstitute proceedingsin
the courts of the State of hisor her domicileor
permanent residence, provided the defendant
carrier hasaplaceof busnessinthat State (known
asthe*fifthjurisdiction’).

Even though the Protocol waslargely engineered

by the United States and contained many reforms

the US had been seeking for over adecade, this

Protocol isinoperative largely becausethe US

Senaterefused to ratify it.
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Additional Protocols Nos 1, 2 and 3,
done in Montreal on
25 September 1975

Protocol No.1  amended theWarsaw Convention
Protocol No.2  amended The HagueProtocol
Protocol No. 3 amendedtheGuatemaaCity Protocd

Nosl& 2

Enteredintoforce: 15 February 1996

Audrdiadgned:  No

Totd retifications  No.1 46
No.2 48

Audrdiardified: No

No. 3

Enteredintoforce. unlikey

Audrdiadgned: No

Totd retifications 24

Audrdiardified: No

* ICAOQO adopted these Protocols in 1975 to
replacethe francs Poincaréwith theIMF Specia
Drawing Rights(SDR) unit, inorder to diminate
the problems associated with the difficulty of
valuing the outdated francs Poincaré. (One SDR
isapprox.A$2.42.)

» By ratifying the Protocol, the State becomes a
Party to the instrument which the Protocol
amended if the State was not already a Party.

TheMontreal ProtocolsNos 1 and 2 did not came
intoforceuntil 15 February 1996, withthemgjority
of supporting States being European. Montreal
Protocol No. 3isunlikely tocomeintoforceasthe
USrefused toratify the Guatemala City Protocol.

Montreal Protocol No 4., done at
Montreal on 25 September 1975

Enteredintoforce 14 June 1998
Audrdiasgned: 24 April 1991
Totd ratificaions 49

Audrdiaratified: 14 June 1998

» This Protocol covers cargo compensation
arrangements. Liability is absolute and
unbreakable (17 SDRsper kilogram), unlessthe
consignor makesa' specia declaration’ notifying
the carrier of the particular value of the cargo.
The Protocol replicates the rules relating to
carriers’ liability set out in the Guatemala City
Protocol in respect of lossof or damageto cargo.

* Eliminated the outmoded cargo documentation
provision of the Warsaw Convention, thereby
facilitating the use of electronic records for
international air cargo commerce.

By ratifying the Protocol, the State becomesa
Party to the instrument which the Protocol
amended if the State was not already a Party.

Comment
Most States operate under the Warsaw Convention
amended by The Hague Protocol and Montreal
Protocol No. 4. However, the United States
considered thelimitsof The Hague Protocol were
too low and so has never ratified the Protocol .

Summary of Australian position

Austrdiahasratified the Warsaw Convention, The
Hague Protocol, the Guadal gjara Convention, and
Protocol No. 4.
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ATTACHMENT B

International Air Carriers’ Liability—
Non-Warsaw System Arrangements

In the absence of international agreement on the
manner of reforming and modernising the Warsaw
System for air carriers’ liability, major aviation
countries have achieved improvementsthrough a
number of unilateral, multilateral or regional

arrangements. These effortsat reform have been
primarily directed at redressing the inadequate
compensation availableto passengersfor death or
bodily injury, aproblem exacerbated by highinflation
during the 1970s and 80s. The International Air
TrangportationAssociation (IATA) hasplayed akey
roleintheseinitiatives.

Montreal Intercarrier Agreement, 1966
Inresponseto thefailure of the International Civil
Aviation Organization (ICAO) to gain agreement of
Statestoincreasetheliability limitsof carriers under
the Warsaw System in the 1960s, |ATA took
matters into its own hands and member carriers
developed an agreement to increase limits on
internationd flightsto, from or with an agreed Sopping
point inthe United States. The Agreement relating
to Liability Limitations of theWarsaw Convention
and the Hague Protocol (Montrea Intercarrier
Agreement) was approved by IATA on 13 May
1966. It was initiated by the US to protect the
interestsof Americantravellersintheshort term, as
the US considered The Hague Protocol was
Inadequate, and had not ratified it. The agreement
was possible becauseArticle 22(1) of the Warsaw
Convention permitsacarrier and passenger to agree
‘by specia contract’ toahigher limit of liability than
that set out inthe Convention. The main features of
theagreement are:

* Itisaprivate agreement between international
arlines, rather than aninternationa treety between
States, but operates within the Warsaw
framework.

* Itprovidesthat |ATA member carrierswill enter
into special contracts with passengers on
international flightsto, from or with an agreed
stopping placeinthe US, whichimposeastrict
ligbility onthecarriersupto US$75,000inclusive

of legal feesand costs, or US$58,000 net of legal
feesand codts. Intim,edll foreign carriersoperating
servicesto or fromthe US accepted theterms of
thisAgreement.

» Carriers agree to wave the ‘all necessary
measures defenceinArticle 20 of the Warsaw
Convention uptotheselimits.

Malta Agreement
The Governmentsof somewest European countries
decidedin 1974 to presstheir national airlinesto
adheretoaninformal agreement smilar tothe 1966
Montreal Intercarrier Agreement. The Malta
Agreement resulted in some European flag carriers
waiving theliability l[imits set out in the Warsaw
System and imposing alimit of US$58,000 net of
legal feesand costs, similar to the 1966 M ontresal
Agreement. However, carriersadheringtotheMalta
Agreement, unlike thosefollowing the Montreal
Agreement, did not waive the ‘all necessary
mesasures defenceinArticle 20 of the Convention.

Japanese carriers’ conditions of carriage

and advice on waiver of liability limits
In November 1992, the Japanese airlines broke
ranks with the rest of the world's airlines, and
abandoned liability limitswholesde. Themovewas
not entirely unexpected; inlight of Japan’scultureof
social responsibility and mutual obligation.
Adherence to the liability rules of the Warsaw
Convention placed Japaneseairlinesina‘ shameful’
position vis-a-vis their Japanese customers. The
1985 crash of aJgpanAir LinesB747 onadomestic
flight, inwhich 529 passengersdied, had resultedin
compensation payouts well in excess of those
prescribed by the Warsaw System. It seemed
illogical that passengerson adomestic flight would
have accessto appropriate compensation, whereas
passengerson the same planebut onaninternationd
flight would not. Aswith theMontreal Agreement
and the MaltaAgreement, Japanese airlinestook
advantageof the‘ specid contracts clauseinArticle
22(1) of theWarsaw Convention, and agreed that
their liability for passenger death or bodily injury
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would beunlimited. They dsowaivedtheArticle20
‘al reasonable measures’ defence for the first
100,000 SDRs of any claim. The reform was
gratifying for passengers of Japanese airlines.
However, asJapanisnot aparty tothe Guada gara
Convention, passengers on a Japanese airline’s
aircraft who have contracted with anon-Japanese
airline(e.g. becausethetwo airlinescode-shareon
the service) may not be abl e to take advantage of
Japaneseairlines unlimitedligbility.

European Union Council Regulation

No. 2027/97 on air carrier liability
Inlate 1995 the European Union (EU) followed the
Japaneseinitiative, proposingthat air carriersof its
member States should have unlimited liability;
absolute for the first 100,000 SDRs (subject to
contributory negligence), and subject to theArticle
20" all reasonable measures' defencefor so much
of aclaim that exceeds 100,000 SDRs. Carriers
arerequired to have adequateinsurance. In addition,
carriersof EU member Statesarerequired to make
advance paymentsto passengersor their relatives
within 15 days of them becoming aware of a
compensable injury. The Regulation applies to
intranational travel, aswell asinternational travel.
The proposal became concreteon 9 October 1997,
withthemaking of European Council Regulation No.
2027/97. TheCommissoniscurrently anending the
regulationtobringitinlinewiththeprovisonsof the
Montreal Convention, toensurethat thereisauniform
system of ligbility for international and national air
transport within the European Community. The
European Commission is also proposing the
Community approvethe Montreal Convention.

The IATA and ATA Intercarrier

Agreements (1995-1997)
At the same time as the European Union was
reviewing thecompensation limitsfor itscarriers,
| ATA waslooking at replacing the 1966 Montreal
Agreement with anew multi-carrier agreement to
enter into specia contractswith passengers. This
new agreement infact took theform of threeprivate
agreementsbetween | ATA and ATA member airlines

* Thel ATA Intercarrier Agreement on Passenger
Liability (11A) of 31 October 1995.

» Agreement on Measuresto Implement thel ATA
Intercarrier Agreement (MIA), 1996.

» The (American) Air Transport Association’s

Provisonsimplementingthe | ATA Intercarriage
Agreement to be Included in Conditions of
Carriageand Tariffs(1PA), 1997.

ThellA isan umbrellaagreement under which
thecarriersParty toit agreetotake actiontowaive
the liability limitations on recoverable
compensatory damagesin Article 22(1) of the
Warsaw Convention.

The MIA thenfurther detailswhat isexpected of air
cariersinimplementingthellA:

* The carrier shall not invoke the Warsaw
Convention'sArticle22(1) liability limitation for
any clamfor recoverable compensatory damages
under Article 17 of the Convention.

» Nocarrier will avail itself of any defence under
Article 20(1) of the Convention with respect to
any claimwhich does not exceed 100,000 SDRs
unless, at the option of the carrier, the
100,000 SDRs can be raised or lowered for
some routes if authorised by the relevant
governmentswith responsibilitiesfor theroutes
involved.

» The carrier reserves al defences except, as
expresdy contained withinthe MIA Agreement,
and dsoreservesitsright to proceed against third
partiesfor contribution and indemnity.

» Attheoptionof thecarrier, thecarrier may agree
that recoverable compensatory damages may be
determined by referenceto thelaw of domicile
or permanent residence of the passenger.

* Neither thewaiver of thelimitsnor thewaiver of
the defences shall be applicable in respect to
clamsmadeby public socid insuranceor smilar
bodies, however asserted.

Whilealargenumber of air carriershave signedthe
| ATA agreements, it is by no means universally
adopted. | ATA wasrepresented at the I nternational
Conferenceon Air Law in May 1999 and supports
theMontreal Convention.

TheAir Trangport Association of Americarenforces
the | ATA agreements by detailing how thell A and
the MIA areto beimplemented in relation to the
US, including advicetointernationa passengers. The
| PA appliesto US carriersworldwide, and specifies
the terms and conditions relating to liability for
passenger death or bodily injury which areto be
included in contractsfor carriage by air. The US
Department of Transportation approved thellA,
MIA and IPA on 8 January 1997 subject to the



following conditions:

1. The MIA option for less than 100,000 SDRs
would not apply inthe US.

2. Theoptiona ingpplicability for social agenciesof
thewaiversof thelimit and Article20(1) carrier
defence of proof of non-negligence would not
apply toUSagencies.

Comment
Today therulesrelating to liability for carriage
by air are fractured into dozens of regimes
around the world, differing principally in
relation to the measure of compensation a
passenger would be awarded for death or
bodily injury, and under what circumstances.
Passengersflying on air carriersparty to IATA's
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[1A agreement are subject to one set of rules,
passengers on Japanese airlines are subject to
another set of rules, passengersflying on EU
carriers are subject to ayet another different
set of rules, and passengersflyingonAustralian
carriers are subject to further modified rules.
Behind all of these industry-inspired or
unilateral government initiatives remain the
Warsaw Conventions and Protocols, as
applied and interpreted by domestic courts
throughout the world. Carriers (and their
passengers) are subject to vastly different
regimes depending upon which treaties their
government are parties to and which
intercarrier agreementsthey have signed.
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ATTACHMENT C

Current Air Carriers’ Liability
Arrangements in Australia

The Civil Aviation (Carriers Liability) Act 1959 (Carriers
Lighility Act) givesforcedf law totheWersaw SyseminAudrdia,
enacting asthelaw of Audtrdiathose componentsof theWarsaw
Systemwhich have been signed and ratified by Audtrdia; thet is
theWarsaw Convention, TheHague Converttion, theGuaddgara
Convention and Montred Protocol No. 4. TheWarsaw System
imposesdirict but limitedlighility oninternationd air carriersfor

the carriage of passengers, baggage and cargo by air.

However, Augrdia has unilateraly taken anumber of Sepsto
addressthe deficiencies of the Warsaw System. Since 1996, the
Carriers Liahility Act hasprovided aA$500,000lighility limit for
Audrdiandomedtic carriersand 260,000 Specid Drawing Rights
(SDRs) for Audrdids internationd carriers. Mandatory non-
voidable insuranceisrequired for dl domestic carriage and
most international carriage of passengersfor hireor reward.
Itisnot required for private aircarft operations. Thisisto
ensure that insurance companies are not able to avoid
paymentsfollowing an accident because safety regulationswere
not adhered to.

TheCariers Liahility Act wasadoptedin 1959to giveffect tothe
Warsaw Convertionasamended by TheHagueProtocd (Warsaw-
Hague Convention). TheAct comprisesthefollowing Parts, which
recognise ingruments of the Warsaw System and provide for
Audrdids higher lidhility limits and mandatory insurance for
commerda pessenger carriers

Part |1 enactsthe 1929 Warsaw Convention asamended by The
Hague Protocol 1955 (text at Schedule 2). It gppliesto carriage
between Australia and a foreign country that adheres to
the two agreements.

Partlll of theCarriers Liability Act givesforceof lavtothe1929
Warsaw Convention (text a Schedule 1 of theAct). This part
appliesto carriage between Australiaand aforeign country
that is only a Party to the Warsaw Convention.

Partll1A of theAct enactsthe 1961 GuaddgaraConventionasalaw
of Austrdia(Schedule 3). TheGuaddgaraConvertiondiginguishes
between the actud and contracting carrier (i.e it deds with code
share, charter and interlining arangements), and providesthet both
arelidbleto the passenger asif they werethe contracting carrier for
the purpases of the Wersaw Converttion. The passenger isentitled
to daim againg either or both the actud or contracting carrier for
bodily injury, lossor damegetobaggageand cargoor dday depending
on the dreumdances

Part111B providesfor enactingintolaw theGuatemd aCity Protocol
of 1971 andMontred Protocol No. 3(Scheduled). ThePartisnot
yet inforce, and isunlikely to be enacted aslaw of Audrdiaas
the two ingtruments have been superseded and are unlikely to
comeintoforce

Part 111C coversair carriage to which Montrea Protocol No. 4
applies thatistheWarsaw Convention asamended a TheHague

in 1955 and by Protocol No4 of Montred in 1975 (Schedule5).

Part1V of theAct ststherulesfor carriers liahility for thecarriage
of passengers, baggageand cargo both domestically and between
Australia and countries that are not party to the Warsaw
Convention, The Hague Protocol, the Montrea Protocol No. 4
or the Guadad giaraConvention. It coverscarriagebetween Sates
and Territories. It essentialy adoptsthe Warsaw rules, subject to
thefollowingimportant modifications

Limitsof ligbility areset at A$500,000 for domestic carriersand
260,000 SDRsfor internationd carriersfor passenger desth or
persond injury, A$1600 for registered baggage, and A$160 for
hand luggage.

Liability for domestic carriage isabsolute. The carrier hasno
‘dl necessary meesures defence Thelicbility limitsareunbreskeble
and thereisno capacity for aperson to receive compensationin
excess of the limits by establishing intentiona or reckless
conduct, wilful misconduct, gross negligence etc.

Whilegpplication of theMontreal Conventionislimitedto bodily
injury, under the Carriers Liability Act carrier liability and
mandatory insurance extendsto persond injury. Persond injury
canindudebodily injury, sckness disease, fright, shock or mentdl
anguish, and psychiatricinjury.

Part IVA: Mandatory insurancefor air operatorsagaing ligbilities
for desthor injury caused to passengerscarried under theCarriers
Liability Act commenced in early 1996. Part VA imposes
mandatory non-voidableinsurance requirementson air carriers
flyingto, from, orwithinAudtralia Nooperator isalowedtocarry
passengersfor hireor reward without gopropricteinsurancecover.
Inthe case of domegtic carriage, theminimuminsurancelevd is
$500,000 per passenger. International carriers, induding foreign
cariers serving Audrdia, are required to provide evidence that
they areinsuredtoaleve of 260,000 SDRsper passenger. Carriers
must havetheselevel sof insuranceirrespectiveof their ligbilities
under Warsaw or Warsaw-Hague, and include lighilities under
Guaddgaraand Montred PratocolsNos 3and 4.

It is a gandard condition in most insurance contracts thet an
insurer isnot liableto pay compensation to apolicy holder who
breaches the law. Mandatory non-voidable insurance prevents
insurersavoiding paying compensation in respect of passengers
who arekilled or injured because of abreach of alegd aviaion
safety requirement by an operator. Therequirementsaresimilar
to Part 205 of the US Federd Aviation Regulaions. CASA is
responsble for administering these arrangements.

Thearrangementsunder the Commonwedth Carriers' Liahility
Act do not gpply to intragtate operations by licensed Regular
Public Transport operators. However, the States have adopted
complementary legidationtoensureauniformregimeof carriers
lighility and mandatory non-voidableinsurancein Audrdia
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ATTACHMENT D

Convention for the Unification of Certain Rules for
International Carriage by Air,
done at Montreal on 28 May 1999 (Montreal Convention)*
—Analysis

Background
Whileeffortstorevisethe Warsaw Convention first
began in 1935, the origins of the Convention for
the Unification of Certain Rulesfor International
Carriageby Air (Montreal Convention) canbesaid
todatefromthe 31 sesson of thelnternationa Civil
Aviation Organization (ICAO) Assembly in 1995.
The Assembly mandated the Council of ICAO to
continueitseffortsto revise the Warsaw System.
AnICAO Secretariat Study Group was set up to
assist thelLegd Bureau, and thisgroup recommended
anew Conventionwithatwo-tier ligbility regime. In
March 1996, the Council requested the Lega Bureau
to prepare a draft instrument. ICAO’s Legal
Committee considered the resultant draft from
28 April - 9May 1997, and the Legal Committee’s
draft wasfurther refined in April 1998 by aSpecia
Group on the M odernisation and Consolidation of
the*Warsaw System’. The Specia Group’sreport
formed the basi sof thedraft Convention considered
by the International Conference on Air Law,
10-29 May 1999. The Conference was attended
by 121 ICAO Contracting States, one non-
Contracting Stateand 11 internationa organisations.
The Convention produced by the Conferencewas
signed by 52 States and the Final Act of the
Conference was signed by 107 States, including
Australia. To date (January 2000) seven States
(Belize, Macedonia, Japan, United Arab Emirates,
Slovakia, the Czech Republic and Mexico) have
deposited instrumentsof ratification with ICAQ.

The Montreal Convention—

an outline of its key provisions and reforms
Thenew Montreal Convention incorporates most
of theprovisonsof exigingingrumentsbut combines
them asasingle package. However, the Montreal
Convention goesfurther than consolidating existing
texts Thereareanumber of innovativemechanisms,
refinementsand reformsin thenew Convention. A
summary and comment on the main provisions of
theMontreal Conventionfollows:

Chapter I—General Provisions

Article 1—Scope of Application

TheMontreal Convention appliesto commercial
internationd carriage of persons, baggageand cargo
performed by aircraft for reward. Itincludesflights
between two States Party to the Convention or a
round trip from a State Party to the Convention,
with an agreed stopping point in another States,
regardless of whether the State is a Party to the
Convention. Thisincludessevera successvecariers
when regarded asasingle operation by the parties
involved. Itincludes contracting and actual carriers
ascovered in Chapter V (seebelow).

Article 2—Carriage Performed by State and
Carriage of Postal Items

The Convention applies to carriage performed by
governmentsand publicbodies, aswell asprivatebodies

Article2 providesthat the Convention shal not gpply
to postal items, except in so far asclarifying that
international air carriersshall only beliabletothe
relevant postal administrationinaccordancewiththe
rulesapplicableto therel ationship between carriers
and postal administrations.

Chapter ll—Documentation and Duties
of the Parties Relating to the Carriage of
Passengers, Baggage and Cargo

Electronic commerce—ticketing and air wayhills

This Chapter providesfor documentation for the
internationa movement of passengers, baggageand
cargo, opening theway for electronicticketsand air
wayhills. It coversthedescription of the content of
passenger ticketsand air waybills, processesto be
followed, responsibilities of the parties, and
enforcement provisions.

Thisisakey provision of theMontreal Convention,
asit providesfor thesmplificationand modernisation
of documentation relating to passengers, baggageand
cargo, enabling ticketless travel using electronic

1 Thetext of the Montreal Convention is available at: www.dotrs.gov.au/aviation
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documentation. Such documentationisaready being
widdy used by theaviationindustry for both passenger
ticketing and cargo movement, whileacknowledging
that thisdoes not meet therequirementsof Article4
of the 1929 Warsaw Convention. Significantly, it
eliminatesthe need for cargo consignorsto complete
detailed paper-based air waybillsso that smplified
electronic records can be used.

Aslong asthe passenger or consignee hasadequate
evidenceof the contract and provideditisinaform
that meets the requirements of border control
agencies, thereis no reason why documentation
should not be electronic. Thisisin keeping with
practices being adopted in other transport modes
and commerce generally. Australiahasbeen at the
forefront of internationd initiativesto smplify and
speed-up the process of movement acrossborders
by using € ectronic methods.

Chapter lll—Liability of the Carrier and

Extent of Compensation for Damage
This Chapter covers the liability framework for
passengers, baggageand cargo including for delay.

Article 17—Death and Injury of Passengers—
Damage to Baggage

Thecarrierisliablefor damage sustainedinthecase
of death or bodily injury of a passenger and for
damage sustai ned to checked baggage after twenty-
onedaysand to unchecked baggage.

Mental injury

Therewas considerabledebate prior and during the
May 1999 diplomatic conference on whether the
Montreal Convention shouldinclude compensation
for mental injury following an aircraft accident. In
the end mental injury wasexcluded and injury was
confinedto bodily injury.

In September 1998, the Full Federal Court
concluded that carriers subject to Part 1V of the
Carriers Liability Act have absoluteliability in
respect of mental injuries sustained by passengers;
that is, personal injury extendsto mental health as
well asbodily harm. Despite absoluteliability, a
passenger must still establish that he or she has
suffered amental injury on board theaircraft or in
the course of any of the operations of embarking
or disembarking.? This means that Australian
domestic passengers can claim mental injury, but
Ausdtraianinternational passengerscannot.

The Department would beinterested to have the
views of the industry regarding the treatment of
mental injury, but itiscurrently inclined to theview
that there are distinct advantagesto be gained from
introducing uniformity between Australian
internationa and domestic carriage. Thus, whatever
construction isadopted—whether it be‘ personal
injury’ asinPart 1V of the Carriers Liability Act or
‘bodily injury’ asintheMontreal Convention—it
should apply toal Australian carriage.

Article 18—Damage to Cargo

Thecarrier isliablefor damage sustained fromthe
destruction or lossof or damageto cargo, unlessit
isdefective. It preservesthe significant advances
achieved by Montreal Protocol No.4.

Article 19—Delay

Thecarrier isliablefor damage occasoned by delay
in the carriage by air of passengers, baggage or
cargo. But thecarrier isnot ligbleif it provesthat it
and itsemployees and agentstook all reasonable
measuresor it wasimposs bleto take such measures.
Thisisalong standing provision of the Warsaw
System, but there is no equivalent provision in
Australian legislation with regard to domestic
carriage.

Article 20—Exoneration
Thisartidedetalstheconditionsunder whichacarrier
canbeexonerated fromliability, if it provesthedamage
was caused by the negligence of the person claiming
compensation.

Article 21—Compensation in Case of Death or
Injury of Passengers

Two-tier liability system for passenger death or
bodily injury

Thisarticleiscentral totheMontreal Convention.
Theconcept of unlimited liability for degth or injury
to apassenger isthe major development fromthe
Warsaw system. For passengers, liability isbased
on atwo-tier approach. Thefirst tier providesfor
strict liability up to 100,000 SDRs (approx.
A$242,000) of proven damagesirrespective of the
carrier’s fault—only in the case of contributory
negligence of the passenger or person claiming
compensation can the carrier be partly or wholly
exonerated. Thereisnolimit of liability inthesecond
tier (i.e., for proven damages claimsin excess of
100,000 SDRs), wherethereis a presumption of

2 South Pacific Air Motive Pty Ltd & Anor v Magnus & Ors (1998) 157 ALR 443.
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fault of theair carrier. Thusthe carrier, rather than
the claimant, bears the burden of proof. This
represents an important compromise between the
moreadvanced aviation Statesthat favour nolimits
onliability and the bulk of the aviation Statesthat
wishto retain someprotection for their carriers.

Inpractice, many foreign carriersentering Austraia
havedready voluntarily accepted theliability limits
under thel ATA agreementsthat arehigher thanthose
applying under the Warsaw System.

Audrdianinternationa carriersarecurrently subject
toahigher ligbility limit (260,000 SDRsor around
A$500,000) than appliesunder theWarsaw System.
The first tier limit of 100,000 SDRs set by the
Montreal Convention could not be exceeded, with
respect to foreign carriers, by Australian law.
However, thereisno bar to Australiacontinuing to
apply higher limitsof liability toitsown carriersand
the Department proposesthat Australian carriersbe
subjecttoafirsttier limit of 260,000 SDRs.

Article 22—Liability Limits in Relation to Delay,
Baggage and Cargo

Article22 of theMontred Convention providesfor
liability of the air carrier for baggage (either
accompanied or unaccompanied) up to alimit of
1,000 SDRsfor each passenger, unless a special
declarationismadetothecarrier by the passenger.
If the carrier admits loss of checked baggage or
checked baggage has not arrived after 21 daysa
passenger may makeaclaim. Theliability limit for
cargois17 SDRsper kilogram. Wheredamageis
caused by delay theliability of acarrier for each
personis4,150 SDRs. But thisdoesnot apply if the
carrier can prove it and its employees took
reasonable careto avoid the damage. Court costs
may al so be awarded to the claimant.

Theseprovisonsrepresent subgtantial improvements
onthe current Warsaw System arrangements.

Article 23—Convention of Monetary Units

Special Drawing Right (SDR)

Artide23(1) of theMontreal Convention providesfor
compensation limitsto beexpressedin SDRsrather
than gold—theobsoletefrancsPoincaréof theWarsaw
Convention. TheMontred ProtocolsNos 1-3were
adsointendedto replacethefrancs Poincaré measure
with SDRs. Theuse of SDRswill remove potential
legd argumentsover themethod of convertingthefrancs
Poincaré to Austrdian currency, which are very

uncertain. Themgority of ICAO smember Siatesare
membersof thelnternationa Monetary Fund (IMF),
making the SDR widedly acceptableasthereference
currency. For those Statesnot member of thelMF, the
Montreal Convention providesthat referencecanbe
madetotheequivaent USS.

The Carriers' Liability Act already specifies
compensationin SDRs.

Article 23 (2) provides for States which are not
members of the IMF to use monetary units based
on sixty-five and ahalf milligrammes of gold of
millesimd fineness nine hundred (an equivalent to
thefrancsPoincar€). Theunit may beconvertedinto
national currency. Itisnot considered necessary to
adopt thismeasureintoAustraian legid ation.

Article 24—Review of Limits

Regular review of liability limits (escalator clause)

Article 24 providesfor aquasi-automatic review
mechanism, witharegular review of carriers ligbility
limitsevery fiveyearsto takeaccount of inflation.
Thisshould helpto ensurethat thelimitsspecifiedin
the Convention remain at realistic levels. It was
deemed necessary inorder to maintainthecredibility
of thenew Convention. A major problemwith the
Warsaw System has been thelow level of limits,
exacerbated over timeby inflation.

Article 25—Stipulation on Limits

Thisarticleprovidesfor carriersstipul ating that the
contract of carriage may be subject to higher limits
of liability than those provided for under the
Convention, or for nolimitsat dl. Thisarticleprovides
thelegd basisfor Australiaadopting higher limitsfor
thefirsttier for its carriers.

Article 26—Invalidity of Contractual Provisions

Carrierscannot fix alower limit of liability or other
messuretorelievethecarrier of itsliability.

Article 28—Advance Payments

Provisonismadeunder Article28for Statesto make
lawstorequirethar carriersto mekeadvance payments
without delay following aircraft accidents, toassist
vicimsor their rlaivesmeat their immediateeconomic
needs Thesepaymentsarenct to condituterecognition
of liability, and may be offset against any amountsof
compensation subsequently paid asdamagesby the
carrier. NotetheArticledoesnot permitAudtrdiato
subject foreign carrierstothisrequirement.
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Theprovisonfor advancepaymentsiscondstent with
law and practicein Europe and the United States.
TheDepartment proposesthat Audraianinternationa
carriersberequired to make advance payments, in
the event of the death of apassenger, to thefamily of
thevictim. Anamount of A$50,000 issuggested.

Article 29—Basis of Claims

Proven damages rather than punitive damages
compensation

Article 29 expressly provides that punitive,
exemplary or other non-compensatory damagesmay
not be recovered in any claim arising from
internationa carriageby air.

Article 30—Servants, Agents—Aggregation of
Claims

If employeesor agentsact within the scopeof their
employment, they areentitled to avail themsalvesof
the conditionsand limits of liability thecarrier is
entitled to under the Convention.

Article 33—Jurisdiction

Fifth Jurisdiction

A ggnificant addition tothe ConventionisArticle 33
which providesfor afifthjurisdiction, based onthe
passenger’ sprincipal and permanent residence, in
whichaplaintiff canbringforwardlegd action. Under
theWarsaw Systemtherearefour jurisdictions:

* acourtinthe Statewherethecarrier isordinarily
resdent;

e acourt in the State where the carrier has its
principal placeof business,

e acourt in the State where the carrier has an
establishment by which theticket was purchased
or contract was made; and

* acourtintheState of thepassenger’ sdestination.

TheConventionaddsafifthjurisdictionwhereby legd
actionmay befiledinthepassenger’sdomicile State.
To apply, thefollowing criteriamust be met:

* the State must be the principal or permanent
residence of the passenger; and

* the State must be one to or which the carrier
operates, either onhisown aircraft or on another
aircraft onthebasisof acommercia agreement
(code sharearrangementsetc.); and

» theSatemust dsobeoneinwhichthecarrier, or
another carrier with which it has acommercid
agreement, has leased or owned premises from
whichit conductsitsbusiness.

Under thisarticle, most Austraian citizenswill have
accessto Australian courtsto pursue claimsunder
the Convention.

However, Australian carriers may potentially be
exposed to litigation in courts such asthose of the
United States. But, Audtrdia sinternational carriers
aready fly to the US and have insurance to cover
clamsinUScourts. They, together with most mgjor
arlines, have also signed the IATA Intercarrier
Agreement on passenger liability, which essentialy
providesfor unlimited liability. Inaddition, Article29
of the Montreal Convention introduces a further
protectionfor carriersby limiting cdlamsfor damages
to proven (i.e. no punitive, exemplary or any other
non-compensatory) damagesonly.

Chapter IV—Combined Carriage

Article 38—Combined Carriage

Wherethe carriagewas partly by air and partly by
another transport mode, this Convention all apply
only tothecarriageby air portion.

Chapter V—Carriage by Air Performed
by a Person other than the Contracting
Carrier

Contracting vs. actual carrier responsibilities (code
sharing arrangements)

Chapter V of theMontrea Convention clarifiesthe
relationships between and the responsibilities of a
contracting carrier andtheactud carrier, indudingther
ligbilities. Thisissmilar totheprovisonsof the 1961
Guada gjara Convention and ensures that there is
adequateprotectionfor passengerstraveling under code
sharingand other smilar arangementsinvolvingmore
than onecarrier duringasingleoperation.

Chapter VI—Other Provisions

Article 49—Mandatory Application

TheArticle providesthat any contractua clausesor
specia agreementsentered into between the parties
to the contract beforetherelevant damage occurred
which infringe upon the terms of the Convention,
whether by deciding the law to be applied, or by
dteringtherulesonjurisdiction, arenull and void.

Article 50—Compulsory Insurance

Article50 the Convention obliges Statesto ensure
their air carriersmaintain adequateinsuranceto cover
their liability under the Convention. A carrier may
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be required by the Stateinto which it operatesto
furnish evidencethat it maintainsadequate coverage
foritsliability. Thismeasureisto ensureacarrier
hasthefinancia resourcesto meet any clamsinthe
caseof aircraft accidentsand to ensurethat claimants
are sufficiently protected against acarrier being
bankrupt or thelike. Thisprovisionwas supported
by thevast mgority of States considering the new
Convention. To be operative, States must pass
appropriatelegidation.

Under thecurrent carriers liability legidation, Audrdia
aready requiresal commercid arlinestohavenon-
voidableliability insurancefor each passenger (tothe
amount of A$500,000 for domestic carriers and
260,000 SDRsfor Audrdianandforeigninternationa
carriers) anditisproposed that thispractice continue.

Impact on insurance premiums

The Department is seeking advice on what effects
the proposed changes will have on insurance
premiumspaid by air carriers. It isunderstood that
for carrierswith good safety recordswhich aready
fly tothe USincreasesarelikely to be marginal;
Insurershaving aready factored in the poss bility of
UScourtsdeciding that thecarrier or itsagentshave
engaged inwilful misconduct and thereforeawarding
substantial damages. The Department understands
that adoption of theMontreal Convention provisons
will not sgnificantly increaseinsurance premiumsfor
Australian international carriers or foreign
internationd carriers.

Social security claims

Audrdian Socid Security policy isthat socid security
payments made to victims of accidents are
recoverablefromtheinsurerswhenthecompensation
is finalised. There is nothing in the Montreal
Conventionthat will prevent Centrelink or any other
social security agency obtaining a refund from
insurersfor social security entitlementsreceived by
thevictim dueto thetime gap between the accident
and the date compensationisreceived.

Chapter VI—Other Provisions

Article 53—Signature Ratification and Entry into
Force

TheConventionrequires30 Sgnaturesfor ratification
andwill comeintoforceonthesxtieth day following
the date of deposit of the thirtieth instrument of
ratification, acceptance, approval or accession.
ICAQOisthedepository of the Convention.

Article 54—Denunciation

A State may denounce the Convention by written
notification to the Depositary. Denunciation takes
effect 180 daysfollowing rece pt of thenotification

by the Depositary.

Article 55—Relationship with other Warsaw
Convention Instruments

TheMontreal Convention takes precedence over
the Warsaw System Conventionsand Protocols.
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ATTACHMENT E
Glossary

Air cargo receipt; alist of goodssent by common air carrier.
Air Operator’s Certificate.
(American) Air Transport Association.

Refersto the Civil Aviation (Carriers Liability) Act 1959 and/or a
new replacement Act.

Civil Aviation Safety Authority.

Agreement between two or moreairlinesto usethe sameairlines
identification codewhenflightsare displayed on acomputer screen.

Augtralianlega termfor punitive damages. Damagesover and above
compulsory damages, sometimesawarded to aplaintiff asamark of
disapproval of the defendant’sconduct.

Basisfor gold standard: equal s64%2milligramsof gold of millesmal
fineness900.

Convention, Supplementary to the Warsaw Convention, for the
Unification of Certain Rules Relating to International Carriage
by Air Performed by a Person Other than the Contracting
Carriers, doneat Guadal gjaraon 18 September 1961.

Protocol to Amend the Convention for the Unification of Certain
Rulesrelating to International Carriage by Air signed at \Warsaw
on 12 October 1929 as Amended by the Protocol Done at The
Hague on 28 September 1955, done at Guatemala City on

8 March 1971.

International Air Transport Associ ation—worldwidetrade association
of internationd airlines.

International Civil Aviation Organization.

International Monetary Fund.

A person’spresent and prospectivelega responsibility, obligation or
duty.

Liability restricted by law or contract.

A form of generd insurance providing theinsured with protection
against the consequences of being held legally liablefor damageor
injury to another person.

Compulsory, obligatory, permitting no option, aruleor law which
imposesan obligation requiring absolute compliance.

Shock, menta anguish and psychiatricinjury.

Convention for the Unification of Certain Rules for International
Carriageby Air, done at Montreal on 28 May 1999.
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25

Psychiatricillnessasaresult of theimmediate emotional shock caused
by the defendant’sact.

Mandatory.

Any diseaseor injury sustained by anindividual to hisor her person,
including broken limbs, for which another islegally liable. It may
destroy or impair, whether permanently or temporarily, aperson’s
existing physical or mental condition or produce pain and suffering.

Any action for damages can only be taken subject to the conditions
andliability limitsset outinthe Montreal Convention.

Exemplary damages, damages over and above compul sory damages,
sometimes awarded to aplaintiff asamark of disapproval of the
defendant’s conduct. These are excluded by the Montreal
Convention, put beyond doubt by Article29. A USterm.

Regular Public Transport.

Specid Drawing Rights—an artificia ‘basket’ of currency devel oped
by the International M onetary Fund for international accounting
purposesto replace gold asaworld monetary standard.

Doesnot depend on actual negligenceor intent to causeharmbutis
based on the breach of an absol ute duty to make something safe.

Protocol to Amend the Convention for the Unification of Certain
Rulesrelating to International Carriage by Air signed at \Warsaw
on 12 October 1929, done at The Hague on 28 September 1955.

Convention for the Unification of Certain Rules Relating to
International Carriage by Air, done at Warsaw on
12 October 1929.

The 1929 Warsaw Convention and subsequent amending
Conventionsand Protocols.



