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DISCUSSION PAPER
Proposals for Amendment of Legislation Dealing with the 
Administration of International Aviation and Air Carriers’ Liability by the Australian Government

A.
Purpose of the Discussion Paper
In light of the decision by the Australian Government to accede to the Convention for the Unification of Certain Rules for International Carriage by Air, Montreal 28 May 1999, (the Montreal Convention), the Department of Transport and Regional Services (DOTARS) has decided to take this opportunity to review the Civil Aviation (Carriers’ Liability) Act 1959 (the Carriers’ Liability Act) and its Regulations in relation to the issue of carriers’ liability insurance.  

The Civil Aviation Safety Authority (CASA) has also proposed some changes to the legislative and administrative arrangements governing the holding of carriers’ liability insurance in regard to Air Operator’s Certificates under the Civil Aviation Act 1988 (the Civil Aviation Act). 

In addition, there are a number of administrative issues that require attention in the Air Navigation Act 1920 (the Air Navigation Act) and the Air Navigation Regulations 1947 (the Air Navigation Regulations) involving the administration of International Airline Licences and the designation of airports as international in certain, limited, circumstances.  

DOTARS seeks comments on these and any other issues relating to this package of legislation that stakeholders believe require attention.

B.
Background: the Montreal Convention and legislative amendments to give effect to it
The questions whether Australia should become a Party to the Montreal Convention, and whether features of the Montreal Convention should be applied to Australia’s domestic carriers were the subject of a Discussion Paper issued in January 2001 and other consultations with interested groups.  The following information on the Montreal Convention is provided as background to the current proposals.  
(i) The international system for carriers’ liability 
The Warsaw Convention deals principally with the rules of liability governing international carriage of persons, baggage and cargo by aircraft.  The Warsaw Convention, signed in 1929, rapidly became out of date and was amended on a piecemeal basis over succeeding years by a number of protocols and conventions.  Today, the Warsaw Convention and its amendments - The Hague Protocol of 1955, the Guadalajara Convention of 1961, the Guatemala City Protocol of 1971 and the Additional Protocols Nos. 1, 2, 3 and 4 done at Montreal in 1975 - are referred to as the Warsaw System.

The version of the Warsaw System that applies to international air carriage is that to which both the country of departure and the country of destination are Parties.  For example, Australia is a party to the Warsaw Convention, The Hague Protocol, the Guadalajara Convention and Additional Protocol No.4.  Indonesia is a party to the Warsaw Convention and the Guadalajara Convention.  Therefore carriage between Australia and Indonesia is subject to the Warsaw Convention as amended by the Guadalajara Convention.

The Carriers’ Liability Act provides for compliance by a carrier with the relevant version of the Warsaw System in each case.  The Carriers’ Liability Act gives the force of law in Australia to each version of the Warsaw Convention to which Australia is a Party.  

(ii) The Montreal Convention

Adopted in 1999, the Montreal Convention is intended eventually to replace all previous Warsaw System instruments, rather than merely amending or supplementing them.  
The Montreal Convention has a two tier system of liability for the death of, or bodily injury to, an aircraft passenger:

· The first tier – up to SDR100,000
 – is on the basis of strict, or no fault, liability, and can be reduced or excluded only in the case of contributory negligence of the passenger or person claiming the compensation.
· The second tier (claims in excess of SDR100, 000
) is unlimited in amount and liability is fault-based; however, the plaintiff is not required to prove fault.  The carrier is liable unless it proves that either the damage was not due to negligence or any other wrongful act or omission, or the damage was solely due to the negligence or the wrongful act or omission of a third party.

The Montreal Convention also includes updated liability limits for baggage, cargo and delay.
  Further detail relating to the provisions of the Montreal Convention is set out in the documentation submitted to the Joint Standing Committee on Treaties (JSCOT) which can be consulted at: 

http://www.aph.gov.au/house/committee/jsct/7dec2004/treaties/ica-impactstatement.pdf 
http://www.aph.gov.au/house/committee/jsct/7dec2004/treaties/ica-nia.pdf

(iii) Amendment of Australian legislation to give effect to the Montreal Convention
Australian legislation must be amended to give effect to the international legal obligations that Australia will assume when it becomes a Party to the Montreal Convention.  Principally, the Carriers’ Liability Act will be amended to give the force of law to the Montreal Convention in Australia, in relation to air carriage to which the Convention applies. 
The Carriers’ Liability Act currently provides a single capped limit of AUD552,000 for domestic carriers and SDR 260,000 for international carriers covering death or personal injury, AUD1,600 for checked in baggage and AUD160 for hand luggage.

Under the proposed amendments, for carriage to which the Montreal Convention applies, in case of death or injury, both Australian and foreign carriers will be subject to a first tier strict liability limit of SDR100,000, and a second tier of unlimited fault based liability, with the airline bearing the burden of proving absence of fault.  The Montreal Convention’s liability limits relating to delay, baggage and cargo will also apply.  The proposed amendments to the Carriers’ Liability Act will provide for any inflation-linked updating of the Convention limits to apply under Australian law.

DOTARS proposes that for Montreal Convention carriage, the amount of compulsory insurance against liability for death or injury remain at a regulated minimum of SDR260,000 per passenger.

Minor consequential amendments to the Air Accidents (Commonwealth Government Liability) Act 1963 are also required.  This Act applies to persons travelling on Commonwealth operated aircraft or travelling for Commonwealth business on commercial airlines.  It provides for the Commonwealth to ‘top up’ damages to the domestic travel level in cases where lower Warsaw System limits apply.  Minor amendments will be necessary to deal with the relationship between the Commonwealth’s liability under this Act and its liability under the  Carriers’ Liability Act, where the Montreal Convention applies.  

(iv) No amendment of Part IV of the Carriers’ Liability Act to apply Montreal Convention rules to domestic flights
The Warsaw System does not impose obligations on Australia in relation to domestic carriage or to international carriage that is not covered by the Warsaw System (eg flights to or from non-Warsaw System Parties).  Nonetheless, Part IV of the Carriers’ Liability Act applies rules based on the Warsaw System to domestic inter-state carriage, and to international carriage that is not covered by the Warsaw System.  Part IV is applied by State laws to intra-State carriage.  

It is not proposed to amend Part IV so as to apply to domestic and international non-Warsaw System carriage the same rules as in the Montreal Convention.  
Also, DOTARS does not propose to make regulations under section 41 of the Carriers’ Liability Act to extend Part IV to cargo.  From the enactment of the Carriers’ Liability Act, Part IV has applied to domestic carriage and international non-Warsaw System carriage of passengers and baggage, but not to cargo.  However, section 41 was included so that, if it were decided in the future to apply the Warsaw System rules (with any exceptions, adaptations and modifications) to domestic, and international non-Warsaw System, carriage of cargo, this could be done by making regulations.  No such regulations have ever been made.  It is not proposed that any be made now.  
Section 41 was updated by an amendment in 1991 to refer to the latest version of the Warsaw System at the time - the Montreal No.4 Convention (ie the Warsaw Convention as amended by the Hague Protocol and Additional Protocol No.4).  It is not proposed to amend section 41 by substituting a reference to the Montreal Convention for the reference to Montreal No.4 Convention.  This is in line with the intention not to amend Part IV to apply the Montreal Convention rules to domestic and international non-Warsaw system carriage of passengers and baggage.  
C.
Passenger Liability Insurance
DOTARS proposes amendment of the Carriers’ Liability Act, the Civil Aviation (Carriers’ Liability) Regulations 1991 and the Civil Aviation Act to ensure that carriers are required to maintain insurance coverage at all times for passenger-carrying services.

1.
Background
In response to the Monarch Airlines crash in June 1993, the Carriers’ Liability Act was amended by the addition of Part IVA to give effect to a national scheme requiring air carriers to carry mandatory, non-voidable passenger liability insurance.  

Part IVA of the Carriers’ Liability Act applies to carriers engaged in Warsaw System or non-Warsaw System carriage, or engaged in domestic inter-State carriage.  Part IVA is also applied by State legislation to domestic intra-State travel.  
In Part IVA, section 41E makes it an offence for a carrier (other than the Crown) to carry passengers by air unless the carrier has an ‘acceptable contract of insurance’ that is in force.
  A carrier has an ‘acceptable contract of insurance’ only if the carrier has a current certificate from CASA, stating that CASA is satisfied that the carrier has a contract of insurance that meets the prescribed requirements.
  
If the carrier is the Crown or a Crown agent (eg the Commonwealth or a State government or authority), it does not have to hold insurance, but must produce to CASA evidence of satisfactory financial arrangements.
  This allows the Government to self-insure.  

Related provisions are included in the Civil Aviation Act.  Under that Act, it is illegal to conduct prescribed commercial activities without an Air Operator’s Certificate (AOC).  In 1997, the Civil Aviation Act was amended with the intention of giving CASA the authority to prevent the carriage of passengers by operators who do not hold the mandatory passenger liability insurance required by Part IVA of the Carriers’ Liability Act.
  The amendments inserted section 28BI, which provides that the holder of an AOC must at all times comply with section 41E of the Carriers’ Liability Act including as it applies under State law to intra-State carriage.  
2.
Problem

The relevant provisions in both the Carriers’ Liability Act and the Civil Aviation Act, as presently enacted, do not give CASA the ability to ensure that insurance cover is maintained at all times.

While section 28BI of the Civil Aviation Act requires AOC holders to comply with the insurance requirements of the Carriers’ Liability Act, those requirements are breached only at the point at which a carrier actually carries, or proposes to carry, passengers without being insured.   There is no provision requiring insurance to be in place either before the AOC is issued, or as a requirement for the continued holding of an AOC.
CASA advises applicants for AOCs authorising passenger-carrying operations of their insurance-related obligations under the Carriers’ Liability Act and Civil Aviation Act.  However, CASA currently does not, and cannot, refuse to issue an AOC to an otherwise qualified applicant, solely on the ground that the applicant does not have an acceptable contract of insurance in place.  

Neither is there any prohibition on the holder of an AOC allowing the insurance cover to lapse during the term of the AOC, if no passengers are carried during the relevant time.  

Unless and until an operator conducts an operation involving the commercial carriage of passengers under its AOC:

· it will not have failed to comply with the requirements of section 41E of the Carriers’ Liability Act; and
· it will not be in breach of the condition imposed in relation to its AOC by section 28BI of the Civil Aviation Act.
CASA has power under subsection 41C(1) of the Carriers’ Liability Act to require a carrier to produce evidence that it has insurance, but there is no penalty if a carrier fails to produce the evidence. 
Potentially ‘non-compliant’ operators might advise CASA that it is not their present intention to conduct passenger-carrying operations under their AOCs, but that they choose not to surrender the authorisation to conduct those operations because they do not want to bear the cost and inconvenience of formally reapplying to reacquire that authorisation if and when they should decide to resume passenger-carrying operations.  As a practical matter, experience has shown that operators only rarely take the initiative of notifying CASA of their intention to refrain from conducting passenger-carrying operations requiring liability insurance coverage, and often fail to reply to CASA’s requests for information about their intentions.  Under the current requirements, however, operators are not obliged to provide CASA with that kind of information, and they commit no offence by failing to do so.
There is no contravention of the legal requirements unless and until a passenger-carrying operation is conducted (or incontrovertibly ‘proposed’, for example, where passenger services are advertised or the carriage of passengers is offered).

Where there is sufficient evidence to show that a passenger-carrying AOC holder has carried passengers without the required insurance cover, CASA may suspend or cancel the operator’s AOC for breaching the condition specified in section 28BI of the Civil Aviation Act.  However, the carrier’s flight would have been authorised by the AOC at the time that it took place.  A criminal penalty could also be imposed under the Carriers’ Liability Act, but this would not in itself affect the carrier’s right to continue flying.

While CASA has power under section 41J of the Carriers’ Liability Act to obtain an injunction to prevent passengers being carried in breach of section 41E, this is a slow and laborious process, and relies on CASA having evidence in advance that the carrier is proposing to carry passengers without insurance.

These provisions do not allow CASA to be proactive in ensuring that the required insurance is in place at all times, and therefore that it is in place before any flight commences.  It is possible for a passenger flight to occur, authorised by an AOC, without the carrier having passenger liability insurance covering that flight.  
Another consequence of the current system is the routine failure of operators to timely provide CASA with a declaration in relation to the renewal of a contract of insurance or its re-issue to cover the addition of, or a change to, the aircraft being operated.  This is commonplace at that period in the year when many policies normally come to an end and new policies are issued.  The result is that a spate of declarations are received at the ‘11th hour’ (having regard to the expiration of a prior policy).  Since, under the current provisions, a carrier has an ‘acceptable contract of insurance’ only if the insurance contract has been certified by CASA, this results in CASA being required to examine and certify the contract at very short notice, if flights are not to be delayed or cancelled.  CASA may be given only days, or sometimes hours, to do so.  
3.
Objectives
The objectives of the proposed amendments are:

· to protect passengers and their families by ensuring that carriers have appropriate liability insurance in place at all times for passenger-carrying services, and to better enable CASA to take appropriate action against those operators who do not;
· to minimise and, where practicable, to eliminate existing administrative burdens on operators, insurers and CASA alike, enhancing the efficiency of the processes and reducing costs.
4.
Suggested Solution
It is proposed to amend the legislation to improve the current system relating to liability insurance for passenger-carrying operations.

The following amendments are proposed:

(a)  Generally applicable insurance requirements
· Replace the requirement under the Carriers’ Liability Act for the carrier to have a certificate of compliance from CASA with the requirement that carrier have an appropriate contract of insurance in force which meets prescribed requirements.  That requirement will not only apply to the actual carriage of passengers, but will also be an essential element on which an authorisation to carry passengers under an AOC will depend.
· Provide that an AOC will authorise passenger-carrying operations only while an appropriate contract of insurance is in force.  This will operate automatically under the legislation, without the need for CASA to take action.  For example, if the holder of an AOC allows his liability insurance to lapse, the AOC will no longer authorise passenger-carrying operations.  (This will not affect the authorisation of other types of operations covered by the AOC, such as air freight operations.)  Once the AOC holder renews the appropriate passenger liability insurance, the authorisation to carry passengers will automatically revive.  

Under this approach, if a carrier carries passengers without having appropriate insurance in place, in addition to being subject to a penalty under section 41E of the Carriers’ Liability Act, the carrier will be guilty of an offence under the Civil Aviation Act for conducting operations without an applicable AOC.  CASA would also be able to suspend or cancel the AOC under the Civil Aviation Act because of the breach.

· Empower CASA to identify acceptable forms of insurance coverage and formally designate those forms as ‘endorsed’ by CASA as meeting the prescribed requirements.  On this basis carriers will know that if they take out, for example, a particular type of policy issued by a particular company they are properly insured.  This will eliminate the need for CASA to examine each individual insurance contract.  
While an operator would be free to secure an alternative form of insurance coverage so long as it meets the prescribed requirements, the availability of ‘endorsed’ forms would effectively and efficiently meet the needs of the vast majority of operators and their insurers.

· Introduce requirements for operators to notify CASA by declaration that they have appropriate liability insurance in place and so is authorised to carry out passenger carrying operations.  

Operators would be required to provide CASA with evidence that a current and acceptable contract of insurance is in force, within a short specified time period of entering/renewing that contract.
  

Operators would also be required to notify CASA within a very short, specified time period, of any change in their coverage status, including the operation of an aircraft in relation to which their insurance provider does not provide liability coverage.
CASA will not be required to provide written confirmation that such notice has been received.

A relatively minor penalty will be provided for, to apply where an operator fails to provide timely notice to CASA that an appropriate contract of insurance is in place, or has been affected in some other relevant way. 
· Empower CASA to audit operators to ensure that they have appropriate insurance in place.
For this purpose, it is proposed to give CASA power to require the holder of an AOC that covers passenger operations to provide information on its insurance cover.  Operators will be under a legal obligation to provide the requested information within the period specified.  A penalty will apply if an operator fails to comply. 
It is also proposed to require insurers to provide specified information in response to a request from CASA.  A penalty will apply if an insurer does not comply with a request.

· Provide that insurers are to advise CASA of any relevant changes in carriers’ insurance coverage, including cancellation or (if the insurer is aware) any change in operations that has the effect that operations are no longer covered.  The information will be notified electronically.  
The Carriers’ Liability Regulations already oblige insurers to notify the Minister if a carrier’s insurance lapses or expires, or is cancelled or altered by the carrier so that it no longer meets prescribed requirements, or if the carrier does something that causes the contract to terminate (regulation 10).  The proposed new provisions would continue this requirement, but would also cover other situations affecting insurance coverage, of which the insurer is aware, such as a change in the carrier’s operations.  
It is not proposed to impose a monetary penalty on an insurer for failing to notify.  However, it is proposed to continue the current system where failure to notify the Minister of specified occurrences in a timely fashion may result in the insurer’s obligation to maintain otherwise discontinued insurance coverage for a specified period.  Currently, if the insurer fails to notify as required, the insurer must continue to provide insurance coverage for up to a maximum period of 3 months.  This obligation ceases within the 3 months if the carrier takes out another insurance policy, or the insurer gives the required notice to the Minister.  
Consideration is being given to whether the term of obligatory coverage by an insurer (in the absence of their timely notification of cancellation etc) should be extended.  For example, the maximum period of obligatory coverage, in these circumstances, could be extended to 3 months, or to the end of the natural term of the relevant contract of insurance, had it not lapsed or expired, or been cancelled or altered, whichever is longer.

· On receiving notification from an insurer that a carrier no longer has adequate insurance CASA will be required to notify the carrier concerned.  This will give the carrier the opportunity to satisfy CASA that it is appropriately insured.  A carrier without passenger insurance will not have breached the law, unless it has engaged in passenger operations at a time when the cover is not in place.  However, the information will allow CASA to know whether the particular AOC holder is entitled to carry passengers.
It is considered that the administrative burdens imposed on carriers and insurers by these requirements to provide information to CASA would be minimal, particularly given the possibility of providing notifications electronically, and would be far outweighed by the benefits.  
(b)  Foreign Registered Aircraft without AOC
· It is also proposed to require carriers who occasionally operate foreign registered aircraft under a ‘permission’ pursuant to section 26 or section 27A of the Civil Aviation Act, to have appropriate liability insurance in place for passenger carrying services.
D.
International Airline Licences 

DOTARS proposes to refine the perpetual unregulated licensing system to require airlines to regularly submit a ‘return of particulars’

1.
Background

International aviation is based on a complex system of bilateral air services agreements between nations.  The agreements cover economic, technical and safety related arrangements.  Australia’s bilateral agreements are negotiated on behalf of the Australian Government by DOTARS.  Each agreement provides that airlines designated by the Government of the other Party are entitled to operate certain services to and from Australia, and vice versa.  Each agreement also defines the conditions under which the airlines of each Party are entitled do business in the territory of the other Party.  The bilateral agreements are supported by Commonwealth legislation, the aim of which, among other things, is to ensure that the provisions of the agreements are met by the airlines flying into and out of Australia.

The Air Navigation Act (section 12) and the Air Navigation Regulations provide for the issuing of International Airline Licences (IALs).  The holding of an IAL entitles an airline from a country which has a bilateral air services agreement with Australia to operate agreed services.

IALs are issued by DOTARS pursuant to regulation 15 of the Air Navigation Regulations.  Regulation 15 provides that a person may apply to the Secretary for an IAL and must furnish such information as the Secretary reasonably requires for a proper consideration of the application.  Subject to the Act, the Secretary may issue an IAL in relation to the operation of a specified scheduled international air service and may include in the licence such terms as the Secretary thinks fit.  
Over time, DOTARS has developed certain requirements that must be met before a licence is issued.  An applicant airline must:

· have an approved Transport Security Programme;
· hold an AOC;
· have adequate insurance, which covers passengers, cargo, and third parties for loss, injury or damage;
· provide evidence of its corporate existence;
· provide evidence that it has sufficient insurance to deal with worker injury and compensation for its Australian resident employees; and 
· provide evidence of the national identity of the licensee.
However, these administrative requirements that have developed around the issuing of IALs operate largely without regulatory support.  
The Minister has power under section 13 of the Air Navigation Act to vary, suspend or cancel an IAL, but only in certain circumstances, including if:

· the airline fails to comply with the legislation, the terms of IAL, or the relevant international agreement; or  

· in the opinion of the Minister, the airline is likely to fail to comply with the legislation, or the terms of its IAL, and this is likely to affect the safety of air navigation in relation to Australia; or
· it is necessary or desirable to do so in the interests of preserving or promoting fair competition.  

Under regulation 17 of the Air Navigation Regulations, once issued, IALs remain in force indefinitely unless suspended or cancelled in accordance with the legislation.  

2.
Problem
While there is a power to issue, cancel and suspend IALs, there is no power to review and audit compliance with the licence conditions.

Also, because IALs remain in force indefinitely, they are not affected by changes in the law or administrative practice relating to IALs in general.  For example, changes in the approved form for an IAL do not affect existing IALs.  Neither are existing IALs affected by changes in administrative practice relating to the requirements an applicant must meet before an IAL is issued, or relating to the conditions attached to IALs.  This has resulted in inconsistencies between older and newer licences.  In particular, newer IALs are issued subject to conditions requiring the licensee to comply with Australian insurance and employment law.  These conditions were not included in older IALs.  At present, there is only a limited power to vary licence conditions once an IAL has been issued.  
3.
Objectives
The objectives are to allow DOTARS:

· to ensure that licensees comply with their existing IAL conditions;  

· to update IAL conditions where appropriate; and 

· to ensure that information required from applicants for IALs is updated regularly.  
4.
Suggested Solution
The proposed solution is to require licensees to give the Secretary of DOTARS information that the Secretary reasonably requires and to ensure that IALs can be kept up to date.  

There are two possible general approaches to keeping IALs up to date.  
One method would be to amend the regulations to provide that an IAL is issued for a limited period.  At the end of that period, the IAL holder could be required either to


-apply for a new IAL, or 


-apply for a renewal of the existing IAL.  
In either case, the applicant could be required to provide to the Secretary the type of information required of new applicants for an IAL.  A new IAL would automatically be in the form and subject to the conditions generally required by DOTARS at the time that new IAL is issued.  In the case of a renewal of an existing IAL, the regulations could allow the Secretary to issue the renewed IAL in the same form and subject to the same conditions as for a new IAL.
The other method is to retain the current system of issuing IALs for an indefinite period, but give the Secretary a broad power to vary the conditions of an IAL in line with those usually imposed on new IALs. 
Because it involves a lesser administrative burden on both licensees and DOTARS, DOTARS currently favours the second approach.  
Accordingly, it is proposed to amend the legislation to:
· Require international airline licensees to submit a ‘return of particulars’ at intervals determined by the Secretary, but this would not be more than annually.  The return of particulars would contain such information, including copies of relevant documents, as the Secretary reasonably requires.  This would allow the Secretary to determine whether the licensee is complying with its existing IAL conditions.  In addition, the Secretary could obtain from existing IAL holders information normally required from applicants for new IALs, and could ensure that this information is updated regularly.  
· Give the Secretary the power to vary the conditions of an IAL to ensure that it is consistent with current practice, provided this is consistent with relevant international agreements.   
· Give the Minister the discretion to cancel the licence in the event of a repeated failure to complete the return.  
· Maintain the current requirement for applicants for new licences to submit such information, including copies of relevant documents, as the Secretary requires for proper consideration of the application.
DOTARS does not propose to charge fees for the issuing of IALs.

The Minister’s power (provided for in s.13 of the Air Navigation Act) to vary, suspend or cancel IALs in certain circumstances, such as breach of IAL conditions, would also be retained.  That power can be delegated to the Secretary. 

DOTARS thinks this response presents the clearest, most effective and efficient means of achieving the desired objective.  The regulatory burden imposed on licensees will be minimal and they will have an incentive to provide the required information.  The Secretary will know whether licensees are complying with the licence conditions.  
E.
Small Capacity Aircraft

DOTARS proposes to prescribe an exception for small capacity aircraft and UAVs under section 10 of the Air Navigation Act.  

1.
Background
Section 9 of the Air Navigation Act empowers the Minister to designate international airports.  The designated airports must have facilities for customs, immigration, and quarantine formalities.  
Under section 10 of the Air Navigation Act aircraft arriving in, or departing from Australia, must land at, or take off from, a designated international airport.  Exceptions to this requirement can be prescribed in the regulations.  

Under a delegation from the Minister DOTARS may temporarily designate airports as international airports under section 9.  A temporary designation is often made to allow operations by small capacity aircraft and Unmanned Aerial Vehicles (UAVs) into smaller airports.  

2.
Problem
Small Aircraft

The progressive liberalisation of air services during the nineties resulted in increasing requests for international flights, particularly charters, to land at airports that were not designated as “international” in accordance with sub-section 9(1) the Air Navigation Act.  At that time charter programmes were regularly used as a means of testing the feasibility and profitability of new routes and markets.

A policy decision was taken that international flights to airports that were not designated international should be encouraged as a means for developing the tourism and export industries.  This lead to a decision, in 1997, to recommend to the then Minister for Transport and Regional Development that he delegate to the Department his power under section 9 to designate individual airports as international on an as needs basis.
The alternative would have been to permanently designate a number of airports as international.  However, designation as an international airport implies substantial infrastructure investments (eg permanent international terminals and customs, immigration, quarantine and fire fighting facilities).  The alternative – designating an airport for a limited period achieved the same effect without adding substantially to operating costs for airports and airlines.
Over the next few years, airline alliances resulted in the opening of new markets for airlines through the practice of code sharing (eg passengers by a Qantas ticket but arrive in London on a British Airways jet).  That meant that the need for, and number of, experimental charter programmes decreased.

However, while the practice of operating charter flights did not develop as expected, air services liberalisation has seen a significant increase in the use of small private jets and the identification of the acceptance of such aircraft at smaller airports, as a new source of business.  It does not follow that development of this business warrants permanent designation as an international airport.
The issuing of temporary designations was seen as the most efficient way to deal with arrival of non scheduled overseas flights at a time when the provision of air services in this country was more regulated.  It is questionable whether this is necessary in the current regulatory environment.

The entry of an aircraft from overseas requires separate approvals from a number of agencies including the Office of Transport Security, Customs and Quarantine, Air services Australia, the Civil Aviation Safety Authority and immigration.  These approvals are obtained separately by the operator who must then in addition obtain temporary designation from the Department as a result of the application of section 10 of the Air Navigation Act 1920.
The application of section 10 to these aircraft serves no practical purpose.  Their operation has no economic regulatory impact and, as stated, other regulatory agencies issue the approvals required for safety security and border control.  The requirements of section 10 do not restrict small aircraft movements to and from Australia .  The effect of the exception will simply be to remove from both the Department and the aircraft operator an unnecessary administrative procedure that has outlived its usefulness. 
Unmanned Aerial Vehicles (UAVs)
An Australian company has invented and operates a pilotless remote controlled aircraft.  These small planes have a wingspan of approximately 3 metres and are propelled by an efficient engine that drives a pusher propeller and contains various meterological data collection instruments.
The aircraft is launched from the roof of a car, climbs to a preset altitude and switches to a preplanned flight path.  While it is in flight, the aircraft collects meteorological data (air pressure, temperature, humidity, wind speed and direction, etc) and automatically returns the data via the internet back to base.  The aircraft can be piloted from the base whilst it is anywhere in the world via the internet or by telephone. 

The Department is in receipt of legal advice that the definition of “aircraft” in section 10 of the Air Navigation Act is wide enough to include robotic aircraft and that section 10 should apply to them.
Given the size, purpose and means of launching these aircraft, the requirement imposed by section 10 that they be launched from a designated international airport is not appropriate and it is accordingly proposed to exempt them from this requirement.
  3.
Objective

The objective is to ensure that appropriate controls are maintained on small capacity aircraft and UAVs arriving from, and departing to, places outside Australia, but without the current costly and inefficient arrangements involving the temporary designation of international airports.

4.
Suggested Solution
The suggested solution is to make a regulation under section 10 of the Air Navigation Act to create an exception from the requirement to land at and depart from designated international airports for small capacity aircraft and UAVs.

The category of aircraft to be exempted would be international passenger services with a seating capacity of 20 seats or less and a maximum take off weight of less than 45,000 kg. 

Robotic aircraft (UAVs) would also be prescribed as an exception.  This would allow them to freely operate to and from Australian territory, rather than being restricted to landing and taking off from designated international airports.  Given the size, purpose and means of landing and launching UAVs, it seems inappropriate that they be required to be landed and launched from a designated international airport.  
DOTARS will ensure aviation safety, security and border integrity are not compromised by these amendments.  Small aircraft operators will not have the right to land or depart without permission from security and border agencies. 
This will be achieved by requiring operators of small aircraft to have the appropriate permits from the relevant agencies for the aircraft to land or take off from a place other than a designated international airport.  Without the required permits, the exception will not apply and the operator and pilot will be subject to the penalty under subsection 10(2) of the Air Navigation Act, as well as those that might apply under other legislation. 

E.
Conclusion

DOTARS seeks comments on the proposals in this paper by Friday 14 October 2005.  Responses should be directed to:

Elisabeth Welch
International Aviation Policy

Aviation and Airports Business Division 
Department of Transport and Regional Services

GPO Box 594

CANBERRA ACT 2601

ph:    61 2 6274 8057

email: elisabeth.welch@dotars.gov.au  
� The SDR, or Special Drawing Right, serves as a unit of account, the value of which is calculated by looking at the overall value of a basket of the strongest currencies of the 21st century consisting of the Euro, Yen, Pound Sterling and US Dollar.  It is calculated as the sum of the specific amounts of the four currencies valued in US Dollars, on the basis of exchange rates quoted at noon each day in the London market and is a more equitable means of calculating damages than reference to the long abandoned gold standard. 


� For indicative purposes only this amounted to AUD191,584 at  21 July 2005 


� Chapter II of the Montreal Convention deals with the duties of the parties relating to the carriage of passengers, baggage and cargo. Chapter III provides for the limitation of liability.  In general terms, the limits are: for baggage - 1,000 SDR per passenger; for cargo - 17 SDR per kilogram; for delay - 4150 SDR per passenger.  


� subsection 41E(1)


� See definition of ‘acceptable contract of insurance’ in section 41B, and subsection 41C(7).  


� subsection 41E(1A)


� The Liability Act refers to ‘carrier’, while ‘operator’ refers to the holder of an Air Operator’s Certificate (AOC) under the Civil Aviation Act.  Not all ‘carriers’ are ‘operators’, since some carriers occasionally operate foreign registered aircraft, not under an AOC, but under a ‘permission’ given pursuant to section 26 or 27A of the Civil Aviation Act.  


� This requirement will continue until there is an alternative means capable of providing an equivalent measure of certainty and reliability about the fact of any operator’s current state of liability insurance coverage in place.  
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